IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50769

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LI STON RANDCLPH PCSEY, |1,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

June 26, 2000
Bef ore REYNALDO G GARZA, JOLLY, and H GE NBOTHAM Circuit Judges.
E. GRADY JOLLY:

Li ston Randol ph Posey was convicted-—-and is now serving a
sentence--for manufacturing in excess of one hundred nmarijuana
plants and for carrying a firearmduring and inrelation to a drug-
trafficking offense pursuant to 18 U S.C. 88 841(a)(1) and
924(c)(1). In this appeal, however, he only raises the district
court’s grant of the governnent’s post-judgnent notion to di spose
of the evidence seized in connection with the charge resulting in
his conviction.

The i ndi ct ment agai nst Posey did not allege that the firearns

at issue were subject to crimnal forfeiture. No crim nal



forfeiture judgnent was entered in the case. Furthernore, the
gover nnent has not followed the procedures for crimnal forfeiture
set forth in Fed. R Cim P. 7(c)(2), 31(e), and 32(d)(2). Nor
did the governnent institute forfeiture proceedi ngs under 26 U. S. C
88§ 7321-28 and 18 U.S.C. 8§ 924(d)(1) within 120 days of sei zure of
the property. Because the governnent failed to follow the plain
| anguage of any of these statutory requirenents, the governnent was
not entitled to an order disposing of the property pursuant to 18

US. C 8§ 3665.! See, e.q., Cooper v. Cty of G eenwod, 904 F.2d

302, 304 n.2 (5th Gir. 1990)(“Concededly 18 U S.C. § 3665 .

provides for forfeiture of firearns used in perpetrating a felony
as punishnent for the offense. However, this provision can be
invoked only if the indictnent alleges the property subject to

forfeiture and a judgnent of crim nal forfeiture IS

118 U.S.C. § 3665 st ates:

A judgnent of conviction for transporting a stol en notor
vehicle in interstate or foreign commerce or for
commtting or attenpting to commt a felony in violation
of any law of the United States involving the use of
threats, force, or violence or perpetrated in whole or in
part by the use of firearns, may, in addition to the
penalty provided by law for such offense, order the
confiscation and disposal of firearnms and ammunition
found i n the possessi on or under the i medi ate control of
the defendant at the tine of his arrest. The court may
direct the delivery of such firearns or anmunition to the
| aw- enf or cenent agency whi ch appr ehended such person, for
its use or for any other disposition in its discretion.

We find nothing persuasive in the governnent’s argunent that the
di scretion vested in the district court under this statute gives a
district court the latitude to ignore the above-cited statutory
sections.



entered.”)(citations omtted); United States v. Seifuddin, 820 F. 2d

1074, 1075-79 (9th G r. 1987).

The governnment argues that our statenent in Cooper was dicta.
That being the case, it urges us to adopt the view that 8§ 3665
vests the district court with virtually conplete discretion to
enter a forfeiture order so long as sone mninmm | evel of due
process is afforded. W do not accept this invitation. First, the
pl ai n | anguage of 8§ 3665 provides that the district court may order
forfeiture in the “judgnent of conviction.” Section 3665 does not
grant the district court any such authority post-judgnent. Second,
al t hough our footnote in Cooper may have been dicta, we think it
states a correct viewof the law. G ven the plethora of the above-
cited statutory rules prescribing procedures that nust be foll owed
shoul d the governnent wish to seek a forfeiture, the governnent’s
concept of § 3665, either as vesting discretion in the district
court irrespective of these other rules, or as substituting sone ad
hoc notion of due process in their stead, is plainly wong.

Finally, United States v. Benson, 184 F.3d 936 (8th Cr. 1999),

does not control here.? In sum the government’s argunments are

2l ndeed, Benson did not even consider the question presented

here. Instead, the question in Benson was whet her forfeiture under
8 3665 was proper after the individual’s conviction under 8§ 924(c)
had been found to be inproper. It is apparent that the possible

inpropriety of the forfeiture on the grounds raised here was not
argued i n Benson.



conpletely neritless. W expect the governnent to conply with the
pl ai n | anguage of these rules in the future.
The order of the district court is

REVERSED.



