IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50636

DAVI D WOTTLI N,
Peti ti oner- Appel | ant,
V.
LESTER E FLEM NG War den,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

March 23, 1998

Bef ore KING BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM

Petitioner-Appellant David Wittlin appeals the district
court’s dismssal of his 28 U S.C. § 2241 habeas petition
chal  enging the Bureau of Prisons’ application of 28 C F. R
8§ 550.58 to himand thereby rendering himineligible for early
rel ease follow ng his successful conpletion of a drug-abuse
treatnment programwhile in custody. W affirmthe judgnent of
the district court.

| .  FACTUAL & PROCEDURAL BACKGROUND

In 1993, Petitioner-Appellant David Wttlin was convicted of

possessi on of nethanphetamine with intent to distribute, and he

was sentenced to seventy nonths in prison. In April 1994,



Wttlin began a conprehensive drug-abuse treatnent program (the
Progranm) at the Federal Correctional Institution in Bastrop,
Texas (FCl Bastrop). He asserts that before he entered the
Program FCl Bastrop officials indicated that if he conpleted it
he woul d be eligible for early rel ease pursuant to pending

| egislation that they believed Congress would soon pass. Wttlin
admts, however, that subsection (e) of 18 U S.C. 8§ 3621, which
aut hori zed discretionary early release for prisoners that have
conpl eted a conprehensi ve drug-abuse treatnent program was not
added to the statute until after he entered the Program See 18
U S.C. § 3621(e).

Wttlin conpleted the Programin March 1995, and Bureau of
Prisons (BOP) officials thereafter denied his request for early
rel ease, explaining that he was not eligible because a new BOP
regul ati on, enacted pursuant to 8§ 3621(e), provided that an
i nmat e who has “a prior conviction for hom cide, forcible rape,
robbery, or aggravated assault” was not eligible for early
rel ease under § 3621(e). 28 C.F.R § 550.58. Wbttlin was
convicted of arned robbery in 1965.

Thereafter, Wttlin filed a 8 2241 petition challenging the
BOP's refusal to grant himearly release. He contended that he
was entitled to be rel eased one year early pursuant to
8§ 3621(e)(2)(B) and that the BOP, by enacting 28 C F. R 8§ 550. 58,
whi ch excluded himfromeligibility for early rel ease, had
violated his constitutional rights under the Equal Protection

Due Process, and Ex Post Facto O auses. He al so argued that



8 550. 58 represented an erroneous adm nistrative interpretation
of 8§ 3621(e).

Wt hout requiring Respondent-Appel |l ee Warden Lester Flem ng
to answer, a nagistrate judge issued a report reconmendi ng that
Wttlin s petition be dismssed, finding that the BOP had not
abused its discretion in promul gating regul ati ons construing
8§ 3621(e) to exclude inmates who had previously been convicted of
certain violent felonies fromearly-release eligibility. The
magi strate judge al so concluded that Wttlin's constitutiona
chal | enges were neritless.

Wttlin thereafter filed objections to the magi strate
judge’ s recommendation, but the district court adopted the
recomendati on and di smssed Wttlin's petition. Wttlin tinmely
filed notice of appeal, and the nagi strate judge granted him
perm ssion to proceed in forma pauperis.!?

1. DI SCUSSI ON

Wttlin raises several issues on appeal. First, he argues
that the BOP's interpretation of 18 U S.C. § 3621(e)(2)(B), as
enbodied in 28 CF. R 8§ 550.58, is incorrect and an abuse of
di scretion. Second, he raises three challenges to the

application of 8§ 550.58 to him claimng that it violates his

. On Septenber 8, 1997, Wbttlin was released to the
Cornell Corrections Hal fway House in Houston, Texas. For
pur poses of habeas relief, Wttlin remains “in custody.” Cf. Qo
V. INS, 103 F.3d 680, 681 (1997) (finding that a prisoner who is
wthin a termof supervised release remains in custody for
pur poses of habeas relief). Wttlin seeks a one-year reduction

in his three-year term of supervised rel ease.
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rights to due process and equal protection, and that it violates
the Ex Post Facto C ause of the Constitution.
A.  Promulgation of 28 C.F.R § 550.58

Wttlin first argues that the BOPs interpretation of 18
US C 8§ 3621(e)(2), as enbodied in 28 CF.R 8 550.58, is an
abuse of discretion. He contends that in reviewing this issue
the district court inproperly bypassed the first step of the
anal ysis required by the Suprenme Court’s decision in Chevron

US. A, Inc. v. Natural Resources Defense Counsel, Inc., 467 U.S.

837 (1984), because it failed to acknowl edge that the plain
| anguage of the statute made himeligible for early release. In
addition, he asserts that § 3621(e) did not permt the BOP to
apply its regulation to himretroactively and thereby revoke his
eligibility for early release. Finally, he argues that the
Adm ni strative Procedure Act (APA), 5 U S.C § 551(4), (6), bars
the retroactive application of 28 C.F. R § 550.58.

Wttlin s argunment relies on subsection (e) of § 3621, which
was enacted as part of the Violent Crinme Control and Law
Enf orcenent Act of 1994, and which he clains entitles himto
early rel ease:

(A) Generally.--Any prisoner who, in the judgnent of

the Director of the [BOP], has successfully conpleted a

program of residential substance abuse treat nment

provi ded under paragraph (1) of this subsection, shal

remain in the custody of the [BOP] under such

conditions as the [BOP] deens appropriate.

(B) Period of Custody.--The period a prisoner convicted

of a nonviolent offense remains in custody after

successfully conpleting a treatnent program may be
reduced by the [BOP], but such reduction may not be



nmore than one year fromthe termthe prisoner nust
ot herw se serve.

18 U.S.C. 8§ 3621(e)(2). Effective May 25, 1995, the BOP issued
regul ati ons governi ng substance-abuse treatnent prograns which
state that an inmate

who conpletes a residential drug abuse treatnent

program. . . during his or her current commtnent may
be eligible . . . for early release by a period not to
exceed 12 nonths. The follow ng categories of innates
are not eligible: . . . inmtes who have a prior

conviction for homcide, forcible rape, robbery, or
aggravat ed assaul t.

28 C. F.R 8§ 550.58.

We review regul ati ons such as 8 550. 58 under the two-step
standard set out by the Suprene Court in Chevron: W look first
to the intent of Congress, and if it is clear, “that is the end
of the matter; for the court, as well as the agency, nust give
effect to the unanbi guously expressed intent of Congress.”
Chevron, 467 U.S. at 842-43. |f, however, we find that the
| anguage of the statute is anbiguous or silent on a particular
i ssue, then we turn to the second step of our analysis and “the
question for the court is whether the agency’s answer is based on
a perm ssible construction of the statute.” 1d. at 843. |If the
agency’s interpretation is reasonable, the court will defer to
its legislative regulations unless they are “arbitrary,
capricious, or manifestly contrary to the statute.” |d. at 844.

Wttlin contends that the plain | anguage of 8§ 3621(e)(2)(B)
is unanmbiguous in that it makes i nmates whose current convictions
are for nonviolent offenses eligible for sentence reductions. In
fact, the plain | anguage of 8 3621(e)(2)(B) states only that the
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sentence of a prisoner convicted of a “nonviolent offense” who
has conpl eted a drug-abuse treatnent program “may be reduced by
the Bureau of Prisons.” 28 U S.C 8§ 3621(e)(2)(B) (enphasis
added). Thus, 8 3621(e)(2)(B) explicitly | eaves sentence
reductions to the discretion of the BOP.

Wttlin next argues that the BOP nust exercise its
discretion individually as to each and every i nmate whose
sentence “may be reduced” under § 3621(e)(2)(B). This argunent
ignores the possibility that Chevron permts the BOP to exercise
its discretion as to categories of inmates by elimnating them
fromconsideration in a properly-promul gated regul ati on such as
§ 550. 58.

Al t hough this case presents an issue of first inpression in
this circuit, at |least two other circuits have considered it and
have concluded that § 550.58 is a reasonable regul ation. See

Stiver v. Meko, 130 F.3d 574 (3d G r. 1997); Jacks v. Crabtree,

114 F. 3d 983 (9th Cr. 1997), petition for cert. filed, 66

USLW __ (US Jan. 7, 1998) (No. 97-7393). In Jacks, the
Ninth Crcuit reasoned that nothing in 8 3621(e)(2)(B) requires
the BOP to limt eligibility criteria to only the current offense
of conviction. 114 F.3d at 984. |In addition, the court noted
that the “may be reduced” |anguage in 8 3621(e)(2)(B) affords the
BOP “broad discretion” to grant or deny the reduction and that

8 3621(e)(2)(A) states that a prisoner who conpl etes a drug-abuse

treatnent program “‘shall remain in the custody of the [BOP]

under such conditions as the [BOP] deens appropriate.’” 1d.



(quoting 18 U.S.C. § 3621(e)(2)(A)). The court therefore

concl uded that in pronulgating 8 550.58 the BOP sinply “exercised
its discretion to promul gate a reasonable rule of general
applicability which is perfectly consistent with the statutory
schene.” |1d. at 986. Simlarly, in Stiver, the Third Crcuit
expl ai ned t hat

[t]he [BOP] in the exercise of its discretion in

adm nistering the early rel ease el enent of the

residential drug abuse treatnent program has inposed

an additional qualification: prisoners’ non-conviction

of certain enunerated past violent offenses, in

addition to the requirenent that the present conviction

be for a non-violent offense. It was not attenpting

to, and has not interpreted the phrase “convicted for a

violent offense” in a manner at odds with Congress’s

i nt ended neani ng .

130 F.3d at 577.

We agree with the Ninth and Third Grcuits’ analysis of this
i ssue, and we therefore find that the BOP did not abuse its
di scretion in pronmulgating 28 C.F.R 8§ 550.58, thereby precluding
Wttlin fromobtaining an early rel ease pursuant to 8§ 3621(e).

B. Constitutional d ains

Wttlin raises three constitutional clainms, arguing that the
application of 8§ 550.58 to himdeprives himof his rights to due
process and equal protection and that it violates the Ex Post
Facto Cl ause. W address each of these clains in turn.

Wttlin first contends that BOP Program Statenent 5330. 10
contains “mandatory” | anguage that grants hi ma due-process
liberty interest in early release. This claimlacks nerit. “A
regul ation may create a protected |liberty interest if it uses

mandatory | anguage to place a substantive limt on official
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discretion.” United States v. Tubwell, 37 F.3d 175, 179 (5th

Cir. 1994) (citing Aimyv. WKkinekona, 461 U S. 238, 249 (1983)).

Al t hough Wottlin does identify mandatory | anguage in Program
Statenent 5330.10, it relates to the procedures for inplenenting
the Program Wttlin identifies no portions of Program Statenent
5330. 10 that mandate the granting of an early release to an

i nmat e who conpl etes the Program Moreover, 8 550.58, which
governs eligibility for early rel ease, expressly provides that
certain categories of inmates--including those, like Wttlin,

W th previous robbery convictions--are not eligible. 28 CF. R
8 550.58; cf. Jacks, 114 F.3d at 986 n.4 (rejecting a
petitioner’'s simlar claimthat 8§ 3621(e)(2)(B) creates a due
process liberty interest).

Wttlin next contends that § 550.58 s exclusion of himfrom
eligibility for early release violates his right to equa
protection because “he is being treated differently than other
simlarly situated prisoners who have been granted sentence
reduction eligibility and consequently sentence reduction.”
Wttlin argues that 8 550.58 should be subjected to strict
scrutiny because it denies hima fundanental right and because,
“[f]or purposes of sentence reduction eligibility, . . . [it]
create[s] two classes of persons.” This argunent |acks nerit.

Strict scrutiny is appropriate only where a gover nnment
classification inplicates a suspect class or a fundanental right.

City of deburne, Tex. v. Oeburne Living CGr., 473 U. S. 432, 440

(1985). A classification that categorizes i nmates based on the



type of crimnal offenses for which they have been convicted does

not inplicate a suspect class. See Smallwood v. Johnson, 73 F. 3d

1343, 1351 (5th Gir.), cert. denied, 117 S. C. 212 (1996). A

“fundanental right,” for purposes of equal protection analysis,
is one that is “anong the rights and |iberties protected by the

Constitution.” San Antonio Indep. Sch. Dist. v. Rodriqguez, 411

UsS 1, 29 (1973). A convicted prisoner does not have a
constitutional right to be released before the expiration of a

valid sent ence. Cf. Geenholz v. Inmates of the Neb. Penal &

Correctional Conplex, 442 U S. 1, 7 (1979). Thus, as strict

scrutiny is not appropriate, we review 8 550.58 under the nore
I enient “rational basis” standard, and we will uphold it if we
find that it is rationally related to a legitimate governnenta
interest. Smallwod, 73 F.3d at 1351.

As the Ninth Grcuit explained in addressing a sim|lar
chall enge to 8 550.58 s use of a categorical rule, “By
promul gati ng a reasonabl e categorical rule, the [BOP] ensures
predictability and consistency in adm nistration of the one-year
sentence reduction program Wre the [BOP] precluded from
i ssuing such rules to guide its discretion, petitioners would no
doubt conplain about the [BOP s] standardl ess deci si onnmaki ng.”

Jacks, 114 F.3d at 986; see also id. at 986 n.5 (noting that the

BOP expl ai ned 8§ 550.58 by stating that, “‘[Db]ecause state
convi ctions may show a consi derable range in the degree of
vi ol ence used in the offense, the [BOP] has chosen to use .

categories of crines, which are reported under the FBI Viol ent



Crinme I ndex, as the sole determi nant of violence in the crim nal

hi st ory. (quoting Drug Abuse Treatnent Prograns: Early Rel ease

Consi deration, 60 Fed. Reg. 27,692 (May 25, 1995)) (first set of

brackets in original)). W think that the use of such categories
to create a uniformrule is rationally related to the legitimte
governnental interest of preventing the early rel ease of
potentially violent inmates, and we therefore find that the
application of 8§ 550.58 to Wittlin does not violate his right to
equal protection.

Lastly, Wottlin clains that the BOP s application of
8§ 550.58 to himviolates the Ex Post Facto C ause of the
Constitution. He contends that 8 550.58 is retroactive as
applied to himbecause, until the tinme that he conpleted the
Program the BOP determ ned sentence reduction eligibility under
8§ 3621(e) based on whether an inmate’s current sentence was the
result of a conviction for a crinme of violence.

The Suprenme Court has indicated that “the constitutional

prohi bition on ex post facto |laws applies only to penal statutes

whi ch di sadvantage the of fender affected by them” Collins v.

Youngbl ood, 497 U.S. 37, 41 (1990). More recently, the Court has
clarified the ex post facto inquiry, stating that

the focus of the ex post facto inquiry is not on
whet her a | egislative change produces sone anbi guous
sort of “disadvantage,” nor . . . on whether an
anendnent affects a prisoner’s “opportunity to take
advant age of provisions for early release,” but on
whet her any such change alters the definition of
crim nal conduct or increases the penalty by which a
crime i s punishable.
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California Dep't of Corrections v. Mrales, 514 U S. 499, 506 n.3

(1995) (citation omtted).
Wttlin neverthel ess contends that the Suprene Court’s

decision in Lynce v. Mathis, 117 S. . 891 (1997), indicates

that application of § 550.58 to himwould violate the Ex Post
Facto Clause. In Lynce, the Suprene Court determ ned that a 1992
Florida statute that canceled early-release credits for certain
cl asses of offenders after the credits had been awarded and after
the petitioner had been rel eased fromcustody violated the Ex
Post Facto Clause. See id. at 898. The Court explained that the
statute “did nore than sinply renbve a nechanismthat created an

opportunity for early release for a class of prisoners whose

release was unlikely; rather it made ineligible for early rel ease

a class of prisoners who were previously eligible--including

sone, like [the] petitioner, who had actually been rel eased.”
ld. Wottlin argues that, |ike the petitioner in Lynce, he was

made ineligible for early rel ease where he was previously
el igible.

Pursuant to 8§ 3621(e)(2)(B), Wttlin's eligibility for the
early rel ease program has al ways been subject to the discretion
of the BOP. See 18 U.S.C. 8§ 3621(e)(2)(B) (“The period a
prisoner convicted of a nonviolent offense remains in custody
after successfully conpleting a treatnent program may be reduced
by the [BOP] . . . .” (enphasis added)). Section 550.58 is
nmerely a categorical determnation by the BOP that it wll not

exercise that discretion in the case of inmates with a prior
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conviction for certain specified crinmes. Cf. Hallmark v.

Johnson, 118 F.3d 1073, 1079 (5th Cr.) (declining to extend
Lynce to invalidate a Texas directive renoving a corrections
official’s discretion to restore good-tine credits forfeited for
prison violations and noting that the fact that the official
previously had discretion as to whether to restore credit
constituted fair warning that forfeited credits m ght not be

restored at all), cert. denied sub nom, 118 S. C. 576 (1997).

In contrast, Lynce concerned a change in the applicable statute
maki ng the petitioner ineligible for the good-tine credits at
i ssue, causing the retroactive renoval of the good-tinme credits
that the petitioner had al ready been awarded, and directing the
re-arrest of the petitioner subsequent to his early release. 117
S. . at 898.

Al t hough the question of whether the application of § 550.58
to a prisoner who underwent drug treatnent prior to its
promul gation violates the Ex Post Facto Clause is a question of
first inpression in this circuit, in Stiver the Third Grcuit
determ ned that the application of § 550.58 to an inmate in
precisely the sane situation presented in this case did not
violate the Ex Post Facto Clause. The court expl ai ned,

Stiver suffers no disadvantage as a result of the

regul ation. His sentence began in 1992, before section

3621(e)(2)(B) was enacted. At that tinme he could not

have been eligible for a one-year sentence reduction

for conpleting a substance abuse program because the

enabling statute did not yet exist. Today, under 28

C.F.R 8 550.58, he is still ineligible for sentence

reduction. The fact that he arguably was eligible for
early release during the period between the enact nent
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of section 3621(e)(2)(B) and the Bureau’ s adoption of
28 CF.R 8 550.58 is irrelevant.

Stiver, 130 F.3d at 578. W agree with the conclusion reached in
Stiver. Not only was Wottlin convicted prior to the addition of
subsection (e) to 8§ 3621, but he also entered the Program
approximately five nonths prior to its enactnent. Moreover,
al though Wttlin may have been eligible to seek early rel ease
during the interimbetween the enactnent of 8§ 3621(e) and the
promul gati on of 8 550.58, whether he was actually granted early
rel ease was always left, by the terns of 8§ 3621(e), to the broad
discretion of the BOP. See 18 U.S.C. 8§ 3621(e)(2)(B). In
pronmul gati ng 8 550.58, the BOP has exercised that discretion, and
t he reasonabl e exercise of properly del egated discretion in this
manner did not constitute a violation of the Ex Post Facto
Cl ause.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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