UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50609

LARRY B. STARNES and LI NDA STARNES, |Individually and as
Representatives of the Estate of KIMBERLY STARNES, Deceased,

Plaintiffs-Appellants,

VERSUS

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

May 5, 1998

Bef ore REAVLEY, DeM3SS, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge.

Larry and Linda Starnes appeal the decision of the district
court granting Defendant-Appellee United States of America summary
judgnent. Finding error, we reverse and renand.

BACKGROUND

Larry and Linda Starnes are the natural parents and
representatives of the estate of their deceased daughter, Kinberly.
A few days before Christmas in 1992, Kinberly was hospitalized at
Santa Rosa Children’s Hospital (hereinafter “SRCH') for care of

intestinal distress and dehydration. SRCHis a private hospital in



San Antoni o, Texas. Robin Hardiman, MD., was a Brooke Arny
Medi cal Center resident on pediatric surgical rotation at SRCH
Dr. Hardiman was on active duty in the United States Arny at the
time and was on rotation at SRCH pursuant to a MIlitary Training
Agreenent (hereinafter “the Agreenent”) between the United States
Army and SRCH. Under the Agreenent, mlitary residents were
assigned to SRCH to do a two to three nonth pediatric surgery
rotation. During her residency at SRCH, Dr. Hardiman’s sal ary was
paid by the governnent.

On Decenber 22, 1992, Dr. Hardiman inserted a venous cat heter
line which perforated Kinberly's heart. Kinberly died on Decenber
23, 1992. The Starnes allege that the negligent placenent of the
subcl avian line was a proxi mate cause of Kinberly's death.

After filing an admnistrative claim the Starnes filed suit
agai nst the United States under the Federal Tort Cains Act (FTCA)
based upon the al |l eged negligence of Dr. Hardi man. The gover nnent
filed a nmotion to dismss or, in the alternative, notion for
summary judgnent, contending that the United States was not |iable
because Dr. Hardinman was the “borrowed servant” of SRCH. The
district court granted the governnent’s notion for sunmary j udgnent
and dismssed the plaintiffs’ suit after concluding that Dr.
Har di man was the borrowed servant of SRCH. The Starnes tinely
filed a notice of appeal.

ANALYSI S

This court reviews a district court’s grant of sumary



j udgnent de novo. Stults v. Conoco, Inc., 76 F.3d 651 (5th Cir.
1996). The district court held that the borrowed servant doctrine
precluded the plaintiffs from succeeding on their FTCA action.
Under the FTCA, the United States is liable for the torts of its
enpl oyees to the sane extent as a private party woul d be under |ike
circunstances, according to state law. 28 U S.C 8§ 2671, et seq.
Under the FTCA, the United States can assert the sanme defenses
available to private citizens, including the borrowed servant
defense. See Pal ner v. Flaggman, 93 F. 3d 196, 199 (5th Gr. 1996).

Under Texas | aw, the enpl oyee of a general enployer may becone
a borrowed servant of another. Respondeat superior liability is
assigned to the borrow ng enpl oyer who had control over the act in
question. The right to control is the key to determ ni ng borrowed
servant status. Dodd v. Twin Gty Fire Ins. Co., 545 S.W2d 766,
768 (Tex. 1977).

Wen a witten contract between two enployers expressly
provides that one or the other shall have the right of control
solution of the questionis relatively sinple. Producers Chem cal
Co. v. MKay, 366 S.W2d 220 (Tex. 1963). But see Exxon Corp. V.
Perez, 842 S.W2d 629, 630 (Tex. 1992)(a “contract between two
enpl oyers providing that one shall have the right of control over
certain enployees is a factor to be considered, but it is not
controlling.”). In reaching its conclusion, the district court
relied upon Paragraph 7 of the Agreenent which provides:

It is further understood and agreed that the mlitary

residents while undergoing training at the training

institution will be under the imrediate professional
supervi sion and control of the nedical specialty teaching
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chief at the training institution or his/her authorized

desi gnee. All professional services rendered to patients

of thetraininginstitutionby mlitary residents will be

properly nmoni t or ed and supervi sed by training

institution’s staff personnel. (enphasis added).
The district court concluded that under the contract Dr. Hardi man
was the borrowed servant of SRCH

The governnent maintains that Paragraph 7 of the Agreenent is
di spositive regardi ng borrowed servant status. W disagree. The
Agreenment provides that residents are under the professional
supervi sion and control of the nedical specialty teaching chief,
not the hospital. |If the parties to the Agreenent wanted SRCH to
have excl usi ve control over the residents, they coul d have provi ded
such a provision in the Agreenent. Instead, the Agreenent states
that residents are under the admnistrative direction of other
physicians at the hospital. These physicians are independent

contractors with privileges at the hospital, and under Texas | aw,

hospitals are not |iable for the negligence of physicians who are

i ndependent contractors. See Drennan v. Community Health Inv.
Corp., 905 S . W2d 811, 818 (Tex. App. -- Amarillo 1995, wit
deni ed) .

The governnment argues that a recent Fifth Crcuit decision,
Pal mer v. Flaggman, 93 F.3d 196 (5th G r. 1996), supports its
position that Dr. Hardi man was the borrowed servant of SRCH  The
issue in Palnmer was whether a doctor had been acting within the
scope of his federal enploynent for the purposes of Wstfall Act
immunity while conpleting a residency at a private hospital.

Al t hough the governnent’s liability was not at issue in Palner, the



court noted that the agreenent between the Air Force and the
hospi tal gave the hospital full control over the doctor during his
resi dency. Thus the court concluded that the doctor was the
borrowed servant of the hospital, and the governnent could not be
I'iable.

However, the agreenent in Pal mer gave exclusive control over
the mlitary residents to the hospital. 93 F.3d at 198. Also the
hospital agreed to obtain liability insurance to satisfy any clains
brought against the resident. 1d. The contract in Pal ner was nuch
cl earer regarding borrowed servant status.

In this case a nunber of factors leads the court to the
conclusion that Dr. Hardi man was not the borrowed servant of SRCH
First, other portions of the Agreenent indicate that the resident
is responsible for patient care, and that the United States is
liable for the negligence of the resident while she is undergoing
training. Paragraph 10 of the Agreenent provides that the resident
is responsible for the “workup, evaluation, and managenent of
patients assigned to hinm her by nmenbers of the Training Institution
staff.” Paragraph 3 of the Agreenent provides:

Federal Tort Cains Act (28 U S. C 8§ 2671, et seq.)

provides that the United States is liable for the

negl i gent and wrongful acts or om ssions of United States

enpl oyees during the scope of their enploynment. The term

“United States enpl oyees” includes heal thcare personnel

performng training covered by this agreenent.

Paragraph 3 indicates that the United States is |liable for the
negli gence of residents during training covered in the Agreenent.

In response to the notion for summary judgnent, the Starnes

subm tted evidence from physicians at SRCH indicating that the
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hospital does not supervise or control the nedical treatnent
provided to patients by staff physicians and mlitary residents.
Dr. Richard Wayne, the Medical Director and Chi ef Executive Oficer
at SRCH, attested that residents are under the adm nistrative
direction of physicians who operate i ndependently of the hospital,
and t hat SRCH does not direct or control patient care by residents.

Finally, Texas courts have yet to apply the borrowed servant
doctrine to physicians. In the nedical nmal practice context, the
borrowed servant doctrine in Texas has only been applied to nurses.
See Sparger v. Wirley Hospital, Inc., 547 S.W2d 582 (Tex. 1977);
Eli zondo v. Tavarez, 596 S.W2d 667 (Tex. CGv. App. -- Corpus
Christi 1980, wit ref’d n.r.e.). Al t hough Dr. Hardi man was a
resident, as opposed to an attending physician, the court is not
unm ndful of the expansive duties of residents at a hospital.

The lack of an express provision indicating that SRCH had
control over Dr. Hardinman’s patient care, the provisions of the
Agreenment which did indicate that the United States accepted
liability for the negligence of its enpl oyees undergoing training,
and the absence of Texas case |aw applying the borrowed servant
doctrine to physicians, lead the court to conclude that the
borrowed servant defense does not apply to absol ve the governnent
of liability for Dr. Hardiman' s all eged negli gence.

For the foregoing reasons, the judgnent of the district court
i s REVERSED and REMANDED for further proceedings.

REVERSED AND REMANDED



