IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50561

TED MEYER, |Individually and as Next Friend for Carolyn Preciado, A
M nor; ROSEMARY MEYER, Individually and as Next Friend for Carolyn
Preci ado, A M nor; HAROLD ROBBINS, Individually and as Next Friend
for Linda Rosales, now known as Linda Quiroz, A Mnor; LINDA
ROBBI NS, Individually and as Next Friend for Linda Rosales, now
known as Linda Quiroz, A Mnor; PEDRO R AGUI RRE, Individually and
as Next Friend for Angelica Aguirre, A Mnor; SYLVIA NMARTI NEZ,
I ndi vidual ly and as Next Friend for Aglae Martinez, A Mnor; JESSE
MARTI NEZ, Individually and as Next Friend for Aglae Martinez, A
M nor; HERM NI A LARI CS, Parent of Sarah Ram rez; SARAH RAM REZ
Pl ai ntiffs-Appellees,

AUSTI N | NDEPENDENT SCHOOL DI STRICT; KENT EWNG Principal, Bow e
H gh School

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 16, 1998

Bef ore KING GARWOOD and H G3 NBOTHAM Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Students in a Travis County, Texas, high school alleged that
school adm nistrators illegally denied themprocedural due process
by suspendi ng themfor gang-related activity. The magistrate judge
presiding by consent refused to grant summary judgnent for the
school principal on the basis of qualified inmunity. G ven our
limted jurisdiction on this interlocutory appeal, we affirm



Five m nor students and their parents as next friends sued the
Austin Independent School District, its board of trustees and
school board, superintendent Janes H Fox, Bowi e H gh School, and
Bow e principal and vice-principal Kent EmM ng and Jorge Rodri guez.
The conplaint was filed in Texas state court and renoved by the
def endants. After threatening expul sion, the school had suspended
the plaintiffs for three days each on the ground that their shirts,
which were “maroonish or reddish” and allegedly contained gang
insignia, indicated that they were engaging in gang-rel ated
activities. The students conplained that they had not received
procedural due process when t hey were suspended fromschool w t hout
a hearing, and al so nade conpl aints based on the First Anmendnent,
subst antive due process, and the Equal Protection C ause.

Defendants filed a notion to dismss, based in part on the

imunity doctrine of Monell v. Departnent of Soc. Servs., 436 U S.

658, 690-91 (1978). The parties consented to proceed before a
magi strate judge, and the case was reassigned to him for all
purposes.! The nmagistrate judge dism ssed all clains other than
t he procedural due process claim and di sm ssed the procedural due
process claim as it related to Rodriguez in all capacities and
Ewing in his official capacity. The Al SD renmai ned as a def endant
only for the limted purpose of enabling the district court to

grant the students’ request for injunctive relief regarding certain

This appeal is thus before the court pursuant to 28 U S.C. 8§
636(c)(3) (authorizing a direct appeal from a nagistrate to the
court of appeals). See also Parker v. Collins, 736 F.2d 313 (5th
Cir. 1984).




Al SD records should the court find that the principal violated the
students’ procedural due process rights.

Ewing and AISD filed a Rule 56 sunmary judgnment notion. The
school argued that the parents |acked standing to assert a due
process claimand that there were i nformal “give and take” heari ngs
between the students and the admnistrators that met the
requi renents of procedural due process. The magi strate judge,
persuaded that the parents |acked standing, granted sunmary
j udgnent on the due process clains, but denied the notion in all
ot her respects. The magistrate judge found that there was a
question of fact as to whether the interviews held wth students
and parents constituted a “hearing” in which students had been abl e
to present “their side of the story” regarding the events at issue.

The district court did not make explicit factual findings, but
assuned for the purpose of summary judgnent the facts as set forth
by the students. The students submtted affidavits telling simlar
stories. As they were arriving at school, Rodriguez or Ew ng
noticed their clothing and inquired as to why they were wearing
“gang stuff.” The adm nistrators did not give the students a chance
to answer the apparently rhetorical questions. Ewing told the
students that they would not be allowed to return to Bow e, and a
journalism teacher took pictures of the students and their
clothing. At no tine did any adm nistrator ask the students to
explain howthey cane to wear simlarly col ored clothing, although

several students protested that they did not belong to a gang.



The students’ parents were ultinmately called, and t hough sone
argued at length with the principal, the school inposed three-day
suspensions. Affidavits of the students and their parents assert
that the students were not allowed to urge their side of the story.
Sone of the parents, however, volunteered that their children did
not bel ong to gangs. After serving their suspensions, the students
were given re-entry conferences, and they were then permtted to
return to school

Ewi ng and Al SD appeal fromthe denial of summary judgnent.

I
In Mtchell v. Forsyth, 472 U. S. 511, 530 (1985), the Suprene

Court held that “denial of a claimof qualified immunity to the
extent that it turns on an issue of law, is an appeal able 'fi nal
decision' within the neaning of 28 U . S. C. §8 1291 notw t hstandi ng

the absence of a final judgnent.” See also Col enan v. Houston |nd.

Sch. Dist., 113 F.3d 528, 531 (5th Cr. 1997) (“'Denial of summary
judgnment on the ground of qualified imunity is inmediately
appeal abl e to the extent that the question on appeal is whether the

undi sputed facts anobunt to a violation of clearly established

law.'”) (quoting Kelly v. Foti, 77 F.3d 819, 821 (5th Cr. 1996)).

The inquiry is a subtle one, because the Suprene Court has
confined the Mtchell doctrine. A summary judgnent determ nation
based upon whet her there is sufficient evidence to create a genui ne
issue of material fact, the Court has held, is not subject to

i medi ate appeal. See Hare v. City of Corinth, 74 F.3d 633, 638

(5th Gr. 1996) (citing Johnson v. Jones, 515 U S 304, 313




(1995)). Under Johnson, this court “cannot review whether the
evi dence coul d support a finding that particular conduct occurred,
but can take, as given, the facts that the district court assuned
when it denied summary judgnent and determ ne whether those facts

state a claimunder clearly established |aw.” Southard v. Texas

Bd. of Crimnal Justice, 114 F.3d 539, 548 (5th Cr. 1997)

(internal quotation marks and citations omtted); see also Nerren

v. Livingston Police Dep't, 86 F.3d 469, 472 (5th Cr. 1996).

In Behrens v. Pelletier, 516 U S 299 (1996), the Suprene
Court sought to explain the distinction:

Johnson hel d, sinply, that determ nations of evidentiar
sufficiency at summary judgnent are not immedi atel
appeal able nerely because they happen to arise i
qualified-imunity case; if what is at issue in th
sufficiency determnation is nothing nore than whether
the evidence could support a finding that particul ar
conduct occurred, the question decided is not truly
“separable” fromthe plaintiff’s claim and hence there
is no “final decision” .... Johnson reaffirmed that
sumar y-j udgnent determ nati ons are appeal abl e when t hey
resol ve a di spute concerni ng an “abstract issu[e] of | aw
relating to qualified imunity, ... typically, the issue
whether the federal right allegedly infringed was
“clearly established.”
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ld. at 313.
In Colston v. Barnhart, 146 F.3d 282 (5th Cr. 1998), we

applied the Suprene Court test and distingui shed between genui ne
i ssues of fact and material issues of fact. See id. at 284. W
cannot consider a claim “that the district court erroneously
concl uded that a genuine issue of fact exists.” 1d. Therefore, in
the instant case, we could not reexam ne the plaintiffs’ affidavits
and determine that these affidavits did not present sufficient
evidence that the admnistrators failed to give them a chance to
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tell their side of the story.? At the sane tinme, we can consider
aclaim“that a material issue of fact exists,” id., i.e. that the
| egal conclusion the district court drew was incorrect. Thus, for
exanple, we would have jurisdiction to hold that neetings wth
parents always provi de adequate due process for children, or to
hold that the law does not require school officials to give
students a chance to tell their side of the story. Qur inquiry
thus narrows to the straits of these guidelines.
1]
In Goss v. Lopez, 419 U S. 565 (1975), the Suprene Court

requi red that before a school suspend a student, the student be
“given an opportunity to explain his version of the facts at this
di scussion” by being “told what he i s accused of doi ng and what the
basis of the accusation is.” 1d. at 582. The Court further noted
that while such discussion “wll add little to the fact-finding
function where the disciplinarian hinself has witnessed t he conduct

formng the basis for the charge ... the student wll at |east have

2A caveat is that “where the district court does not identify
those factual issues as to which it believes genuine disputes
remai n, an appellate court is permtted to go behind the district
court’s determnation and conduct an analysis of the summary
j udgnent record to determ ne what i ssues of fact the district court
probably considered genuine.” 1d. at 285. The magi strate judge
here held that there was a genui ne i ssue of fact as to whether the
students had been given an opportunity to tell their side of the
story. Wiile the record does not nmake cl ear whether the nagistrate
j udge concl uded that adm nistrators’ neetings with parents can be
adequate substitutes for neetings with the students provided the
parents relay the students’ stories, our best assessnent is that
the magistrate judge also found a genuine issue of fact as to
whet her the parents had been able to present their children’s
stories.



the opportunity to characterize his conduct and put it in what he
deens the proper context.” |1d. at 584.

The appel | ants seize on this | atter | anguage, arguing that the
disciplinarian here wtnessed the conduct. But the relevant
“conduct” here is belonging to a gang, and the wearing of clothes
is merely evidence of that conduct.® Mreover, this focus does not
confront the Suprene Court’s conmmon sense adnonition that “things
are not always as they seemto be, and the student will at | east
have t he opportunity to characterize his conduct and put it in what
he deens the proper context.” [d. W do not read Goss to exenpt
conduct w tnessed by the school official, and we are unpersuaded
that the students’ assuned inability totell their stories was here
i mmaterial .

We need not decide here whether a neeting with a parent is
necessarily a sufficient substitute for a neeting between an
admnistrator and a student. We recognize that Goss speaks
imedi ately to the opportunity of students to defend thensel ves,
not an opportunity for parents to defend their children. Under
sone circunstances, a parent nay serve as an acceptabl e surrogate

for a student, whose story is told through the parent. As |long as

SAppel l ants note that Bowi e had adopted a policy prohibiting
the wearing of any clothing in any manner other than that for which
it was designed, and stating that the school would take action if
a student’'s appearance conflicted with the safety, health,
behavi or, or learning environnment within the school. The policy,
however, notably does not ban “reddi sh or marooni sh” clothing.
Thus, the school officials did not directly wtness prohibited
conduct, as would be the case if, for exanple, they caught a
student red-handed violating a weapons policy by snmuggling a gun
into the school



the student’s story is told, either directly or through a reliable

internmediary standing in loco parentis to the child, the
requi renents of Goss are net. Even given the parent’s power to act
as a surrogate for a child where the parent is given the
opportunity to tell the child s side of the story, we cannot
disturb the district court’s factual conclusion that there is a
genui ne issue as to whether the students were able to tell their
side of the story, including the parents in the mx. Qur limted
jurisdiction also neans that we cannot disturb this conclusion by
considering whether the re-entry conferences were adequate post-
deprivation hearings at which the students were given a chance to
tell their side of the story.*

The appellants contend in the alternative that the
adm ni strators acted as reasonabl e public officials would and thus
are entitled to qualified imunity. Reasonable public officials,
however, could not differ on whether allow ng the students to tel
their side of the story was required. To overcone the defense of

qualified inmmunity, a plaintiff nust showthat the contours of the

“The Goss Court specified that the hearing should be
“preferably prior to the suspension,” 419 U S. at 584, indicating
that a hearing subsequent to the suspension m ght be appropriate.
We have recogni zed before that post-suspension hearings may afford
students adequate procedural due process. In Sweet v. Childs, 518
F.2d 320, 321 (5th Cr. 1975), we held, “The post-suspension
student - parent conferences sufficed as informal °‘give-and-take’
sessions in which the students could air their views as to the
events | eading up to the suspensions.” That case differed fromthis
one in that the students had left the school prem ses before the
suspensi ons were announced, so no hearing could have been held on
t hat day. The case nonetheless reaffirns the proposition that
predeprivati on hearings are not always required.




constitutional right were “sufficiently clear that a reasonable
official would understand that what he is doing violates that

right.” Anderson v. Creighton, 483 U S. 635, 640 (1987). “Were

reasonabl e public officials could differ on the | awful ness of the
official’s actions, the official is entitled to qualified

immunity.” Cantu v. Rocha, 77 F.3d 795, 806 (5th Cr. 1996).

Appel  ants enphasi ze that it was reasonable for Emng to be
concerned about the appearance and behavior of the students,
because he had heard that a gang fight was inmmnent. \What is at
i ssue here, however, is not the appellants’ ains, but his neans.
Wiile he was free to suspend the students after hearing their
stories, Goss unanbiguously required himto allow themto present
those stories, and if he did not do so, he violated the students’
due process rights.

We hol d that given the district court’s finding that there was
i nsufficient summary j udgnent evi dence to force the concl usi on that
the students were able to tell their side of the story, we cannot
upset the sunmmary judgnent on the qualified immunity issue. o
course, Principal Ewing still has a qualified imunity defense
available to himat trial. He thus may show that the students,
ei ther personally or through their parents, were able to tell their
side of the story.

AFFI RVED.



