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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-50444

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

ELWOOD CLUCK, al so known as
Jack d uck,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

June 3, 1998
Before WSDOM JOLLY, and H GE NBOTHAM Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

El wood “Jack” O uck appeals his conviction and sentence for
comm tting bankruptcy fraud in violation of 18 U S.C. 8§ 152(1) &
(3). Finding nonerit in any of Cuck’s nmultitudi nous and ni ggling
points of error, we affirm

I
A
Before the events in this case, Cuck was an attorney who

specialized, by his own admssion, in the |egal avoidance of



incone, estate, and gift taxes.!? Hs practice was, by all
accounts, quite successful, allowing Cuck to enjoy many of the
finer thingsinlife. In his case, the finer things ranged froman
assortnment of properties |ocated throughout the state of Texas, to
his own Beechcraft Bonanza airplane, to a collection of classic
Jaguar aut onobi | es.

Snoot h travel sonetinmes cones to an abrupt halt, however, and
so it was in the case of Cluck. In October 1989, the road ahead
wor sened consi derably when a state court rendered judgnent agai nst
himin the staggering anobunt of $2.9 mllion.? Al though duck had
hi gh hopes that an appell ate detour would shortly return himto his

gol den hi ghway, ® he soon found that the detour itself would require

!An  undoubtedly satisfying profession that we do not
di spar age. See Estate of Mlendon v. Conm ssioner of Interna
Revenue, 135 F.3d 1017, 1025 n. 16 (5th Cr. 1998).

2The suit was based on all eged fraudul ent conduct by Cluck in
his handling of the estate of Booney M Mbore, one of his tax
pl anning clients. It was brought pursuant to Texas' s Deceptive
Trade Practices Act, whose punitive danmage provi sions gave rise to
the large award. For further background, see generally Coble WAl
Trust Co. v. Palner, 848 S.W2d 696 (Tex. App.-San Antonio 1991,
wit granted), rev’ d and renmanded, 851 S.W2d 178 (Tex. 1992), on
remand, 859 S.W2d 475 (Tex. App.-San Antonio 1993, wit denied).

3As well he should have. The judgnent entered on the jury's
verdict was reversed on appeal for lack of subject matter
jurisdiction in the trial court. See Coble WAlIl Trust Co. V.
Pal ner, 848 S.W2d 696 (Tex. App.-San Antonio 1991, wit granted).
Although that decision was itself reversed by the Texas Suprene
Court, see Palner v. Coble Wall Trust Co., 851 S.W2d 178 (Tex.
1992), on renmand the appellate court found a further reason to
reverse the verdict that was apparently | ess offensive. See Coble




a steep toll of 10 percent in the form of the supersedeas bond
necessary to forestall execution. Short of funds and in need of a
cul de sac in which to safely park his troubled vehicle for a
while, Cluck turned to the refuge of the bankruptcy court, as many
a simlarly threatened sojourner had done before him

Unli ke these other voyagers, however, Cuck apparently
concluded that his resources would need nore protection than the
bankruptcy court could provide until his appellate travels had
reached their final destination. Thus, before invoking the power
of Title 11, he perceived that it mght be useful to keep sone
Jaguars in reserve, sone noney wthin easy access, and, naybe, just
for good neasure, a few of his favorite things beyond the reach of
his creditors and the bankruptcy court. To this end, on March 26,
1990, Cduck returned a note for $50,000 to its grantor, Perfect
Uni on Lodge. Perfect Union was one of Cuck’s clients, and the
note had been originally tendered in paynent of certain |ega
servi ces. Three days later, on March 29, duck pawned three
Jaguars, a 1983 Chevrolet truck, his airplane, a Lone Star boat,

and a W nnebago canper shell (“the Jaguars, etc.”) to a used car

Val|l Trust Co. v. Palner, 859 S.W2d 475 (Tex. App.-San Antonio
1993, writ denied) (acknow edgi ng subject matter jurisdiction, but
finding suit nonetheless barred by res judicata and for other
reasons).




deal er for $32,000,“ retaining for hinself and his designee a right
to reacquire at a set price® within thirty to ninety days of the
sal e.
B

H s affairs nowin prelimnary order, on March 30, Cluck filed
his petition for Chapter 7 liquidation in the United States
Bankruptcy Court for the Western District of Texas. As part of the
standard Chapter 7 procedure, Cluck was required to file a Schedul e
of Assets and a Statenent of Financial Affairs. These docunents
required, anong other things, disclosure of all accounts
recei vabl e, rights of acquisition, and asset transfers during the
prior year. On his fornms, Cluck nmade no nention of the assets
recently pawned to the wused car dealer or of his right to
reacquire. He also did not disclose his return of the $50, 000 note
or the correspondi ng account receivable from Perfect Union Lodge.
In addition, Cuck failed to list a transfer of 351 acres of |and
in MMillen County, Texas, that he had nmade on June 21, 1989
Finally, and significantly for this appeal, C uck al so neglected to
i nclude a further $150,000 in pre-petition accounts receivable from

another of his clients, the O D. Dooley Estate

“A price that was, needless to say, significantly bel ow the
assets’ fair market val ue.

SAbout $38, 000.



On July 31, duck’s bankruptcy cane to its first purported
cl ose, and the bankruptcy court entered an order discharging him
fromall dischargeabl e debts. Thinking his plan to have succeeded,
on Novenber 9, Cuck collected $48,000 fromthe O D. Dool ey Estate
in partial paynent of that client’s aforenentioned pre-petition
account receivable. On Novenber 16, the remaining $102, 000
f ol | owed. About seven nonths later, on June 28, 1991, d uck
col l ected $35,000 from Perfect Union in settlenent of its still-
out st andi ng $50, 000 account receivable. O these funds, a portion
was deposited into the account of First Capitol Mrtgage, a Nevada
corporation owned by Cluck’s wife, Kristine. By this tinme, First
Capitol had also reacquired all of the assets that had been pawned
to the used car dealer. As mght be suspected, neither the receipt
of the noney nor the reacquisition of the assets was revealed to
t he bankruptcy trustee.

As the dog days of summer 1991 wore on, the bankruptcy trustee
finally got scent of Cuck’ s nachinations. After gathering his
evidence, on OCctober 9, the trustee initiated an adversary
proceedi ng agai nst Cuck, his wife, First Capitol Mrtgage, and the
used car dealer, all pursuant to 11 US C 8§ 548, alleging
fraudul ent conceal nent of assets and requesting that Cuck’s
di scharge be revoked. After a one-day trial, the bankruptcy court

agreed, finding that Cuck had engaged in the pattern of fraudul ent



conceal nent and deception outlined above, and that First Capitol
Mortgage was his alter ego. The court revoked O uck’ s discharge,
and, on Decenber 31, 1992, ordered him (1) to turn over to the
trustee the assets that had been pawned to the used car dealer; (2)
to pay $195,000° to the trustee for the concealed accounts
recei vable; and (3) to pay an additional $13,000 to the trustee for
a fourth Jaguar autonobile that had been otherw se conceal ed and
coul d no | onger be | ocat ed.
|1
The bankruptcy court’s finding of intentional conceal nent
apparently aroused the interest of the U S. Attorney, and on
March 27, 1995, duck was charged with eight counts of bankruptcy
fraud in violation of 18 U . S.C. § 152(1) & (3). The counts were
essentially as foll ows:
Count One: Maki ng a fal se statenent in violation of
§ 152(3) for failing to include the
Perfect Union and O D. Dool ey accounts
recei vable on his Statenent of Financi al
Affairs.
Count Two: Fraudul ent conceal nent in violation of
8§ 152(1) for failing to reveal the return
of the $50,000 Perfect Union note, the
sale of 351 acres of land in MMillen

County, Texas, and the pawning of the
Jaguar s, etc., al | of which were

51t is unclear fromthe record before us why this sum was
$195, 000, and not $185,000, as the sinple addition of the O D.
Dool ey and Perfect Union (settlenent) figures would suggest.



transfers that occurred within one year
of his bankruptcy petition.

Count Three: Fraudul ent conceal nent in violation of
8§ 152(1) for failing to reveal his post-
petition receipt of the $35,000 payment
from Perfect Union Lodge on a pre-
petition account receivable.

Count Four: Maki ng a fal se statenent in violation of
§ 152(3) for failing to include the
return of the $50, 000 Perfect Uni on note,
the sale of 351 acres of land in MMl |l en
County, Texas, and the pawning of the
Jaguars, etc., on his Statenent of
Fi nancial Affairs.

Count Fi ve: Fraudul ent concealnent in violation of
8§ 152(1) for failing to reveal his post-
petition receipt of the $102, 000 paymnent
from the OD. Dooley Estate on a
pre-petition account receivable.

Count Si x: Fraudul ent concealnent in violation of
8§ 152(1) for failing to reveal his post-
petition receipt of the $48,000 paymnent
from the O D Dooley Estate on a pre-
petition account receivable.

Count Seven: Fraudul ent conceal nent in violation of
8§ 152(1) for failing to reveal his right
to reacquire the Jaguars, etc.
Count Ei ght: Maki ng a fal se statenent in violation of
8§ 152(3) for failing to include his right
to reacquire the Jaguars, etc. on his
Statenent of Financial Affairs.
On January 16, 1997, a jury found Cluck guilty on counts one,
three, four, five, six, seven, and eight, and not guilty on count

two. On May 22, 1997, Cduck was sentenced to concurrent terns of

twenty-four nonths inprisonment on each count, and ordered to pay



restitution in the amunt of $185, 000. Cuck appeals his
convi ction, sentence, and restitution order on nultiple grounds.
1]
Cl uck makes four distinct argunents on appeal, none of which
has nerit.
A
First, Cuck argues that his original indictnent was
insufficient for purposes of the Sixth Arendnent in that it did not
specifically allege that the property conceal ed was property of the
bankruptcy estate, or that the conceal nent and fal se statenents
arose in connection with a case under Title 11, both of which he
contends are essential elenents of 8 152(1) and/or (3).
We review the sufficiency of an indictnment de novo. United

States v. Asibor, 109 F.3d 1023, 1037 (5th Cr. 1997). “To be

sufficient, an indictnent needs only to allege each essential
el emrent of the offense charged so as to enable the accused to
prepare his defense and to allow the accused to i nvoke the double

j eopardy clause in any subsequent proceeding.” United States V.

Webb, 747 F.2d 278, 284 (5th Cr. 1984). The test of the validity

of an indictnent is “not whether the indictment could have been
framed in a nore satisfactory manner, but whether it conforns to
m ni mal constitutional standards.” 1d. Under this |iberal review,

we | ook to a practical, non-technical reading of the indictnent as



a whole, and an indictnent will be held sufficient unless “no
reasonabl e construction of the indictnment woul d charge the of fense

for which the defendant has been convicted.” MKay v. Collins, 12

F.3d 66, 69 (5th Cr. 1994).
Wth respect to Cluck’s first conplaint, we note that 8§ 152(1)
only requires that the property conceal ed “belong[] to the estate

of the debtor,” not to the “bankruptcy estate.” Cf. United States

v. Arge, 418 F.2d 721, 724 (10th Cr. 1969) (referencing
“bankruptcy estate” wunder a prior version of the statute).
Unsurprisingly, our review of the indictnment’s |anguage indicates
that it was nore than sufficient to put duck on notice that he was
bei ng charged with concealing his own property. There is therefore
no nmerit to his argunent on this point.

Wth respect to Cuck’s second conplaint, it is true that the
rel evant portions of 8§ 152(1) & (3) require that the conceal nent or
fal se statenment be nmade “in connection with a case under title 11,”
or “in or in relation to a[] case under title 11,” respectively.
Qur review of the indictnent reveals, however, that it clearly
indicated that all <charges arose in connection with Cuck’s
specifically named and cited bankruptcy proceeding. Cbvi ousl vy,
this reference was nore than sufficient to put C uck on notice that

he was being charged with conceal nent “in connection with a case



under title 11,” and nmaking fal se statenents “in or inrelation to
a[] case under title 11,” so there is no nerit here either.
B

Cl uck next contends that he was subjected to a nultiplicitous
indictnment in that he was charged for the sanme conduct under both
8§ 152(1) & (3) in counts one and two, three and four, and seven and
eight, and, second, in that counts five and six both referenced
paynment on a single account receivable. The first part of O uck’s
argunent appears to be a matter of first inpression in this
circuit.

We review issues of multiplicity de novo. United States v.

Dupre, 117 F.3d 810, 818 (5th Cr. 1997). In general
“multiplicity” is the charging of a single offense under nore than

one count of an indictment. United States v. Nguyen, 28 F.3d 477,

482 (5th Gr. 1994). *“The chief danger raised by a nultiplicitous
indictnment is the possibility that the defendant will receive nore

than one sentence for a single offense.” United States v. Swaim

757 F.2d 1530, 1537 (5th Cr. 1985). Were the question of
multiplicity arises because of overlapping statutory provisions,
“[t]he test for determ ning whether the sanme act or transaction
constitutes two offenses or only one is whether conviction under
each statutory provision requires proof of an additional fact which

the other does not.” Nguyen, 28 F.3d at 482 (citing United States

10



v. Free, 574 F.2d 1221, 1224 (5th Cir. 1978)); see also Dupre, 117

F.3d at 818 (citing Blockburger v. United States, 284 U. S. 299, 304

(1932)). \Were, on the other hand, the question of nmultiplicity
ari ses because of a nultipart transaction, the question becones
““whet her separate and di stinct prohibited acts, nmade puni shabl e by

| aw, have been commtted.’” United States v. Shaid, 730 F.2d 225,

231 (5th Gr. 1984) (quoting Bins v. United States, 331 F.2d 390,

393 (5th Cir. 1964)). |In the bankruptcy fraud context, “[multiple
viol ations of 8 152 occur, and multiple indictnments |lie, when each
fraudulent transfer is a ‘separate act, taken at a discrete tineg,

wth the requisite intent.”” United States v. Md ennan, 868 F. 2d

210, 213 (7th Cr. 1989) (quoting United States v. Mss, 562 F.2d

155, 160 (2d Gir. 1977)).

Wth respect to Cuck’s first conplaint, there can be no doubt
t hat chargi ng the same conduct under both § 152(1) & (3) does not
render an indictnment multiplicitous. By its very terns, 8§ 152(1)
requires that property be concealed “fromcreditors or the United
States Trustee” before a violation occurs. Section 152(3)
i ncorporates no such elenment. Correspondingly, 8§ 152(3) requires
that the accused make a “false declaration, certificate,
verification or statenent under penalty of perjury” before
liability attaches, whereas § 152(1) contains no such prerequisite.

Because each statutory provision “requires proof of an additional

11



fact which the other does not,” charging the same conduct under
both sections does not give rise to a multiplicity problem’

Cluck’s second conplaint is simlarly lacking in nerit.
Counts five and si x charged conceal nent based on C uck’s pocketing
of two paynents from the O D. Dool ey Estate. Qur review of the
record reveals no dispute that two checks, one in the anobunt of
$102, 000 and one for $48, 000, were received and deposited on two
separate occasi ons separated by sone seven days. These separate
acts, taken at discrete tines, inplicated two distinct
opportunities for Cluck to fornmulate and effect his crimnal
i ntent. Because counts five and six were predicated on these
di stinct prohibited acts, they were not duplicitous.

C
Cluck next attenpts to persuade us that the evidence was

insufficient on all the counts of his indictnment with respect to

W& note in passing that our decision on the nultiplicity of
a conbined 8§ 152(1) & (3) indictnment appears to conflict with that
of the only other circuit to have expressly considered the matter.
See United States v. Montilla Anbrosiani, 610 F.2d 65, 69 (1st Cr
1979). Wthregardto the larger multiplicity question of charging
a single act under nore than one of the many subsections of § 152,
however, we note relatively mxed authorities tending in both
directions. Conpare, e.d., United States v. Gordon, 379 F.2d 788,
790 (2d Gr. 1967), and United States v. Shireson, 116 F.2d 881
884 (3d Cir. 1940) (nonmultiplicity problem, with United States v.
Ml nt osh, 124 F.3d 1330, 1336-37 (10th Cr. 1997), and Mntilla
Anbrosiani (tending to find a problen), and with United States v.
Christner, 66 F.3d 922, 926-30 (8th Cr. 1995) (anbivalent). See
also United States v. UCO G| Co., 546 F.2d 833, 835-38 (9th Cr.
1976) (finding a nmultiplicity problemin a simlar context).

12



intent. Under 8§ 152(1) & (3), the prosecution nust show that the
conceal nent or false statenent was nmade “knowingly and
fraudulently.” Cuck argues, essentially, that the evi dence showed
only that he was careless in providing information to his
bankruptcy attorney, not that he commtted intentional fraud.

I n assessing sufficiency, we reviewthe evidence in the Iight

nmost favorable to the jury verdict. United States v. Wlley, 57

F.3d 1374, 1380 (5th Gr. 1995). Al credibility determ nations
and reasonabl e i nferences will be resolved in favor of the verdict,
and the evidence wll be found sufficient unless it was not such as
could lead a rational fact-finder to conclude that the essential
el emrents of the crinme had been proved beyond a reasonabl e doubt.
Nguyen, 28 F.3d at 480.

In applying this requirenent, “[i]t is not necessary that the
evi dence exclude every reasonabl e hypothesis of innocence or be
whol Iy inconsistent with every concl usion except that of quilt.”

United States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc),

aff'd on other grounds, 462 U S. 356 (1983). |In particular, the

court nust keep firmy in mnd that “what the fact finder ‘is
permtted to infer from the evidence in a particular case is

governed by a rule of reason.”” United States v. Henry, 849 F.2d

1534, 1537 (5th Gr. 1988) (quoting United States v. Cruz-Val dez,

773 F.2d 1541, 1546 (11th G r. 1985) (en banc)). Fact-finders may

13



use their comobn sense and evaluate the facts in

properly
light of their common know edge of the natural tendencies and
inclinations of human beings.’” 1d. Furthernore, it is well
established that “‘[c]ircunstances altogether inconclusive, if
separately considered, may, by their nunber and joint operation,

especi ally when corroborated by noral coincidences, be sufficient

to constitute conclusive proof.”” United States v. Ayala, 887 F. 2d

62, 67 (5th Cr. 1989) (quoting The Sl avers (Reindeer), 69 U S. (2

Wall.) 383, 401 (1865)).

In this case, it is manifestly clear that Cuck’ s repeated
om ssions and history of coincidental and questionable transfers
formed just the sort of “circunstances” that the Suprene Court had
in mnd in the Reindeer case. Based on our review of the record,
we are convinced that a rational jury could have inferred the
exi stence of an intentional plan to defraud fromthe bare facts of
Cluck’s systematic conceal nent and fal se statenents. W therefore
find no nerit to his argunent that the evidence was i nsufficient on
this point.

D

Finally, Cuck pleads that, even if his conviction is allowed
to stand, his sentence and restitution order nust be revisited
because the district court clearly erred inits calculation of the

| oss caused by his conduct. He argues, essentially, that the

14



district court did not properly give himcredit for the fact that
several conceal ed assets, including those pawned to the used car
deal er, had al ready been recovered by the trustee.

We gi ve considerabl e deference to a district court’s factual

findings at sentencing, and will reverse only if they are clearly

erroneous. United States v. Krenning, 93 F. 3d 1257, 1269 (5th Cr

1996). A factual findingis not clearly erroneous as long as it is
pl ausible in the light of the record read as a whol e. Id. In
this case, a close reading of the record reveals that the district
court based both Cuck’s sentence and his restitution order on a
finding that his conduct caused an actual |oss of $185,000 to the

bankruptcy trustee. Cf. United States v. Saacks, 131 F. 3d 540, 543

(5th CGr. 1997) (“victins,” for purposes of bankruptcy fraud,
i ncludes both creditors and the trustee). This finding, in turn,
was predicated solely on the $185,000® in concealed accounts
recei vabl e. Because the conceal nent of these funds was certainly
a loss to the bankruptcy trustee, and because Cuck points us
towards no evi dence that they had been otherw se recovered, we can

find no clear error in the district court’s cal cul ation.?®

8val uing the Perfect Union account, again, at its $35,000
settl enent val ue.

¢ do note, however, that the $185,000 restitution order is
sonmewhat duplicitous with the bankruptcy court’s civil judgnent of
Decenber 31, 1992. Both orders are predicated, at |least in part,
on the $185,000 i n conceal ed accounts receivable for Perfect Union

15



Vi
Having found no nerit in any of Cuck’s nunerous points of
error, for the foregoing reasons, the judgnent of the district
court is

AFFI RMED

Lodge and the O D. Dooley Estate, and both require Cluck to turn
over these funds to the bankruptcy trustee. Cbviously, the trustee
may not recover on both orders. Because C uck had not (and has
not, for that matter) shown that he actually paid any portion of
the 1992 order, there was no reason for the district court to take
that order into account at the tinme it calculated his restitution.
See United States v. Sheinbaum 136 F.3d 443, 449-50 (5th Cr.
1998) (district court nust reduce restitution order by any anobunt
t hat defendant can show was received by victimas part of a civil
settlenent). For future reference, however, we note that the
restitution order nust be construed as no nore than an additi onal
enf orcement nmechani smfor $185, 000 of the 1992 judgnent, and not as
an independent and additional obligation. Cf. United States v.
Landay, 513 F.2d 306, 308 (5th G r. 1975) (describing a simlar
arrangenent). Any paynent that C uck nakes on the 1992 order nust
be credited towards fulfillnment of his restitution obligation, and
Vi ce versa.

16



