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EMLIOM GARZA, Crcuit Judge:

In appeal No. 97-50341, Jean S. Smth (“Defendant Smth”)
appeals the district court’s judgnent finding her in crimnal
contenpt and inposing a 180-day jail term In the consolidated
appeal, No. 97-50575, Jean Smth and her son, Robert P. Smth, Jr.
(collectively “defendants”), appeal the district court’s entry of
a default judgnent against themin a related case. W reverse the
district court’s finding of crimnal contenpt in appeal No. 97-
50341, and remand to the district court for further proceedings if
necessary. W affirm the district court’s entry of default
judgnent in appeal No. 97-50575.

I

Al t hough the wunderlying facts in these tw consolidated
appeal s are not greatly disputed, this is the third tine that we
have seen these sane parties on appeal and the second tine that we
have been asked to reviewthe district court’s finding of contenpt
agai nst Defendant Smth. See Smth v. Smth, No. 96-50569, slip
op. at 1 (5th Cr. Dec. 3, 1996) (Smth 1) (reversing crimnal

contenpt finding and affirmng civil contenpt finding); Smth v.
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Smth, No. 96-50494, slip op. at 1 (5th Cr. June 30, 1997) (Smth
1) (affirmng jury verdict in favor of plaintiffs). |In order to
understand the district court’s obvious and understandable
frustration wth the conduct of the defendants during the course of
this litigation))particularly Defendant Smith’s conduct))a full
under st andi ng of the procedural history is necessary. As we noted
in the second appeal, “this lawsuit involves a famly sadly torn
apart.” Smth Il, slip op. at 1.

These consolidated appeals arise out of two separate fraud
suits brought by the plaintiffs, Patti Fain Smth (“Plaintiff
Smth”) and her |ate husband W Bl ake Smth, against their forner
daughter-in-law, Jean Smth, and their grandson Robert P. Smth,
Jr. The first fraud suit (“1994 suit”) alleged that the defendants
had fraudul ently convinced the plaintiffs to transfer nost of their
assets to the defendants. Followng a jury trial in this suit
before the Honorable Vlter S. Smth, Jr., Plaintiff Smth and her
husband, now deceased, prevailed on the nerits and received a
substantial dollar award. W affirnmed this verdict in an
unpubl i shed decision, see Smth Il, slip op. at 4-8, and the jury
verdict is not directly the subject of either of these appeals.

Plaintiff Smth's efforts to collect the jury verdict in the
1994 suit, however, gave rise to the events that triggered appeal
No. 97-50341. During the extended postjudgnent proceedi ngs for the

1994 suit, the district court has nowtw ce held Defendant Snmth in



crimnal contenpt of court. See Smth I, slip op. at 1. 1In the
first contenpt proceedings held on July 26, 1996, the district
court held Defendant Smith in both civil and crim nal contenpt for
failing to appear and give testinony at an oral deposition as
ordered by the court.! The district court ordered that Defendant
Smth be held in the custody of the U S. Marshal for a period of
ten days (i.e., the crimnal contenpt portion) and that she be
incarcerated until she purged herself from contenpt by giving her
deposition (i.e., the civil contenpt portion). Def endant Smith
imediately filed a notice of appeal to our court and petitioned
for a stay of the district court’s order pending appeal. e
granted a stay of the district court’s order, and on Decenber 3,
1996, after considering the nerits of her appeal, summarily

reversed and vacated the crimnal portion of the district court’s

! The district court had i ssued an order on June 12, 1996,
conpel ling Defendant Smth to appear at an oral deposition on June
21, 1996. Defendant Smth decl ared bankruptcy on June 19, 1996,
and failed to appear at her schedul ed deposition. The district
court subsequently issued Defendant Smth an order to show cause
why she should not be held in contenpt of court. This order did
not specify that Defendant Smth could be held in crimnal
contenpt. Follow ng the show cause hearing on July 26, 1996, the
district court rejected Defendant Smth's argunent that her
decl aration of bankruptcy gave her an automatic stay of the court’s
order to appear for the deposition. See Smth v. Smth, No. W94-
CA- 366, slip op. at 4-6 (WD. Tex. July 26, 1996). The district
court explained that Defendant Smth “chose not to attend the
deposition wthout requesting that this Court stay or postpone the
deposition or for any clarification of the order [and that] her
filing for bankruptcy only stayed the proceedings against her
personal |y, not against her in her representative capacity.” |d.
at 6.

-4-



contenpt order because the court failed to give adequate notice or
follow the procedures set forth in FDIC v. LeG and, 43 F.3d 163,
169-70 (5th Cr. 1995). See Smth I, slip op. at 1. At the sane
time, we affirmed the civil portion of the contenpt order and
“remanded to the district court for enforcement.” 1d. Qur mandate
i ssued on Decenber 30, 1996.

In between the issuance of our opinion in Smth | and the
i ssuance of our mandate, the parties continued to file a flurry of
motions in the district court, and the plaintiffs continued to seek
anot her order conpelling Defendant Smth to submt to an oral
deposition and produce docunents on the status of her finances.
I nstead of issuing an arrest warrant and incarcerating Defendant
Smth until she had submtted to a deposition (which would have
been consistent with our opinion and nmandate in Smth 1), the
district court, on Decenber 17, 1996, issued another order
conpel ling Defendant Smth to submt to an oral deposition and to
produce docunents at opposing counsel’s law firm on Decenber 30,

1996. ? Al t hough counsel for Defendant Smth appeared on the

2 Wil e her first contenpt was pending on appeal in Smth
|, Defendant Smth filed several notions in the district court to
stay enforcenent of further contenpt proceedings until she was

better able to cope with the stress and her rapidly deteriorating
mental health; the district court denied each of these notions.
During this time, the district court also granted the plaintiffs’
nmotion for a nmental exam nation of Defendant Smith to determ ne
whet her she was nental | y capabl e of appeari ng and def endi ng hersel f
at a show cause hearing that the district court had schedul ed for
Novenber 25, 1996. The doctor who conducted the exam nation
concl uded that Defendant Smth was nentally capabl e and conpet ent
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schedul ed date, Defendant Smith did not. Counsel for Defendant
Smth acknowl edged on the record that he transmtted to his client
the district court’s order that she appear for a deposition on
Decenber 30, 1996, and that she had gat hered docunents responsive
to this order. Counsel for Defendant Smth also provided sone
expl anation (both at the tinme of the schedul ed deposition and | ater
inresponse tothe plaintiffs’ notion for a show cause order) as to
why Defendant Smith did not appear at the Decenber 30, 1996
schedul ed deposition. Counsel for Defendant Smth all eged that she
had checked in for her flight on Decenber 29, 1996, to cone to Waco
for the deposition, but that she m ssed her flight when a piece of
her carry-on |uggage was stolen (or msplaced). According to her
counsel, she then becane very upset, soneone called the airport
police and her psychiatrist, and she was taken to the hospital

t hereby causing her to mss her schedul ed Decenber 30 deposition.
While Plaintiff Smth vigorously disputes this characterization of
the incident, the district court never nade a factual finding as to

the reason for Defendant Smth’s absence, and we express no opi ni on

to appear. The scheduled show cause hearing did not occur,
however, because the plaintiffs sought and the district court
granted a continuance. On Novenber 21, 1996, the district court
then issued an order conpelling Defendant Smth to produce
docunents and submt to an oral deposition on Decenber 9, 1996
Defendant Smth failed to appear for this deposition, claimng that
she was hospitalized followng an overdose of psychiatric
anti depressant nedi cations. Defendant Smth’'s failure to appear at
t he Decenber 9, 1996 deposition led the plaintiffs to seek anot her
order conpelling Defendant Smth to submt to an oral deposition
The district court issued this order on Decenber 17, 1996.
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as to the veracity of her explanation, or indeed, whether it would
in any case justify her nonappearance.

On Decenber 31, 1996, the plaintiffs filed a notion seeking a
show cause order as to why Defendant Smth should not be held in
civil and crimnal contenpt. Def endant Smth responded to the
plaintiffs’ nmotion by further explaining the reasons that she
m ssed the Decenber 30 deposition and attaching copies of her
boardi ng pass and the airport incident report to substantiate her
expl anat i on. On February 13, 1997, the district court issued a
show cause order directing Defendant Smth to appear and show cause
on March 17, 1997, why she should not be held in crimnal and civil
cont enpt . Al t hough her counsel again appeared on the schedul ed
date, Defendant Smth failed to appear for the show cause heari ng.
The district court instructed the court security officer to call
Defendant Smth's nanme three tinmes in the hallway. After receiving
no answer, the district court stated as follows: “Apparently, she
has not appeared. Then the Court will order her in contenpt of
court for not appearing and for any other reason that we can think
of .” Counsel for Defendant Smth stipulated on the record that he
received a copy of the court’s show cause order; he refused
however, to answer opposing counsel’s question as to whether he
mai | ed Defendant Smth a copy of the order. The district court
then adj ourned the hearing w thout making any findings of fact or
concl usi ons of | aw.

Subsequently, on March 31, 1996, w thout any further hearings
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or comunication with either party, the district court sua sponte
issued an order holding Defendant Smith in crimnal contenpt
pursuant to 18 U S.C. 8§ 401(1).%® The court based its finding of
crimnal contenpt on the fact that Defendant Smth “has refused and
continues to refuse to conply with the ternms of this Court’s Orders
dat ed Decenber 30, 1996 and February 13, 1997."4 The district
court commanded the United States Marshal to arrest Defendant Smth
and incarcerate her for a period of 180 days. The court further
ordered that the matter be referred to the Ofice of the United
States Attorney for prosecution pursuant to 18 U.S.C. 88 401(3) and
402. The court’s judgnent was entered on the civil docket for the
1994 suit on April 1, 1997. Defendant Smith filed her notice of
appeal 28 days later.®

Appeal No. 97-50575 also arises from Plaintiff Smth's

attenpts to collect the jury verdict fromthe 1994 suit. |In order

3 18 U S.C. 8 401(1) states that “[a] court of the United
States shall have power to punish by fine or inprisonnent, at its
di scretion, such contenpt of its authority, and none ot her, as))(1)
M sbehavi or of any person in its presence or so near thereto as to
obstruct the adm nistration of justice.”

4 Decenber 30, 1996 was actually the date of Defendant
Smth's court-ordered deposition, not the date of the court’s
or der. The court’s order conpelling the deposition was issued

Decenber 17, 1996. Because no order was i ssued on Decenber 30, we
assune that the district court neant to reference the December 17
or der.

5 At the time this case was submtted at oral argunent,
Defendant Smth had not yet been incarcerated, and the U S
Attorney had not yet acted on the district court’s referral. On

April 29, 1998, however, Defendant Smth was arrested by the U S
Marshal s Service and has been in custody since that tine.
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to do so, Plaintiff Smth and her husband filed a second fraud suit
agai nst the defendants in July 1996 (“1996 suit”), alleging that
the defendants had fraudulently transferred substantially all of
their property to a spendthrift trust in anticipation of the
plaintiffs’ 1994 suit. On January 27 and 28, 1997, the defendants
failed to appear for schedul ed depositions in connection with the
1996 suit. The district court subsequently entered an order
requi ri ng defendants to appear for depositions on February 20 and
21, 1997; yet again, the defendants failed to appear. In June
1997, in light of the defendants’s failure to conply with the
di scovery orders in the 1996 suit, and after the events stemm ng
from the 1994 suit had transpired, the district court entered
default judgnent in the 1996 suit pursuant to FED. R Qv. P.
37(b)(2)(C). The default judgnent ordered that certain fraudul ent
transfers be rescinded, that a constructive trust and lien be
i nposed in favor of the plaintiffs, and that exenplary damages in
t he anobunt of $500, 000 be awarded. The defendants tinely appeal ed
fromthis default judgnent.
1A

In appeal No. 97-50341, Defendant Smth' s challenges the
district court’s finding of crimnal contenpt in the postjudgnent
proceedings in the 1994 suit. Because Defendant Smith filed her
noti ce of appeal 28 days after the court’s entry of the crimnal
contenpt judgnent, we nust first decide whether her notice of
appeal was tinely. The filing of a tinely notice of appeal is
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mandatory and jurisdictional. See Smth v. Barry, 502 U S. 244,
248, 112 S. C. 678, 682, 116 L. Ed. 2d 678 (1992); Harcon Barge
Co. v. D & G Boat Rentals, Inc., 746 F.2d 278, 283 n.2 (5th Grr.
1984). Feb. R App. P. 4(b) states that the defendant in a crim nal
case nust file a notice of appeal within 10 days after entry of the
judgnent; Rule 4(a) provides that a party in acivil case nust file
a notice of appeal within 30 days after entry of the judgnent. See
FED. R App. P. 4(a)-(b).

Plaintiff Smth argues that the 10-day tine limt of FED. R
App. P. 4(b) applies because the district court held Defendant
Smith in crimnal contenpt. Defendant Smth concedes that she was
held in crimnal contenpt,® but argues that this was nerely an
“order” in her underlying civil “case” and that we therefore should
apply the 30-day rule of Rule 4(a). As Defendant Smth correctly
points out, this issue raises a question of first inpressionin our
Court))nanely, which tinme limt applies for the notice of appea
for a crimnal contenpt order issued in a civil case. Nonetheless,

due to the wunusual circunstances surrounding the entry of the

6 Both parties (and the district court) agree that
Defendant Smth’'s penalty is a crimnal, rather than a civil
penalty. The district court’s order states that Defendant Smthis
to be incarcerated for 180 days; it is unconditional and there is
no way in which she can purge this penalty. As such, her penalty
i s undoubtedly a crimnal sanction. See LeGand, 43 F. 3d at 168-69
(hol ding that absolute penalty intended to punish is viewed as
criminal penalty); In re Rumaker, 646 F.2d 870 (5th Cir. 1980)
(holding that noncoercive, unconditional, and nonconpensatory
penalty is crimnal contenpt).
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judgnent in this case, we ultimately need not answer the question
of whether Rule 4(a) or 4(b) applies. Under the plain | anguage of
the rules, regardless of which rule applies to Defendant Smth's
appeal , her notice of appeal was tinely.

O primary inportance to the issue at hand is the fact that
the district court entered its crimnal contenpt order on the
existing civil docket for the 1994 suit and consistently has
docketed all of the notions and orders regarding the crimnal
contenpt on the civil docket for the 1994 suit. The court’s entry
of the judgnment on the civil docket is consistent wth the federal
rules and requirenents for entering civil judgnents. See FeD. R
ApPp. P. 4(a) (“A judgnent or order is entered within the neani ng of
this Rule 4(a) when it is entered in conpliance with Rules 58 and
79(a) of the Federal Rules of Civil Procedure.”); FED. R QvVv. P.
79(a) (“The clerk shall keep a book known as ‘civil docket’ of such
form and style as may be prescribed by the D rector of the
Adm nistrative Ofice of the United States Courts . . . and shall
enter therein each civil action to which these rules are nade
applicable.”); see also Harcon Barge, 746 F.2d at 281-82 (taking
judicial notice of the uniformpractice of the district courts of
the Fifth Grcuit for entering civil judgnents).

The court’s entry of the crimnal contenpt judgnent on the
civil docket, however, is not consistent (at |east for purposes of

determning the tineliness of the notice of appeal) wth the
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requi renents for entering crimnal judgnents. See FED. R Aprp. P.
4(b); FeED. R CRM P. 55. Fep. R Arp. P. 4(b) states that the 10-
day tine period for filing a notice of appeal begins to run from
“entry . . . of the judgnent.” The rule further clarifies that
“[a] judgnment or order is entered within the neaning of [Rule 4(b)]
when it is entered on the crimnal docket.” FeED. R App. P. 4(b)
(enphasi s added).’ Thus, the 10-day tine period of Rule 4(b) does
not begin to run until the order is entered on the crim nal docket.
See United States v. Chagra, 735 F.2d 870, 872-73 (5th Cir. 1984).

The issue we face, therefore, assumng that FED. R AppP. P.
4(b) applies, is whether Defendant Smth's notice of appeal was

tinely filed because the district court erroneously entered the

judgnent on the civil docket. In United States v. Thoreen, 653
! FED. R CRIM P. 55 states that “[t]he clerk of the
district court . . . shall keep records in crimnal proceedings in

such form as the Director of the Admnistrative Ofice of the
United States Courts nmay prescribe. The clerk shall enter in the
records each order or judgnent of the court and the date of such
entry is nmde.” FED. R CRM P. 55. The Director of the
Adm nistrative O fice has provided that:

Each order or judgnent of the court is required to be
entered in the crimnal docket, and the entry nust show
the date entry is made. Fep. R CRM P. 55. A judgnent
or order is deened to be entered for purposes of
conputing time for appeal when it is entered in the
crimnal docket. FeD. R Arp. P. 4(b).

Cl erks Manual - United States District Courts 8§ 8.12
(Adm nistrative Ofice of the United States Courts, 1993); see al so
United States v. Chagra, 735 F.2d 870, 873 & n.6 (5th Cr. 1984)
(discussing requirenents of FED. R CRM P. 55 and FeED. R ApP. P.

4(Db)) .
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F.2d 1332, 1337-38 (9th Gr. 1981), the Ninth Crcuit faced this
precise issue. In that case, the district court held an attorney
incrimnal contenpt and entered the order on the civil docket, as
the underlying action had been consistently docketed as a civi
matter. The attorney filed his notice of appeal 11 days after the
district court entered the judgnent on the civil docket. 1In the
court of appeals, the attorney “argue[d] that he filed tinely
because the case was docketed consistently as a civil matter and
t he order has never been entered on a crimnal docket.” 1d. The
court agreed, explaining that “[w]je agree with the governnent that
the contenpt proceeding was crimnal, but hold that Thoreen's
appeal was tinely because the clerk did not enter the judgnent on
the crimnal docket. The ten-day period had not begun to run.”
ld. at 1338.

Here, it is undisputed that the district court never entered
the contenpt order on a crimnal docket and, in fact, that no
crimnal docket was ever opened for Defendant Smth’s crimnal
contenpt. “In the face of specific provisions of FED. R ArP. P
4(b), we are unable to agree with the [plaintiff’s] contention”
that the 10-day tinme period begins to run before the district court
enters the judgnent on the crimnal docket. See Chagra, 735 F.2d
at 873; cf. United States v. Doyle, 854 F.2d 771, 772 (5th Cr.
1988) (holding that under Rule 4(a) 30-day period begins to run

from the date of entry of the judgnment on the civil docket).
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Consequently, for purposes of determning the tineliness of the
noti ce of appeal under Rule 4(b), the judgnent was never “entered,”
and the 10-day tine period has not run. See Thoreen, 653 F.2d
1332, 1337-38 (9th Cir. 1981) (concluding that appeal was tinely
because crimnal contenpt order was docketed on civil docket
instead of crimnal docket); Chagra, 735 F.2d at 873 (neasuring
tineliness fromthe date that judgnent is entered on the crimnal
docket).

Thus, assum ng arguendo that FED. R Arp. P. 4(b) applies to
the district court’s order of crimnal contenpt arising in the
underlying civil case, Defendant Smth’s notice of appeal was
nonet heless tinely filed. Alternatively, the notice of appeal was
tinmely under the 30-day tinme limt of FED. R App. P. 4(a) because
it was filed 28 days after entry of the judgnment on the civi
docket. See Thoreen, 653 F.2d at 1338 (“Alternatively, the appeal
is tinely under Rule 4(a) because it was filed within 30 days of
the entry of the judgnent on the civil docket.”). 1In either case,
t herefore, under the plain|anguage of the rules, Defendant Smth’'s
notice of appeal was tinely, and we have jurisdiction to consider

the nerits of the district court’s judgnment hol ding her in crimnal

contenpt.®

8 Def endant Smth does not challenge the validity of the
crimnal contenpt judgnent on the grounds that district court
entered the judgnent on the civil, rather than the crimnal

docket. Consequently, we express no opinion on this question. Cf.
Gregory v. Depte, 896 F.2d 31, 35-36 (3d Cr. 1990) (vacating
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B

W review the district court’s contenpt order for abuse of
discretion, and its factual findings under the clearly erroneous
st andar d. See LeGrand, 43 F.3d at 168-69; Martin v. Trinity
I ndus., Inc., 959 F.2d 45, 46-47 (5th Cr. 1992). Defendant Smth
argues that the district court erred by finding her in crimna
contenpt through the summary procedures of FED. R CRM P. 42(a)
because her contenpt was not commtted in the actual presence of
the court. Plaintiff Smth concedes that the district court failed
to follow the procedures required by FED. R CRM P. 42(b), but
argues that conpliance with Rul e 42(b) was unnecessary and that the
court correctly prosecuted this contenpt sunmmarily under Rule
42(a). See United States v. Nunez, 801 F.2d 1260, 1263 (11th Cr
1986) (noting that “Rule 42 outlines the two alternative procedures
to be used [for crimnal contenpt], depending on whether the
cont enpt uous behavior occurred in the presence of the court, or
not”). Thus, properly framed, the only remai ning question for this
appeal is whether the district court erredin utilizing the summary

procedures of Rule 42(a) instead of providing the extended

sanction and remanding to the district court “to take all
appropriate steps” because it was unclear whether sanction was
civil or crimnal and order “ha[d] never been entered in the
crimnal docket of the district court as required by FED. R APP.
P. 4(b)”). Moreover, we note in passing that FED. R Aprp. P. 4(b)
specifies that it is only “wthin the neaning of this subdivision
[i.e., for purposes of conputing the tineliness of the notice of
appeal ]” that a judgnent nust be entered on the crimnal docket in
order to be “entered.”
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protections of Rule 42(b).°

Rul e 42(a) states as foll ows:

(a) Summary Disposition. A crimnal contenpt may be

puni shed summarily if the judge certifies that the judge

saw or heard the conduct constituting the contenpt and

that it was commtted in the actual presence of the

court. The order of contenpt shall recite the facts and

shal | be signed by the judge and entered of record.
FED. R CRM P. 42(a). The district court, therefore, may utilize
the sunmary procedures of Rule 42(a) only when the judge certifies
that the judge “saw or heard t he conduct constituting the contenpt”
and that the defendant’s contenpt was commtted “in the actua
presence of the court.” The power summarily to convict and punish
for contenpt of court under Rule 42(a) “rests on the proposition
that a hearing to determne guilt of contenpt is not necessary when
cont umaci ous conduct occurs in the actual presence of a judge who
observes it, and when imrediate action is required to preserve

order in the proceedi ngs and appropri ate respect for the tribunal.”

In re Chaplain, 621 F.2d 1272, 1275 (4th Cr. 1980).

o FED. R CRM P. 42(b) states in pertinent part:

A crimnal contenpt except as provided in [Rule 42(a)]
shal | be prosecuted on notice. . . . The notice shall be
given orally by the judge in open court in the presence
of the defendant or, on application of the United States
attorney or of an attorney appointed by the court for
t hat purpose, by an order to show cause or an order of
arrest. The defendant is entitled to atrial by jury in
any case in which an act of Congress so provides.

If the contenpt charged involves disrespect to or
criticismof a judge, that judge is disqualified from
presiding at the trial or hearing except with the
def endant’ s consent.
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Here, the district court’s order denonstrates that Defendant
Smth was held in crimnal contenpt for failing to appear for her
deposition (schedul ed for Decenber 30, 1996) and for failing to
appear for her show cause hearing (scheduled for March 17, 1997),
thereby violating the district court’s Decenber 17th and February
13th orders to do so. Def endant Smith argues that because the
contenpt was based on her absence fromthe deposition and heari ng,
she could not be held in crimnal contenpt under the summary
procedures of FED. R CRM P. 42(a). W agree.

In United States v. Onu, 730 F. 2d 253, 255-56 (5th Gr. 1984),
we explained that “[t]he failure of a | awer to appear for a trial
is not a contenpt conmtted in the presence of the court.
Therefore it may be prosecuted only on notice as prescri bed by Feb.
R CRM P. 42(b).” See also United States v. Nunez, 801 F. 2d 1260,
1264 (11th Cr. 1986) (“[T]he mjority of circuits which have
considered the issue have concluded that counsel’s tardiness or
absence cannot be characterized as contenpt in the presence of the
court.”). “[T] he contenpt consists not in the absence from the
courtroombut in the reasons for the attorney’s presence el sewhere,
and the presence elsewhere was, of course, not in the actual
presence of the Court.” Inre Allis, 531 F.2d 1391, 1392 (9th Cr
1976); see also Thyssen, Inc. v. S/S Chuen On, 693 F.2d 1171, 1175
(5th Gr. 1982) (“We adopt the Allis approach and hold that

ordinarily Rule 42(a) may not be used to punish an attorney for a
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contenpt consisting of |ateness or absence froma schedul ed court
appearance.”); United States v. Del ahanty, 488 F.2d 396, 398 (6th
Cr. 1973) (“We find that this matter should not have been dealt
wth summarily. While the absence of Appell ants was obvious to the
Court, the reasons for their absence were not.”).

In Thyssen, we noted that there may be a *“hypothetical
exception” to the general rule that absence can be punished only
t hrough Rul e 42(b) when the reason for the absence or tardiness is
“known to the court.” Thyssen, 693 F.2d at 1175. W expl ai ned
that this could occur because “[c]ounsel nay advi se the court that
he wi ||l not appear for a certain reason, or he nay advi se the court
why he was absent.” 1d.; see also United States v. Baldw n, 770
F.2d 1550, 1555 (11th G r. 1985) (uphol di ng use of summary cont enpt
procedures where the attorney, prior to his absence, “told the
court why he would not be present on April 17, and that he was
refusing to obey a court order”). Wiile Onu calls into question
whet her such a “hypot heti cal exception” exists, see Onu, 730 F.2d
256 n.5 (quoting sane |anguage from Thyssen and expl aining that
“[d]espite this observation, we consider ourselves bound in this
case by the requirenents of Rule 42(b)”), even if such an exception
does remain, it would not apply to the case at hand.

Here, as in Thyssen, “[wle need not now explore all the
potential contours of this hypothetical exception . . . for here,

so far as the record shows, the contenpt order was rendered before
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any expl anation of the absence or failure to contact the court was
made known to the court . . . and, indeed, in [the defendant’ s]
absence.” Thyssen, 693 F. 2d at 1175; see also Baldw n, 770 F. 2d at
1554 (“Because summary contenpt allows the court to punish the
contemmor w thout benefit of nunmerous procedural protections, we
have determned that it is only appropriate in narrowy defined
circunstances.”); In re diver, 333 U S 257, 275-76, 68 S. Ct.
499, 508-09, 92 L. Ed. 682 (1948) (holding that if the judge nust
depend upon others for know edge of the essential elenents, due
process requires notice and a fair hearing).

Plaintiff Smth argues that “the court already knew the reason
for [ Defendant Smth’s] non-appearance, i.e. that shewas willfully
and intentionally attenpting to obstruct the admnistration of
justice by preventing the Plaintiffs from perform ng neaningfu
post -j udgnent discovery.” Wiile it is certainly possibly that this
is the case))and there is no doubt that Plaintiff Smth believes
this to be true, neither the district court nor this Court may nake
such a conclusion fromthe record. Adopting plaintiff’s standard
for when the court can dispense wth the heightened procedura
requi renents of Rule 42(b) and punish summarily under Rule 42(a)
woul d eviscerate the requirenent that the contenpt occur in the
“actual presence of the court.” FeD. R CRM P. 42(a); see also In
re Aiver, 333 U S at 275-76, 68 S. Ct. at 508-09 (“The narrow

exception to these due process requirenents includes only charges
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of m sconduct, in open court, in the presence of the judge, which
di sturbs the court’s business, where all of the essential el enents
of the m sconduct are under the eye of the court, are actually
observed by the court, and where i medi ate puni shnent i s essenti al
to prevent denoralization of the court’s authority . . . before the
public.”) (internal quotations omtted).

In addition, the district court made no findings of fact as to
the reasons for Defendant Smth's absences and Plaintiff Smth
presented no direct evidence to support her assertions (other than
Def endant Smth’s denonstrated absence). Although Plaintiff Smth
strongly objects to Defendant Smth' s version of events, Defendant
Smth did present sone explanation for her absence (at least with
regards to the Decenber 30, 1996 deposition). See supra at 4-5.
““1If an explanation for tardiness is made which is inconsistent
wth wlful disobedience, a hearing nust be held ”
Thyssen, 693 F.2d at 1175 n.6 (quoting In re Allis, 531 F.2d at
1392). As we stated in Owu, “[t]he procedures for summary
di sposition of contenpt charges are reserved ‘for exceptional
circunstances, . . . such as acts threatening the judge or
di srupting a hearing or obstructing court proceedings.’”” Onu, 730
F.2d at 255 (quoting Harris v. United States, 382 U. S. 162, 164, 86
S. . 352, 354, 15 L. Ed. 2d 240 (1965)) (alterations in
original).

We, of course, recognize the district court’s need to preserve
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the integrity of its court. The district court undoubtedly could
hold Defendant Smth in civil contenpt for her failure to conply
wth the court’s orders to appear, see LeGand, 43 F. 3d at 170, or
incrimnal contenpt foll ow ng an adequate heari ng pursuant to FED.
R CrRM P. 42(b).1® See, e.g., LeGand, 43 F.3d at 169 (holding
that Rule 42(b) requires appointnent of independent prosecutor);
Arerican Airlines, Inc. v. Allied Pilots Ass’'n, 968 F.2d 523, 531
(5th Gr. 1992) (explaining that under Rule 42(b) “the judge may
‘not prosecute the contenpt proceedi ng and at the sane tine act as

Judge’”) (quoting In re Davidson, 908 F.2d 1249, 1251 (5th Gr.
1990)). If the district court intended to punish Defendant Smth’s
contenpt immediately, the court could have issued a bench warrant
for her arrest and had the United States Marshals bring her before
the court for an appropriate hearing.

Thus, although we do not in any respect condone Defendant
Smth's behavior, her failure to appear (i.e., her absence) is not
contenpt “commtted in the actual presence of the court” such that

she can be summarily held in crimnal contenpt. Notw thstanding

our reversal of the crimnal penalty, we do not foreclose further

10 Def endant Smith does not argue that FED. R CRM P. 42(b)
prohibits Judge Smith from presiding at a contenpt hearing on
remand. . FeEp.. R CrRM P. 42(b) (“If the contenpt charged
i nvol ves disrespect to or criticism of a judge, that judge is
disqualified frompresiding at trial or hearing except with the
defendant’s consent.”); see also Thyssen, 693 F.2d at 1176 n.7
(raising the i ssue as to whet her absence froma hearing constitutes
“disrespect to the judge” requiring disqualification under Rule
42(b)). Accordingly, we express no opinion on this question.
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proceedi ngs below, either civil or crimnal, in respect to the
incidents in question or any future incidents should they arise.
See Thyssen, 693 F.2d at 1176; Nunez, 801 F.2d 1265. The district
court has full authority to enforce its orders and preserve the
integrity of the court.?!
|V

In the consolidated appeal (No. 97-50575), the defendants ask
this Court to reverse the district court’s inposition of the
default judgnent in the 1996 suit. W reviewthe court’s entry of
default judgnent for an abuse of discretion. See National Hockey
League v. Metropolitan Hockey Club, Inc., 427 U S. 639, 642, 96 S.
. 2778, 2780, 49 L. Ed. 2d 747 (1976); Batson v. Neal Spelce
Assocs., Inc., 805 F.2d 546, 548 (5th Cr. 1986). Wth regards to
the 1996 suit, it is undisputed that the defendants failed to
appear for depositions scheduled for January 27 and 28, 1997, and
that they failed to conply with the district court’s order setting
depositions for February 20 and 21, 1997. In addition, both

parties agree that these were the only discovery orders that the

1 G ven our conclusion that the district court erred in not
conducting a hearing and taking evidence from Defendant Smth
pursuant to FED. R CRM P. 42(b), we need not reach Defendant
Smth's remaining argunent that the district court’s sumary
procedures violated FED. R CRM P. 43(a). See FeED. R CRM P
43(a)-(c) (setting forth requirenent that the defendant be present
at every stage of trial unless presence has been waived); cf. SEC
v. Kimres, 759 F. Supp. 430, 438 (N.D. Il1. 1991) (expl aining that
t he def endant “has the right under Rule 43(b) to be present at any
hearing relating to crimnal contenpt charges against hini).
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defendants violated in the 1996 suit. The defendants argue,
therefore, that the sanction inposed was excessive and that the
district court erred in considering their contunaci ous behavior in
t he postjudgnent proceedings in the 1994 suit to enter the default
judgnent in this case. W disagree.
Under the plain | anguage of Rule 37(b)(2), “[i]f a party .

fails to obey an order to provide or permt discovery,” the
district court has authority to “strik[e] out pleadings . . . or
render[] a judgnent by default.” Feb. R QGv. P. 37(b)(2)(0O. W
have expl ai ned that “dism ssal is authorized only when the failure
to conply with the court’s order results fromwllfulness or bad
faith . . . . [and] where the deterrent val ue of Rule 37 cannot be
substantially achieved by the use of l|ess drastic sanctions.”
Bluitt v. Arco Chem Co., 777 F.2d 188, 190 (5th Gr. 1985). In
making its “bad faith” determnation, the district court was
entitled to rely on its conplete understanding of the parties’
nmotivations. See FED. R EwviD. 404(b); Batson, 805 F.2d at 550-51;
Emerick v. Fenick Indus., Inc., 539 F.2d 1379, 1381 (5th Gr.
1976). Defendants present no authority for the proposition that
the district court is prevented fromconsidering a party’s actions
inarelated case in making its bad faith determ nati on under FED.
R Gv. P. 37. Moreover, the dilatory and obstructive conduct of
t he def endants has been wel | -docunent ed and t he extrene sanction of

default judgnent was warranted by their actions. See Bonaventure
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v. Butler, 593 F. 2d 625, 626 (5th Cr. 1979) (“Deli berate, repeated
refusals to conply with di scovery orders have been held to justify
the use of this ultimate sanction.”); Enerick, 539 F.2d at 1381
(“[When a defendant denonstrates flagrant bad faith and call ous
disregard of its responsibilities, the district court’s choice of
the extrenme sanction 1is not an abuse of discretion.”).
Accordingly, the district court did not abuse its discretion in
entering a default judgnent in the 1996 suit.
\%

For the foregoi ng reasons, the judgnent of the district court
i n appeal No. 97-50341 i s hereby REVERSED and t he cause i s REMANDED
to the district court for further proceedings, if necessary,
consistent with this opinion. The judgnent of the district court

i n appeal No. 97-50575 is hereby AFFI RVED

DeMOSS, Circuit Judge, specially concurring:

| concur fully in the | anguage and reasoni ng set forth in Part
1l of the foregoing opinion relating to appeal No. 97-50575. As

to appeal No. 97-50341, | concur fully as to the |anguage and
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reasoning in Part 11.B., but as to Part Il.A relating to appellate
jurisdiction | concur only in the holding that this Court does have
appellate jurisdictiontoreviewthe nerits of the district court’s
order which was issued on March 31, 1996, and entered on April 1

1996, and which held defendant Jean Smith in crimnal contenpt
W t hout any hearing or comrunication with any party.

This order was entered on the civil docket of the 1994 civil
| awsuit and the conduct which the district court determned to be
contumaci ous was Jean Smith's failure and refusal to conply with
terms of certain orders of the district court. Those orders had
been issued and entered on the docket of that same civil case.
Jean Smth filed her notice of appeal as to the contenpt order
wthinthirty days after the entry of the contenpt order, and that
noti ce of appeal was entered on the sane civil docket of the sane
civil case as the contenpt order itself. As the majority opinion
points out, there is not now and never has been a crimnal case
i nvol ving Jean Smth, and there never has been any crim nal docket
upon which the contenpt order could have been entered.
Consequently, it seens to nme that the clear and pl ain | anguage of
FED. R App. P. 4(a) determnes the tineliness of the notice of
appeal filed in this case, and since that notice of appeal was
tinely filed under Fep. R App. P. 4(a), we have appellate
jurisdiction.

| do not join in the mjority’'s analysis about the
applicability of FED. R App. P. 4(b). | do not agree that a notice
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of appeal filed in a civil case and entered on the civil docket of
that case can constitute a notice of appeal as to an order which
was never entered on a non-existent crimnal docket. | think we
are skating on terribly thin ice when we talk about "assum ng
arguendo” the applicability of either FED. R App. P. 4(a) or 4(b).
Those two subparts of FED. R ApPp. P. 4 are inherently and | ogically
mutual Iy exclusive. W just nuddy the water for the trial bench
and bar when we "assune arguendo” or otherw se speculate as to
whet her an order which is actually entered on a civil docket m ght
be deenmed for certain purposes to be entered on a hypothetica
crim nal docket and then assune that a notice of appeal which was
actually filed in a civil docket can be assuned to be tinely as to
an order which has not yet been entered on a non-existent crim nal
docket .

| think we would do the bench and bar a better service by
hol di ng that when a district judge i ssues a summary contenpt order
as contenplated by FeED. R CRM P. 42(a), that order wll be
appeal abl e under either FED. R App. P. 4(a) or 4(b), but not both,
dependi ng upon the docket on which the issuing judge directs that
order to be entered of record. If the district judge does not
designate the record on which the order is to be entered, the clerk
of court should enter the sunmary contenpt order on the docket of
the case then pending before the court in which the contunaci ous

conduct occurred and whet her that pending case is civil or crimnal
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wll determ ne which of FED. R App. P. 4(a) or FED. R ApPpP. P. 4(b)

is applicable.
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