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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Leopol do Narvaiz, Jr., in 1988 convicted in Texas state court
of capital nurder and sentenced to death, appeals the denial of
federal habeas relief, claimng two errors in sentencing: (1) the
voluntary intoxication jury instruction, pursuant to TeEX. PeENAL CODE
8§ 8.04(b), is unconstitutional, facially and as applied, because it
prohibits the jury from considering mtigating evidence of
vol untary intoxication unless the intoxication rises to the |evel

of tenporary insanity; and (2) Tex. CooE CRM Proc. ART. 37.071(f) is



unconstitutional as applied because it prevents the jury from
wei ghing the mtigating evidence of provocation by a victimother
than the first person naned in the indictnent. W AFFIRM and
VACATE the stay of execution.

| .

Narvai z was convicted by jury in 1988 of the offense of
capital nurder for stabbing and bl udgeoning to death Ernest Mann,
Jr., age 11, while also nurdering Ernest Mann's three ol der
sisters, Martha, Shannon, and Jennifer Mann, ages 15, 17, and 19,
respectively, in their hone in Bexar County, Texas. The horrific
evidence presented in the state crimnal trial is accurately
detailed in the opinion of the Texas Court of Crim nal Appeals on
direct appeal. See Narvaiz v. State, 840 S.W2d 415, 420-23 (Tex.
Crim App. 1992), cert. denied, 507 U S. 975 (1993).

Briefly restated, Narvai z had dated Shannon Mann for several
years until she broke off the relationship in February 1988. The
next nonth, Narvaiz approached Shannon Mann and her boyfriend
Ricky More, with a knife and a pipe, snmashed the w ndows of
Moore's truck, and stated to Shannon’s nother that “if he wasn’t
going to be able to have [ Shannon], nobody el se was going to”. |d.
at 420-21

In the early norning hours of 15 April 1988, the police
recei ved and recorded a “911” tel ephone call in which the caller,

| ater identified as Shannon Mann, stated: “M/ boyfriend just beat



us up. He's killed nmy little sister”. ld. at 421. When the
police arrived at the Mann residence, they found all four of the
Mann si bl i ngs stabbed to death. Ernest Mann, Jr., had been st abbed
63 tinmes. 1d. A Kknife containing Narvai z’ thunbprint was found in
the yard of the residence and the police soon arrested Narvai z at
a friend s house.

Two days after the arrest, Narvai z signed a witten confession
in which he admtted the killings, but asserted that he was under
the control of cocaine at the tinme and that Jennifer Mann first
stabbed himin the |l eg, after which he “just went crazy”. |d. at
422- 23.

The day foll ow ng conviction, the jury affirmatively answered
two Texas capital sentencing speci al issues as to: (1)
del i ber at eness and expectation of death; and (2) continuing threat
to society. As aresult, Narvaiz was sentenced by the trial court
to death by lethal injection

In 1992, the Texas Court of Crimnal Appeals affirned the
conviction and sentence; and, in 1993, the Suprene Court of the
United States denied certiorari. |d. The trial court schedul ed
execution for 23 April 1993.

Narvaiz, wth the assistance of the Texas Resource Center
filed in district court a notion for appointnent of counsel, a
nmotion for stay of execution, and an abbrevi at ed habeas petition.

That court stayed execution and appointed counsel. Narvaiz filed



hi s anended federal habeas petition in [ate 1993. The district
court, in early 1994, granted the State’s notion to dism ss the
petition, wthout prejudice, for failure to exhaust state renedies.
Narvaiz v. Collins, No. SA-93-CA-0311 (WD. Tex. Feb. 8, 1994).
The trial court schedul ed execution for 6 June 1994.

On 1 June 1994, Narvaiz filed a pro se state habeas
application, incorporating by reference the grounds for relief
raised in federal court. Follow ng appoi ntnent of counsel and a
new execution date of 12 Cctober 1994, Narvaiz' counsel filed an
anended application, but refused to present supporting evidence,
seeki ng i nstead the appoi ntnent of a private i nvestigator to assi st
in devel oping clainmed new y-di scovered grounds for relief. On 3
Cct ober 1994, the Texas Court of Crim nal Appeals denied Narvaiz’
state habeas claim Ex parte Narvaiz, No. 27,215-01, at 161 et
seq. (Tex. Cim App. Ct. 3, 1994).

Three days later, the sanme district court that had been
presented with Narvai z' first federal habeas application appointed
the same counsel who had represented Narvaiz in the previous

federal habeas proceeding, granted a stay of execution, and set a

deadline for filing a federal habeas petition. In January 1995
Narvaiz filed a “corrected” petition, listing 22 grounds for
relief. Two nonths later, the district court denied the State's

motion to dismss for failure to exhaust state renedies, stating

anong its reasons the need to prevent Narvai z frommani pul ati ng the



system through intentionally filing non-exhausted clains in
district court, thus postponing in perpetuity a determ nation on
the nerits by the district court and, as a result, execution of
sent ence.

In md-March 1997, the district court, after considering al
22 grounds for relief and review ng nore t han 6000 pages of record,
filed an 190- page opinion, denying habeas relief and lifting the
stay of execution. Narvaiz v. Johnson, Cvil No. SA-94-CA-839, at
12-13 (WD. Tex. Mar. 17, 1997). Narvaiz filed a notice of appeal,
whi ch was deened tinely filed. The state court set execution for
15 Oct ober 1997.

On 21 August 1997, our court issued an admnistrative
directive to the district court to determ ne whether Narvaiz was
entitled to a certificate of probable cause to appeal (CPC). That
court determned that only one of Narvaiz’' clains satisfied that
st andar d. However, it denied Narvaiz’ notion for stay of
execution, in part because “there is no reasonabl e |ikelihood that
the Fifth Grcuit will rule favorably to petitioner on [the claim
which was granted CPC]|”. W granted a stay of execution, denied
counsel’s notion to withdraw, and set an expedited briefing
schedul e.

1.
Narvaiz presents two issues. Both issues attack the

constitutionality of the jury instructions at the sentenci ng phase:



the first, contends that the jury charge was unconstitutional due
to an instruction that was included; the second, that an
i nstruction was excl uded.

The first contention is based on the voluntary intoxication
jury instruction given to the jury, pursuant to Tex. PenaL CoDE 8§
8.04(b), which included the followi ng: “Evidence of tenporary
i nsanity caused by intoxication should be considered in mtigation
of the penalty attached to the offense”. Narvai z contends that
this instruction was unconstitutional because it prohibited the
jury fromconsidering mtigating evidence of voluntary i ntoxication
that did not rise to the |l evel of such tenporary insanity.

The second contention is based on the trial court’s refusing
an instruction on provocation by a victim other than the first
named in the indictnent. This contention involves Tex CooE CRM
Proc. ART. 37.071, which provides that a provocation instruction
shall be submtted “only with regard to the conduct of the
defendant in nurdering the deceased individual first naned in the
i ndi ctment”. Nar vai z cont ends t hat this statute IS
unconstitutional as applied because it prevents the jury from
weighing the mtigating effect of the alleged provocation by
Jenni fer Mann, noted supra.

The first issue, concerning voluntary intoxication, was the
sol e i ssue found by the district court to satisfy the standards for

CPC. The second issue, concerning provocation, was not nentioned



as satisfying those standards. But, unlike the certificate of
appeal ability under the Antiterrorismand Effective Death Penalty
Act of 1996 (AEDPA), 28 U.S.C. 8§ 2253(c) (as anmended), a grant of
CPC on a single issue allows Narvaiz to raise other issues on
appeal. 28 U . S.C. § 2253 (prior to 1996 anendnent); see Sherman v.
Scott, 62 F.3d 136, 138-39 (5th Cr. 1995).
A
During the sentencing phase, the trial court, pursuant to TEX
PENAL CobE 8 8.04(b), directed the jury to consider evidence of
Narvai z’ voluntary intoxication as mtigating evidence only if it
determ ned that the intoxication anmunted to tenporary insanity.
That section provides: “Evidence of tenporary insanity caused by
i ntoxication may be introduced by the actor in mtigation of the
penalty attached to the offense for which he is being tried”. TEX
PENAL CopE § 8. 04(Db).
The sentencing charge contained, in pertinent part, the
fol | ow ng:
You are instructed that wunder our |aw
nei ther intoxication nor tenporary insanity of
m nd caused by intoxication shall constitute
any defense to the commssion of crine.
Evi dence of tenporary insanity caused by
i nt oxi cation shoul d be consi der ed in
mtigation of the penalty attached to the
of f ense.
By the term *“intoxication” as used
herein, is neant disturbance of nental or

physi cal capacity resul ting from the
i ntroduction of any substance into the body.



(Enmphasi s

But ,

(Enmphasi s

At trial,
nor did he raise it as anissue in his direct appeal.

hand, he did raise this issue in his state habeas proceedi ng.

By the term*®“insanity” as used herein, is
meant that as a result of intoxication the
defendant did not know that his conduct was
wWr ong.

Now if you find from the evidence that
t he defendant, Leopoldo Narvaiz, Jr., at the
time of the commssion of the offense for
which he is on trial, if you find from the
evi dence beyond a reasonabl e doubt that he did
commt such offense, was |[|aboring under
tenporary insanity as defined in this charge,
produced by voluntary intoxication, then you
may take such tenporary insanity into
consideration in mtigation of the penalty
whi ch you attach to the offense.

added.)
that charge al so stated:

You are further instructed that in
determ ni ng each of these [two] special issues
[as to deli berateness and continuing threat to
society] you may take into consideration al
of the evidence submtted to you in the ful
trial of the case, that 1is, all of the
evi dence submtted to you in the trial of the
first part of this case wherein you were
called wupon to determne the guilt or
i nnocence of the defendant, and all of the
evidence, if any, admtted before you in the
second part of the trial wherein you are
called upon to determ ne the special issues
hereby submtted to you. Evi dence to be
consi dered shall include but not be limted to
aspects of the defendant’s character and
background and the facts and circunstances of
t he of fense.

added.)

Narvai z did not object to the 8§ 804(b) instruction;

On t he ot her

I n



that regard, the state court did not apply a procedural bar and the
St ate does not urge that bar here. Accordingly, because the State
does not raise the issue of a procedural bar, we address the
nerits, as did the district court.! See Trest v. Cain, ___ US
., 118 S. . 478, 480 (1997) (“A court of appeals is not

‘required to raise the issue of procedural default sua sponte.”).

1 Moreover, the State does not contend that the district
court erred in its decision not to dismss for |ack of exhaustion
of state renedies. In denying the notion to dismss for |ack of

exhaustion, the district court held:

[ T]he dismssal of this federal habeas
corpus proceeding based on petitioner’s
i nclusi on of unexhausted clains in this, his
second, federal habeas corpus petition not
only sets a bad precedent but also does
not hi ng to precl ude petitioner from
effectively preventing the State of Texas from
ever carrying out petitioner’s sentence.
Unl ess and until this or sone other federal
court addresses the nerits of petitioner’s
claims for federal habeas relief, there is
absolutely nothing to prevent petitioner from
continuing to file requests for stays of
execution and for appointnent of counsel and
to then file a federal habeas petition
containing unexhausted clains for relief,
waiting for the court to dismss sane w thout
prejudi ce, and then start the process all over
agai n.

Order and Advisory, at 9-10 (filed Mar. 10, 1995).

O course, exhaustion is not a jurisdictional requirenent, but
rather a matter of comty. Rose v. Lundy, 455 U S. 509, 515
(1982). Therefore, the State may wai ve t he exhaustion i ssue by not
asserting it as a defense. MGCee v. Estelle, 722 F.2d 1206, 1211-
14 (5th Cr. 1984) (en banc). In the instant case, the State noved
to dismss for lack of exhaustion in the district court but does
not urge here that the district court erred in denying that notion.
Accordi ngly, we need not address the decision to deny that notion.

-9 -



And, although federal courts generally defer to state court
findings in habeas proceedings, the district court, “out of an
abundance of respect for petitioner’s constitutional rights” and as
a result of cursory analysis in the state court habeas deci sions,
declined to defer to those findings and conducted a de novo revi ew
of Narvaiz' grounds for relief. Narvaiz, Gvil No. SA-94-CA-839,
at 56-57 n.128.

“The proper standard for reviewwng a challenged jury
instruction in the capital sentencing context is ‘whether there is
a reasonable likelihood that the jury has applied the challenged
instruction in a way that prevents the consideration of
constitutionally rel evant evidence.’” Drinkard v. Johnson, 97 F. 3d
751, 757 (5th Gr. 1996) (quoting Boyde v. California, 494 U S.
370, 380 (1990)), cert. denied, ___ US __ , 117 S. C. 1114
(1997). “This ‘reasonable likelihood” standard does not require
the petitioner to prove that the jury ‘nore likely than not
interpreted the challenged instruction in an inpermssible way;
however, the petitioner nust denonstrate nore than ‘only a
possibility’ of an inperm ssible interpretation.” 1d. O course,
the chal l enged i nstructions nust be anal yzed within the context of
the overall jury charge. Cupp v. Naughten, 414 U S. 141, 146-47
(1973). “I'n evaluating the instructions, we do not engage in a
techni cal parsing of this | anguage of the instructions, but instead

approach the instructions in the sane way that the jury would —

- 10 -



with a ‘ conmonsense under standi ng of the instructions in the |ight

of all that has taken place at the trial.’ Johnson v. Texas, 509
U.S. 350, 368 (1993) (quoting Boyde, 494 U. S. at 381).

Narvai z concedes that his contentions concerning this issue
are directly in conflict wiwth Drinkard, 97 F.3d at 751, and Lauti
v. Johnson, 102 F.3d 166, 169 (5th Cr. 1996), cert. denied,
us _ , 117 S . 2525 (1997). The pertinent facts and
sent enci ng- phase charge in the instant case are essentially
identical to those in Drinkard and Lauti, in which our court held
that the 8 8.04(b) instruction did not deprive the defendant of his
constitutional rights. Both Drinkard and Lauti concl uded that the

general instruction, quoted above, to consider all of the
evidence” admtted at trial negates any inference that the §
8.04(b) instruction precluded consideration of evidence of non-
i nsane, voluntary intoxication. Drinkard, 97 F.3d at 764; Lauti,
102 F.3d at 169-70.

The State relies on Drinkard and Lauti, contending, inter
alia, that, even if the jury inferred that the § 8.04(b)
i nstruction prohi bited consi deri ng non-i nsane, vol unt ary
intoxication as a mtigating factor, the general instruction
provided it with an opportunity to consider any relevant mtigating
evidence; and that the 8 8.04(b) instruction is logically rel evant

only to the first special issue (deliberateness), not the second

(continuing threat to society), see Drinkard, 97 F. 3d at 761.

- 11 -



Narvai z seeks shelter, inter alia, under the dissent in Drinkard,
whi ch noted that a perm ssible general instruction does not cure
specific language in an instruction that is otherw se
unconstitutional. 97 F.3d at 774 (Emlio M Garza, J. dissenting)
(citing Francis v. Franklin, 471 U S. 307 (1985)). And, he
anal ogi zes to Eddings v. Cklahoma, 455 U S. 104 (1982), in which
the Court held that the sentencer in a capital nurder case cannot
be precluded, as a matter of |law, from considering mtigating
evi dence. Narvaiz distinguishes the Court’s holding in Johnson v.
Texas, 509 U S. 350 (1993), that the defendant’s youth was
inplicitly considered by the jury in the answers to the Texas
special instructions, on the basis that, in the instant case, the
jury was expressly instructed not to consider a mtigating factor.
Drinkard and Lauti control. It is nore than well-established
that, “[i]n this circuit, one panel may not overrul e the deci si on,
right or wong, of a prior panel in the absence of en banc
reconsi deration or superseding decision of the Supreme Court.”
Batts v. Tow Motor Forklift Co., 978 F.2d 1386, 1393 n.15 (5th Gr.
1992) (quoting Burlington NN R R v. Brotherhood of Mi ntenance of
Way Enpl oyees, 961 F.2d 86, 89 (5th Cr. 1992), cert. denied, 506
U S 1071 (1993)) (citations and internal quotations omtted).
Accordingly, this claimis foreclosed by circuit precedent.

B.



Narvai z maintains that Tex. Cooe CRM Proc. ArRT. 37.071(f) is
unconstitutional as applied, asserting that it prevents the jury
fromweighing the mtigating evidence of provocation by a victim
other than the first person naned in the indictnent. At the tine
of Narvaiz’ trial, Tex. CooE CRM Proc. ART. 37.071 provided in

rel evant part:

(b) On conclusion of the presentation of
the evidence, the court shall submt the
follow ng issues to the jury:

(1) whether the conduct of the defendant
that caused the death of the deceased was
commtted deliberately and wth the reasonabl e
expectations that the death of the deceased or
anot her woul d result;

(2) whether there is a probability that
the defendant would commt crimnal acts of
violence that would constitute a continuing
threat to society; and

(3) if raised by the evidence, whether
the conduct of the defendant in killing the
deceased was unreasonable in response to the
provocation, if any, by the deceased.

* * %

(f) If a defendant is convicted of an
of fense under section 19.03(a)(6), Penal Code,
the court shall submt the three issues under
Subsection (b) of this article only wth
regard to the conduct of the defendant in
mur dering the deceased individual first named
in the indictnment.

As noted, and pursuant to this provision, the district court
gave the following instruction at the sentencing phase, invoking
the first two special issues:

SPECI AL | SSUE NO.__|

- 18 -



Wwas the conduct of the defendant that
caused the death of the deceased comitted
del i berately and W th t he reasonabl e
expectation that the death of Ernest Mann,
Jr., would result?

SPECI AL | SSUE NO. 11

|s there a probability that the defendant
would commt crimnal acts of violence that
would constitute a continuing threat to
soci ety?

Narvai z’ witten confession, introduced at trial by the State,
i ncluded the follow ng: “[Jennifer Mann] got a knife and stabbed ne
in the leg. She tried to stab ne again and | tried to stop her
when she stabbed ny hand. Then | just lost it.... | just went
crazy.” As arguable support of this statenent, the trousers
Narvaiz was wearing at the tinme of the incident were cut in a
| ocation corresponding to a wound on his |eg.

Accordi ngly, Narvaiz requested that the trial court submt the
third special issue, concerning whet her the defendant’s conduct was
in response to provocation by the victim The court refused
followng the State’'s contention that, inter alia, the special
i ssue was i napplicable because it applied only with respect to the
victim first nanmed in the indictnent, Ernest Mann, Jr., and no
evi dence had been produced that he had provoked Narvai z.

The provocation instruction, as provided in Tex. CooE CRIM PReC.
ART. 37.071, is invoked only “if raised by the evidence”. Narvaiz

does not dispute the State’s contention that there is no evidence

of provocation by Ernest Mann, Jr. |Instead, Narvai z contends that

- 14 -



the evidence produced at trial, such as his witten confession
provi de sufficient evidence of provocation by Jennifer Mann, who i s
not first nanmed in the indictnent.

Narvaiz did not raise this issue on direct appeal. See
Narvaiz v. State, 840 S.W2d 415 (Tex. Crim App. 1992). However,
he did raise it in his state habeas proceedi ngs. As was the case
for the other issue in this appeal, the state court did not apply
a bar, and the State does not urge one here. For the reason stated
supra, we find no procedural bar. Trest, 118 S. C. at 480.

Narvai z contends that the trial court’s failure to provide the
provocation instruction constituted various constitutional
violations. Although these clains are sonewhat convol uted, they
can be grouped roughly as the following: (1) violation of the
Separation-of-Powers Clause of the Texas Constitution; (2)
vi ol ation of the Ei ghth and Fourteenth Amendnents, because the jury
was not allowed to consider constitutionally relevant mtigating
evidence and the jury’s verdict is inconplete; (3) violation of the
Ei ght h and Fourteenth Amendnents, because Narvai z did not have the
benefit of the narrowi ng schene created by the Texas |egislature;
and (4) violation of the Ex Post Facto C ause, because the trial
court failed to conply with a statute in effect at the tine he
commtted the crime. The State nmaintains that all but one of these
sub-issues were not presented to the district court. After

review ng Narvai z’ “corrected” petition before the district court,



we concl ude, although dubitante, that all of them were adequately
present ed.
1

As for the claimthat the refusal to give the third speci al
issue violated the Texas Constitution, and as stated in the
district court opinion, clainms that the trial court inproperly
applied state law do not constitute an independent basis for
federal habeas relief. Estelle v. M@iire, 502 U S 62, 67-68
(1991) (“We have stated nmany tines that °‘federal habeas corpus
relief does not lie for errors of state law ”) (quoting Lew s V.
Jeffers, 497 U. S. 764, 780 (1990)). Needless to say, a 28 U. S. C
8§ 2254 applicant nmust claimviolation of a federal constitutional
right. 1d.; West v. Johnson, 92 F.3d 1385, 1404 (5th Cr. 1996),
cert. denied, = US | 117 S. C. 1847 (1997).

2.

Next, Narvaiz contends that the refusal to submt the
provocation special issue violated his Eighth and Fourteenth
Amendnent rights because it denied the jury the opportunity to
consider relevant mtigating evidence that Jennifer Mann, who is
not first named in the indictnent, provoked him Narvaiz relies
upon First v. State, 846 S.W2d 836 (Tex. Crim App. 1992), which
held ArT. 37.071(f) unconstitutional as applied, because the court
failed to submt an instruction on provocation by a victim other

than the one first nanmed in the indictnent. The State points out

- 16 -



that the holding in First is distinguishable from the imedi ate
case because First is prem sed upon, inter alia, an instruction
that contained “an inclusive list of mtigating circunstances”
whi ch excl uded provocation by one of the victins. |d. at 841.

Narvai z asserts that, per First, the provocation special issue
is “the sole vehicle within the death-sentencing schene for the
jury’ s consideration of mtigating evidence of provocation by the
decedents”, and that he has “an automatic entitlenent under the
Ei ghth Arendnent” to have it presented to the jury.

But, as stated in Narvaiz’' brief, the construction of the
third special issue in First “is a matter of state law'. As such,
it does not constitute an independent basis for federal habeas
relief. Estelle, 502 U S at 67-68; West v. Johnson, 92 F.3d at
1404.

The State asserts also that Narvaiz’ claim concerning the
failure to submt the provocation issue is foreclosed by circuit
precedent. Vuong v. Scott, 62 F.3d 673, 676 (5th GCr.), cert.
denied, = US |, 116 S. C. 557 (1995). In Vuong, our court
denied relief on a claimessentially identical to Narvai z’ because
it would have constituted a retroactive application of a newrule
of constitutional lawin contravention of Teague v. Lane, 489 U. S.
288 (1989). Vuong, 62 F.3d at 676-82. Mbreover, our court held
that the first two special issues under ArRT. 37.071 allowed the

jury to consider evidence of provocation by a victimother than the

- 17 -



first naned in the indictnent. 1d. at 682. W find persuasive the
State’s contention that Vuong precludes this issue; but, out of an
abundance of ~caution, we address the nerits of Narvaiz’
contentions.

Qobvi ously, the Eighth and Fourteenth Arendnents do not require
that a defendant’s mtigating evidence be given effect in the
manner and extent the defendant wi shes. Wite v. Collins, 959 F. 2d
1319, 1322 (5th Cir.), cert. denied, 503 U S. 1001 (1992). All
that is required is that the jury be afforded one adequate vehicle
to consider the mtigating evidence. 1d. at 1322-23. The State
may “structure” the way a jury considers such evidence. Rogers v.
Scott, 70 F.3d 340, 343 (5th Cr. 1995) (citation omtted).

Under the two special issues presented at the sentencing
phase, the jury was afforded an opportunity to consider the
mtigating evidence that Jennifer Mann's alleged attack provoked
Nar vai z. For exanple, it could have decided that an attack, if
any, by Jennifer Mann had caused a vi ol ent response by Narvai z that
was not deliberate, thus affecting the finding under the first
special sentencing issue. Simlarly, the jury, when considering
t he second speci al sentencing i ssue, could have found t hat Narvai z’
murders of the four Mann children resulted because he was attacked
and stabbed by Jennifer Mann and not because he has a propensity
for violence that poses a continuing threat to society.

Accordingly, we agree with the district court that there was no

- 18 -



Ei ght h Amrendnent vi ol ati on because the two special issues provided
an adequate vehicle for the jury to consider the mtigating effects
of Narvai z' evidence of the clained provocation by Jennifer Mnn.

Narvai z contends also that these constitutional rights have
been violated because “the jury’s sentencing verdict to date
remai ns i nconpl ete” and, therefore, we nust reverse his sentence as
wel | as his capital nurder conviction. Although Narvaiz appears to
state this as a separate argunent, the analysis is essentially
i ndi stinguishable fromthat in the above unsuccessful contention.

3.

In a simlar vein, Narvaiz contends that his E ghth and
Fourteenth Amendnent rights were violated by the refusal to give
the provocation special issue because the jury was precluded from
determ ning whether Narvaiz belonged in the class of capital
murderers who were ineligible for the death penalty under the
statutory “narrow ng” schene created by the Texas |l egislature. He
asserts that the trial court violated his “constitutionally-
protected ‘liberty interest’ in the submssion of the third
statutory special issue” in violation of the Due Process O ause.

Narvai z bases this contention on Hicks v. Cklahoma, 447 U.S.
343, 346-47 (1980), which found a due process violation when a
state appellate court re-inposed the defendant’s original 40-year
sentence, even though the sentence was prem sed upon a state

statute that | ater had been decl ared unconstituti onal and, w thout



whi ch, the sentence would have been ten years. Aside from the
obvi ous factual differences between Hi cks and the i nstant case, see
Narvaiz v. State, Cvil No. SA-94-CA-839, at 109 (WD. Tex. WMar.
17, 1997), Narvaiz’ claimdoes not satisfy the H cks standard. A
defendant claimng a due process violation under H cks nust
establish: (1) the sentencing authority either (a) did not make the
sent enci ng deci sion or (b) | acked know edge of the avail abl e range
of sentencing discretion under state law, and (2) a “substanti al
possibility” of resulting prejudice to the defendant. Dupuy v.
Butler, 837 F.2d 699, 703 (5th Cr. 1988).

The jury was instructed on the range of sentencing under state
| aw and Narvai z’ sentence was properly based on its answers to the
two special issues. Narvaiz has failed to denonstrate a viol ation
under Hi cks.

4.

Finally, Narvaiz contends that the refusal to submt the
provocati on special issue violated the Ex Post Facto O ause of the
United States Constitution because it deprived him of a viable
defense available at the tine of the crine.

A violation of that clause occurs when a statute retroactively
affects a crimnal defendant by: (1) crimnalizing conduct that
was not crimnal at the tine of the conduct; (2) increasing the
puni shment for a crinme already committed; or (3) depriving a

def endant of a vi able defense available at the tine that the crine
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was commtted. Wlson v. Lensing, 943 F.2d 9, 10-11 (5th Grr.
1991). The well-settled state law prior to the comm ssion of
Narvai z’ crime was that the provocation special issue should be
presented only if there is evidence of provocation by the victim
first naned in the indictnent. Marquez v. Collins, 11 F.3d 1241,
1248 (5th Cr. 1994). As stated supra, the two special issues
permtted the jury to consider provocation, if any, by Jennifer
Mann. The Ex Post Facto Cl ause was not vi ol at ed.
L1l
For the foregoing reasons, we AFFIRM the denial of habeas

relief and VACATE our order staying execution.

AFFI RVED; STAY VACATED



