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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50308

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

RUDY VI LLARREAL TORRES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

January 7, 1999
Before WSDOM WENER, and DENNI'S, G rcuit Judges.

W SDOM Senior Crcuit Judge:
| . Introduction
Rudy Villarreal Torres pleaded guilty to possession with
intent to distribute heroin, in violation of 21 U S.C 8§ 841(a),
and carrying a firearmduring and in relation to a drug

trafficking offense, in violation of 18 U.S.C. 8§ 924(c).! A

! The statute reads, in pertinent part: “Woever, during and
inrelation to any crine of violence or drug trafficking crine
for which he may be prosecuted in a court of the United States,
uses or carries a firearm shall, in addition to the puni shnment
provi ded for such crime of violence or drug trafficking crinme, be
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chrone-pl ated . 38-cal i ber handgun and the heroin were found under
the driver's seat in Torres’s car. The district court sentenced
Torres to a 51-nonth termof inprisonnment on the drug count and a
60-nmonth term of inprisonnent on the firearmcount. The
sentences were to be served consecutively and were to be foll owed
by a three-year period of supervised release. Torres did not
file a direct appeal.

Torres filed a pro se notion under 28 U S.C. § 2255
challenging his 8§ 924(c)(1) firearmconviction. He asserted that
the conviction could no longer stand in the wake of the Suprene
Court’s interpretation of 8 924(c)(1) in Bailey v. United
States,? a case decided after his conviction.® In Bailey, the
Court held that the Governnment, to sustain a conviction under the

use” prong of 18 U.S.C. 8 924(c)(1), nust prove that a defendant

sentenced to inprisonnent for five years.”
2 516 U S. 137 (1995).

3 Like nobst other courts of appeal, we have held that Bail ey
retroactively applies to cases pending on collateral review See
United States v. Sorrells, 145 F. 3d 744, 748-49 (5th Gr. 1998).
“Although Bailey itself is a non-constitutional case involving
the statutory interpretation of § 924(c)(1), we have held that
petitioners asserting that a 8 924(c)(1) conviction is invalid in
light of Bailey can properly bring their clains in a § 2255
motion.” |d. at 749; United States v. CGobert, 139 F. 3d 436, 438-
39 (5th CGr. 1998) (“Even though Bailey itself is a statutory,
non-constitutional case, it does not necessarily follow that a
prisoner’s post-Bailey petition for collateral relief sounds in
statutory, non-constitutional law ”).
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actively enployed a firearmduring the predicate drug of fense.*
Torres’'s argunent, construed liberally,® is that Bailey
underm ned the factual basis for his guilty plea to the firearm
count, and thus rendered his conviction thereunder unsupportable.

In its response, the Governnent asserted that because Torres
coul d have raised his assertion that the factual basis did not
support his guilty plea to “carrying” a firearmon direct appeal,
his claimwas procedurally barred. Additionally, the Governnent
mai ntai ned that even if the court were to reach the nerits of
Torres’s claim the facts supported his conviction for carrying a
firearm

Wt hout addressing the question of procedural bar, the
magi strate judge recommended that Torres’s notion be denied on
the grounds that his reliance on Bailey was m splaced, and that
the facts supported his guilty plea. Relying on Torres’s guilty
pl ea and the adm ttance of the factual statenent offered at the
guilty plea hearing, the nmagistrate judge concluded that Torres
admtted to “carrying” a firearmas contenplated by 8 924(c)(1).
Over Torres’s objections, the district court adopted the
magi strate judge’s report and recomrendati on and deni ed 8§ 2255

relief. Torres tinely filed his notice of appeal. For the

4 Bailey, 516 U S. at 150.

> W construe liberally the clainms of pro se appellants.
Johnson v. Atkins, 999 F.2d 99, 100 (5th Cr. 1993).
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reasons that follow, we affirm
1. Background

On the norning of August 17, 1990, Bexar County, Texas,
deputy sheriffs were conducting surveillance outside a San
Ant oni o residence that was the subject of a search warrant.
During the course of their surveillance, the deputies observed
Torres walk fromthe residence to a car parked in the driveway.
He retrieved a brown paper bag fromthe trunk of the car and
returned to the residence. Two hours later, Torres and a fenale
conpani on exited the residence and approached two cars in the
driveway. The deputies bl ocked the driveway, surrounded Torres,
and advi sed himand his conpanion of the search warrant. After
the deputies issued Mranda warnings, Torres agreed to cooperate
and showed the deputies bags of heroin that were hidden in his
car under the driver’s seat and under the dashboard. He also
pointed to the handgun under the driver’s seat. He admtted
ownership of both the heroin and the handgun. The deputies’
search of the car and residence yielded $11,061 in currency and
approxi mately 200 grans of heroin. Torres told the deputies that
t he noney was generated by his heroin sales over the previous two
days.

I11. Standard of Review
We review the district court’s findings of fact in relation

to a notion filed under a 8 2255 for clear error, and we review



guestions of |aw de novo.*®
| V. Discussion

We first confront the procedural barrier to considering
Torres’s Bailey claim In the instant case, Torres did not file
a direct appeal. Consequently, we nust consider the governnent’s
procedural default argunment before proceeding to the nerits of
Torres’s appeal. In general, “[i]Jt is well settled that where a
def endant has procedurally defaulted a claimby failing to raise
it on direct review, the claimnay be raised in a § 2255 notion
only if the petitioner can first denonstrate either (1) cause and
prejudice, or (2) that he is ‘actually innocent’ of the crinme for
whi ch he was convicted.”” Wth specific regard to Bailey clains,
however, a defendant’s neans of overcom ng procedural default is
nore limted. Under our decision in United States v. Sorrells,?
a petitioner asserting a Bailey claimnust rely on the *actual
i nnocence” prong of the standard to overcone a procedural

default.® Because Torres did not raise his argunents at trial or

6 Gobert, 139 F.3d at 437.

" Sorrells, 145 F.3d at 749 (citing Bousley v. United
States, 118 S.Ct. 1604, 1611 (1998).

8 145 F.3d 744 (5th Gr. 1998).

°1d. at 749-50 (citing Bousley, 118 S.Ct. at 1611). In
Sorrells, we had occasion to exam ne the inpact of the Suprene
Court’ s Bousl ey decision on the standard for overcom ng
procedural default in the context of Bailey <clains. 1In
Sorrells, we noted that Bousley had altered a “relatively
straightforward” standard, as the Court had “clarified that a
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on direct appeal, we apply this standard of review to the instant
case. 10

In essence, then, Torres can only overcone his procedural
default if he establishes that he was “actually innocent” of his
§ 924(c)(1) conviction. This standard inposes a heavy burden
on a petitioner.' “To establish actual innocence, [the]
petitioner nust denonstrate that, ‘in light of all the evidence,
‘it is nore likely than not that no reasonable juror would have

convicted him’'”%¥ |ndeed, “‘actual innocence’ neans factua

petitioner seeking collateral review for a Bail ey claimnust
denonstrate ‘factual innocence’ if he failed to raise the issue
on direct appeal.” Id. at 750 (citing Bousley, 118 S. . at
1611) (enphasi s added).

10 The district court’s failure to consider the Governnent’s
argunment that Torres’s 8 2255 petition was barred by procedural
default and its denial of 8§ 2255 relief on an alternate ground
does not constitute reversible error. |ndeed, any such error by
the district court is harmess, and the court may find Torres’s
claimprocedurally barred as an independent ground supporting
affirmance. See Sorrells, 145 F.3d at 751 n.5 (“[Where the
standard of review on appeal would be identical because of the
petitioner’s procedural default, the record is fully established
: ., and neither party seeks a remand for a determ nation on
the abuse of the wit question, the district court’s error is
undoubt edly harml ess.”).

11 See id. at 750 (citation omtted); Murray v. Carrier, 477
U S 478, 496 (1986) (“[I]n an extraordi nary case, where a
constitutional violation has probably resulted in the conviction
of one who is actually innocent, a federal habeus court may grant
the wit even in the absence of a show ng of cause for the
procedural default.”).

12 See Sorrells, 145 F.3d at 750 (citation onmitted).

13 Bousley, 118 S.Ct. at 1611 (quoting Schlup v. Delo, 513
U S. 298, 327-28 (1995)).



i nnocence, not nere legal insufficiency.”'* Consequently, we
W ll reverse Torres’'s firearmconviction only if he can
denonstrate, based on all of the evidence, that “it is nore
likely than not that no reasonable juror would have convicted.”?
In the case at bar, Torres cannot denonstrate that he is
“actually innocent.”' Torres owned the car in which the firearm
was found. He admtted that he owned the heroin found in the
car. He admtted that he owned the firearm found under the
driver’s seat. Torres was arrested, not at his own hone, but at
the honme of his conpanion. Based on these facts, it is
reasonable that a juror could have inferred that Torres did, in
fact, “carry” the firearmduring and in relation to the drug-

trafficking offense.! |t cannot be said that “it is nore likely

¥ d.

%5 1d. W apply this “reasonable juror” standard even
t hough the petitioner’s conviction was obtained pursuant to a
guilty plea. In Bousley, the Suprene Court noted that, to
establish actual i1innocence, the petitioner, who was convicted as
aresult of a gquilty plea, “nust denonstrate that . . . it is
nmore likely than not that no reasonable juror would have
convicted him” |d.

' 1t is worth noting that Torres has not, at any point,
asserted that he is “actually innocent.” He did not assert
“actual i1innocence” on direct appeal, in his 8§ 2255 notion, in his
appellate brief, in his supplenental brief, or in his “Traverse”
brief.

7 The phrase, “carries a firearm” in 8 924(c)(1) is not
limted to the carrying of firearns on one’s person. Miscarello
v. United States, 118 S. Ct. 1911, 1913 (1998). Indeed, the
phrase “al so applies to a person who know ngly possesses and
conveys firearns in a vehicle” in relation to a drug offense.
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t han not that no reasonabl e juror would have convicted.”18
Accordingly, Torres fails to overcone his procedural default, and
we need not reach the nerits of his Bailey claim?®

Torres also raises an ineffective assi stance of counsel

8 Bousley, 118 S.Ct. at 1611.

9 1t may be argued that the Suprenme Court’s decision in
Bousl ey requires that we vacate the judgnment of the district
court and remand the case to it for the “actual innocence”
determ nation we have just made. Bousley is distinguishable,
however. In Bousley, the defendant pleaded guilty to “using” a
firearm After he entered his plea, he sought 8§ 2255 relief on
the basis that his guilty plea was not knowi ng and intelligent
because he was msinfornmed by the district court as to the nature
of the charged crine. Specifically, he argued that neither he,
nor counsel, nor the court correctly understood the essenti al
el ements of the crinme with which he was charged. The district
court dism ssed the defendant’s § 2255 notion, and he appeal ed.
Wil e this appeal was pending, the Suprenme Court issued its
opinion in Bailey, which interpreted the “use” prong of 18 U S.C
8§ 924(c). The main issue in Bousley was whether a defendant
could rely on Bailey in support of his claimthat his guilty plea
was constitutionally infirm See id. at 1607-10. The Court held
that “it would be inconsistent wwth the doctrinal underpinnings
of habeus review to preclude [the defendant] fromrelying on

Bail ey in support of his claimthat his guilty plea was
constitutionally invalid.” 1d. at 1610. Though the defendant
had procedurally defaulted, the Court maintained that his claim
could still be reviewed if he could establish that the
constitutional error in his plea colloquy had “probably resulted
in the conviction of one who is actually innocent.” 1d. at 1611
(quoting Murray, 477 U.S. at 496). The Court then remanded the
case to permt the defendant to attenpt to nake a show ng of
actual innocence. 1d. Here, in contrast to the defendant in
Bousl ey, Torres argues that Bailey, itself, renders his
conviction suspect. That is, were it not for Bailey, Torres
woul d have no gripe with the district court’s acceptance of his
guilty plea. In Bousley, on the other hand, the defendant did
not rest his claimthat his plea was not knowi ng and voluntary on
Bai | ey.



claim This claimis wthout nerit. “The benchmark for judgi ng
any claimof ineffectiveness nust be whether counsel’s conduct so
underm ned the proper functioning of the adversarial process that
the trial cannot be relied on as having produced a just
result.”? To prevail on such a claim a petitioner nust
denonstrate that (1) his counsel’s performance was deficient and
(2) that this deficient performance prejudiced his defense.? To
satisfy the first requirenent, the petitioner nust show “that
counsel nmade errors so serious that counsel was not functioning
as the ‘counsel’ guaranteed the [petitioner] by the Sixth
Anendnent.”? As to the second requirenent, the petitioner nust
denonstrate “that counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is
unreliable.”?

In the instant case, Torres has neither shown, nor does the
record indicate, that his counsel’s assistance was
constitutionally substandard. Torres therefore fails to satisfy
the first prong of the Strickland test, and we need not determ ne
whet her he has suffered prejudice.

V. Concl usi on

20 Strickland v. Washington, 466 U. S. 668, 686 (1984).
21 1d. at 687.

22 | d.

Z|d.



For the foregoing reasons, we find that the petitioner
failed to overcone his procedural default, and did not receive
i neffective assistance of counsel. The judgnent of the district

court 1s AFFI RVED
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DENNI'S, J., Crcuit Judge, concurring:

| specially and respectfully concur in the result of the
maj ority opinion upholding the dism ssal of Torres’ application
for a wit of habeas corpus. Torres has failed to allege facts
which, if proven, denonstrate that a constitutional violation
occurred in connection with his guilty plea, or that he is
probably innocent of “carrying” a firearm Torres’ case

therefore is not one which, under Bousley v. United States, 118

S.Ct. 1604 (1998), a habeas petitioner, despite his failure to
chal l enge his guilty plea on direct appeal, may have renmanded to
the district court for a determ nation of whether a
constitutional error in his plea colloquy probably resulted in
the conviction of one who is actually innocent.

In Bousley v. United States, 118 S.Ct. 1604 (1998), the

Suprene Court held that a habeas petitioner who did not chall enge
his guilty plea on direct appeal, but who alleged that, when he
pl eaded guilty in 1990 to “using” a firearmin violation of 18
US C 8 924(c)(1), he was advised by the trial judge, by his own

| awyer, and by the prosecutor that nere possession of a firearm

woul d support a conviction of “use” of a firearmunder 8§

924(c) (1), was entitled to an opportunity on remand to the
district court to establish that the constitutional error in his
pl ea col l oquy “‘has probably resulted in the conviction of one

who is actually innocent.’” 1d. at 1611, quoting Mirray V.
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Carrier, 477 U S. 478, 496 (1986). Bousley apparently alleged or
pointed to facts which, if proven, denonstrated that he was
actually innocent of “using” a firearm and that he was induced
to enter an unintelligent and therefore constitutionally invalid

plea to the offense by the | egal advice he received, which was

critically incorrect in light of the holding in Bailey v. United
States, 516 U. S. 137, 144 (1995), that 8§ 924(c)(1)’s “use” prong
requi res the governnent to show “active enploynent of the
firearm”

Bousley is apparently the first case in which the Suprene
Court has recogni zed the possibility of applying the actual -
i nnocence exception in a case in which a defendant has asked a
habeas court to adjudicate a successive or procedurally defaulted
constitutional claimafter his guilty plea conviction. See
Bousley, 118 S.Ct. at 1615 (Scalia, J., dissenting)(“ln every one
of our cases that has considered the possibility of applying this
so-cal |l ed actual -i nnocence exception, a defendant had asked a
habeas court to adjudicate a successive or procedurally defaulted
constitutional claimafter his conviction by a jury. [citing
authorities].”)

In doing so, the court adopted the standard of proof

governing a district court’s actual -i nnocence inquiry fornul ated
by its opinions commenting on the subject in jury conviction

cases. |d. at 1611. (“Petitioner’s claimmy still be reviewed in
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this collateral proceeding if he can establish that the
constitutional error in his plea colloquy ‘has probably resulted
in the conviction of one who is actually innocent.’” Mirray v.
Carrier, 477 U S., at 496 []. To establish actual innocence,

petitioner nust denonstrate that, inlight of all the
evidence,:”’ ‘it is nore likely than not that no reasonable juror
woul d have convicted him’ Schlup v. Delo, 513 U S. 298, 327-328
[] (quoting Friendly, Is Innocence Irrelevant? Collateral Attack
on Crimnal Judgnents, 38 U Chi. L. Rev. 142, 160 (1970)).")
The Bousley court, however, did not articul ate cl ear
guidelines as to the pleadings or prelimnary show ng necessary
to trigger an actual -innocence inquiry in a guilty plea
conviction case. But it appears that the pleading requirenents
are anal ogous to those that nay be gleaned fromthe court’s
di scussi on of the actual -i nnocence exception in jury conviction
cases--to state a substantial actual -innocence claim the habeas
petitioner nust allege or point to facts which, if proven, would
denonstrate that a constitutional violation probably resulted in
the conviction of a person who is actually innocent. The general
rule announced in Carrier is that “in an extraordi nary case,
where a constitutional violation has probably resulted in the
conviction of one who is actually innocent, a federal habeas

court may grant the wit even in the absence of a show ng of

cause for the procedural default.” 477 U S. at 496; see also
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Kuhl mann, 477 U. S. at 452 (expressing the sanme principle and

underlying reasons) and Smith v. Murray, 477 U S. 527, 537

(1986). This rule rests in part on the fact that habeas corpus
petitions that advance a substantial claimof actual innocence

are extrenely rare. Schlup v. Delo, 513 U. S. at 321. Thus the

cl ai mof actual innocence nust be one that is “extrenely rare”
and “substantial.” The Kuhlmann plurality concluded that “the
‘“ends of justice’ require federal courts to entertain [actual

i nnocence] petitions only where the prisoner supplenents his
constitutional claimwth a col orable showi ng of factual

i nnocence.” 477 U.S. at 454; and that the petitioner would be
required to establish by a “‘fair probability’” that “‘the trier
of the facts would have entertai ned a reasonabl e doubt of his
guilt.”” 1d. “To be credible, such a claimrequires petitioner
to support his allegations of constitutional error with new
reliable evidence--whether it be excul patory scientific evidence,
trustworthy eyew tness accounts, or critical physical evidence--

that was not presented at trial.” Schlup v. Delo, 513 U S. at

324.

I n Bousley the Suprene Court indicated that the habeas
petitioner who would state a claimof actual -i nnocence of a
guilty plea conviction nust plead or point to facts which, if
proven, show that his guilty plea was constitutionally invalid
and that he is probably innocent of that crine. The Bousley
court clearly suggested that, before a defendant nay ask a habeas
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court to apply the actual -i nnocence exception in adjudicating his
successive or procedurally defaulted constitutional claimafter
his guilty plea conviction, the defendant nust first allege facts
and/or point to facts referred to in the record which, if proven,
show that his guilty plea was not constitutionally valid. See
Bousley, 118 S.Ct. at 1609, in pertinent part, stating:

“[T]hat...prior to pleading guilty, he was provided

wth a copy of his indictnment, which charged himwth

“using” a firearm. . ., standing alone, give[s] rise

to a presunption that the defendant was infornmed of the

nature of the charge against him Henderson v. Morgan,

426 US 637, 647, 96 S. . 2253, 2258-2259, [](1976);

id., at 650, 96 S.Ct., at 2260 (Wiite, J., concurring).

Petitioner nonetheless maintains that his guilty plea

was unintelligent because the District Court

subsequently misinfornmed himas to the elenments of a §

924(c) (1) offense. |In other words, petitioner contends

that the record reveals that neither he, nor his

counsel, nor the court correctly understood the

essential elements of the crine with which he was

charged. Were this contention proven, petitioner’s

pl ea would be, contrary to the view expressed by the

Court of Appeals, constitutionally invalid. (Enphasis

added) .
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Bousley also inplies that the petitioner nust allege or point to
facts which, if proven, denonstrate that he is probably not
cul pable of the crinme to which he pleaded guilty. See Bousl ey,
118 S.Ct. at 1612. Although the Bousley majority did not
expressly so state, Bousley evidently had alleged or pointed to
facts in the record which if proven, denonstrated his probable
actual innocence of “using” a firearmwhich he, in fact, nerely
possessed. Justice Stevens, concurring in part and dissenting in
part, stated that “in 1990 when petitioner was advised by the
trial judge, by his own |awer, and by the prosecutor that nere
possession of a firearmwould support a conviction under §
924(c), he received critically incorrect legal advice.” 1d. at
1613. The majority opinion does not take issue with Justice
Stevens’ statenent and the tenor of the dissenting opinion tends
to confirmhis reading of the record. |d. at 1611-12, 1614-17.
In the present case, Torres has not alleged or pointed to
facts in the record which, if proven, would show that his guilty
pl ea was constitutionally invalid or that he probably was
actually innocent of “carrying” a firearmin violation of §
924(c). Consequently, | concur in upholding the District Court’s
di sm ssal of Torres’ habeas petition for this reason al one.
However, | do not think it is appropriate for this appellate
court to comment upon what the petitioner could or could not

prove on the nerits of a hypothetical actual innocence inquiry.
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When a petitioner alleges or refers to facts which, if proven,
support a substantial claimof probable actual innocence, it is
not within this court’s province to nake the determ nation on the
merits of whether it is nore likely than not that no reasonabl e
juror would have found petitioner guilty beyond a reasonabl e
doubt. According to Bousley it is appropriate to remand such a
case to the district court to permt the petitioner to attenpt to
make a showi ng of actual innocence. |[d. at 1611. “If on renmand,
the petitioner can nmake that showing, he will then be entitled to
have his defaulted claimof an unintelligent plea considered on
its nerits.” 1d. at 1612.

The Suprenme Court’s prior opinions discussing the actual -
i nnocence exception also indicate that even in a case that has
been fully tried and the defendant has been convicted by a jury,
the appellate court should not make the actual -i nnocence or
constitutional violation determ nation on the nerits itself, but
shoul d remand the case to the trial court for that purpose. The
habeas court nust nmake its determ nation concerning the

petitioner’s innocence, as Judge Friendly descri bed, in the
light of all the evidence, including that alleged to have been
illegally admtted (but with due regard to any unreliability of
it) and evidence tenably clainmed to have been wongly excluded or

to have becone available only after the trial.’” Schlup v. Delo,

513 U. S. at 328, quoting Friendly, Is Innocence Irrel evant?
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Coll ateral Attack on Crim nal Judgnents, 38 U Chi.L.Rev 142, 160
(1970). Such a determnation usually will call for the taking of
addi tional evidence fromthe petitioner and the governnent and
require the District Court to assess the probative force of the
new y presented evidence, and how the timng of the subm ssion
and the likely credibility of the affiants bear on the probabl e

reliability of the evidence. Schlup v. Delo, 513 U S. at 331-32.

On the other hand, if the petitioner, as in the present case, has
failed to state a substantial claimof actual innocence that a
federal court is required to entertain, the systemc interests in
finality, comty, and conservation of judicial resources requires
that the district court’s dism ssal of the habeas petition be
affirnmed solely for that reason

Q her than ny disagreenent with the majority’ s apparent
decision to deal with the nerits of the actual innocence issue
rather than dism ss the petition for a failure to state a

substantial claimthereof, | concur in the majority opinion.
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