UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50288

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

AVELARDO CANDELARI O CAJERO,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas

February 6, 1998

Before POLITZ, Chief Judge, H Gd NBOTHAM and DeMOSS, GCrcuit

Judges.

DeEMOSS, Circuit Judge:

Def endant Avel ardo Candel ari o- Caj ero was sentenced in a single
sentencing proceeding on nultiple counts of conviction for the
of fense of transportingillegal aliens. The district court applied
consecutive sentences in apparent disregard of the United States
Sent enci ng Gui del i nes, which prescri be a general rul e of concurrent

sentences in such a case. W vacate and remand with i nstructi ons.



| .

On Novenber 4, 1996, Defendant Avelardo Candel ario-Cajero
pl eaded guilty to one count of vi ol ating 8 U S C
8§ 1324(a)(1)(A)(i1). The offense involved the unl awmful transporta-
tion of six aliens. Defendant was rel eased on bond. Then, prior
to his sentencing for the aforenentioned offense, Defendant was
caught unlawfully transporting seven nore aliens. Defendant was
charged wth two nore  counts of vi ol ati ng 8 U S C
§ 1324(a)(1)(A)(ii), and he once again pleaded guilty.

The district court granted Defendant’s notion to consolidate
the three separate convictions for the purposes of sentencing. On
March 28, 1997, the district court sentenced Defendant to ei ghteen
mont hs of inprisonment on the original count and concurrent ten-

nonth terns of inprisonnent on each of the subsequent counts.!?

1 The district court cal cul ated Defendant’s sentence as
foll ows:

Nov. 1996 Jan. 1997
conviction conviction

Base offense level (8 2L1.1(a)(2)) 9 9

6-24 aliens involved (8 2L1.1(b)(2)(A)) +2 +2
C(bstruction of justice (8§ 3ClL.1) +2 --
Acceptance of responsibility (8 3E1l.1) - - -2
Total offense |evel 13 9

Crimnal history category I I

Sent enci ng range 12-18 4-10
nmont hs nmont hs

The sentences al so include terns of supervised rel ease and speci al
assessnents. The rel evant Sentenci ng Cui del i nes have been anended
since Defendant’s sentencing. See U S.S.G anendnents 543 (May 1,
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Over Defendant’s objection, the concurrent ten-nonth sentences were

i nposed consecutively to the eighteen-nonth sentence.

1.

Defendant tinely appeals and contends that the Sentencing
GQuidelines require that all three sentences run concurrently. This
Court reviews an all eged m sapplication of the Guidelines de novo.

See, e.g., United States v. Kay, 83 F. 3d 98, 101 (5th Cr.), cert.
denied, 117 S. C. 247 (1996).

When there are “nmultiple counts of conviction . . . contained
indifferent indictnments or informations for which sentences are to
be inposed at the sane tinme or in a consolidated proceeding,”
US S G 8§ 5GL.2 governs the issue of how the separate sentences
are to be inposed. U S.S.G 8 5GlL.2 comentary.

The Cui del i ne provides:

§ 5QGlL. 2. SENTENCING ON MJULTIPLE COUNTS OF
CONVI CTI ON

(a) The sentence to be inposed on a count for
which the statute nandates a consecutive sentence
shal | be determ ned and i nposed i ndependently.

(b) Except as otherwise required by |aw (see
8§ b5GL.1(a), (b)), the sentence inposed on each
other count shall be the total punishnent as
determned in accordance with Part D of Chapter
Three, and Part C of this Chapter.

(c) If the sentence inposed on the count
carrying the highest statutory maxi mumis adequate
to achieve the total punishnent, then the sentences
on all counts shall run concurrently, except to the
extent otherw se required by | aw.

1997) and 561 (Novenber 1, 1997).
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(d) If the sentence inposed on the count

carrying the highest statutory maxi numis | ess than

the total punishnment, then the sentence inposed on

one or nore of the other counts shall run

consecutively, but only to the extent necessary to

produce a conbined sentence equal to the total

puni shnment. 1In all other respects sentences on al

counts shall run concurrently, except to the extent

ot herwi se required by | aw.
In the present case, the underlying crimnal statute, 8 U S C
8§ 1324, does not require consecutive sentences, so subsection (a)
of the Guideline is inapplicable. Subsection (b) incorporates the
grouping rules of U S S. G 88§ 3D1.1-.5. Under those grouping
rules, regardl ess of whether the Defendant’s offenses are treated
as multiple counts, see U S. S.G § 3D1.1, or a group of closely
related counts, see U.S.S. G 8§ 3D1.2, the sentence suggested by the
Cui del i nes does not stretch beyond the maxi numstatutory sentence,
which is five years under the applicable version of 8 U S C
§ 1324.2 Thus, under subsection (c), the Quidelines require that
t he sentences run concurrently.

Based on the rule of U S.S.G 8§ 5Gl.2(c), Defendant objected
to the district court’s inposition of consecutive sentences. This
obj ecti on was overrul ed, but the |l egal justification for the ruling
was not made clear. The district court responded to Defendant’s
objection at the sentencing hearing as foll ows:

[We' re going to run consecutive, you know, because

he -- within the space of a few nonths he pled
guilty on two different illegal transportations so
-- an he’s lucky I’"’mnot doing -- going to do the

2 The statute has been anended to provide, in cases of profit-
notivated viol ations, a ten-year nmaxi numsentence and a three-year
m ni mum sentence for first- and second-tine offenders. See 8
US C 8 1324. The new provisions do not apply to Defendant.
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-- or frankly, | think it would justify an upward
departure sonmewhere close to the maxi num statutory
range, but |I’m not going to do that. But | am
going to run them consecuti ve.
If the district court believed that consecutive sentences were
required by the GQuidelines, it was plainly m staken. But if the
court intended to depart from the GCGuidelines because of speci al
circunst ances, that intention was expressed very anbi guously. The
parties draw di fferent conclusions fromthis scenario.

Def endant argues that the Guidelines were sinply applied in
error. He relies entirely on his interpretation of the court’s
ruling, which is that the court explicitly stated an i ntention not
to depart fromthe Quidelines. Reasoning fromthe prem se that the
court determ ned that a departure was not warranted, the Defendant
concludes that the court’s failure to i npose concurrent sentences
was an erroneous application of U S. S.G § 5GL. 2.

The governnent takes a different approach in its attenpt to
sal vage the sentence, asserting that the district court’s decision
to depart fromthe Quidelines should be inplied fromits action
| ndeed, the argunent for departure is a strong one. If the
Cui del i nes are applied as suggested by the Defendant, there wll be
no additional sanction for his second of fense, which was comm tted
after Defendant was convicted on the first offense and awaiting
sent enci ng.

The governnent thus argues that 8 5GL.2 may be disregarded
when a departure fromthe grouping rule is warranted. |In such a
case, the district court has authority under 18 U . S.C. § 3584(a) to
deci de whether to inpose concurrent or consecutive sentences for
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multiple terns of inprisonnent. See, e.g., United States v.
Martinez, 950 F.2d 222, 226 (5th Cr. 1991), cert. denied, 504 U S.
926 (1992). The unique factor in this case -- the |l ack of sanction
for repeated crimnal conduct after a conviction -- arguably
warrants departure.? The applicability of 8§ 5GlL.2 to a
consol i dated sentencing hearing could not have been intended to
have this counterintuitive effect. Therefore the scenario may be
considered to fall outside the “heartland” contenplated by the
Sentenci ng Conm ssion, nmaking it a candidate for departure. See
Koon v. United States, 518 U.S. 81, _ , 116 S. C. 2035, 2045
(1996) .

The question remains, however, whether a reviewng court
should ever inply a departure. It is well-established that
district courts nust explain their reasons for departing fromthe
Guidelines. See, e.g., United States v. Lanbert, 984 F. 2d 658, 663
(5th Gr. 1993) (en banc). It follows that when the district court
decides to depart fromthe Guidelines, it nust state that it is in
fact departing.

The governnent nmay be correct that the district court intended
to depart upward when it applied consecutive sentences. Be that as

it may, this Court nust insist on a plain statenent of departure

3 The governnent also attributes to the district court the
followng reasons for departure: Defendant’s profit from his
crimnal acts (which would nerit an enhanced sentence under the
newly revised 8 U.S.C. 8§ 1324); nunerous epi sodes and a hi gh nunber
of aliens transported; and the recent anendnent to U S.S. G § 2L1.1
whi ch raises the base offense level from9 to 12 and raises the
adj ustnent for transportation of 6 to 24 aliens froma two-Ievel
increase to a three-level increase.
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and supporting reasons, especially in light of the anbiguity that
may ot herwi se arise in appeals just like this one. Assum ng for
the sake of argunent that the governnent has correctly discerned
the intention of the district court, the burden of providing a nore

definite statenent on remand will be slight.

L1l

Because the district court either m sapplied the Guidelines or
failed to explain that Defendant’s sentence was based on an upward
departure fromthe QGuidelines, we VACATE Defendant’s sentence and
REMAND this case for resentencing. If an upward departure is
contenplated by the district court on remand, the court nust
provi de reasonable notice specifying the grounds for departure.
See FED. R CGR'M P. 32; United States v. Burns, 501 U S. 129, 138-39
(1991). Should departure ultimately factor into Defendant’s
sentence on remand, the district court is instructed to nmake a
record of such determ nation and the reasons for it.

VACATED and REMANDED W TH | NSTRUCTI ONS



