UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 97-50215

H E BUTT GROCERY COMPANY,

Plaintiff - Appellant,

ver sus

NATI ONAL  UNION  FI RE | NSURANCE COWPANY COF
Pl TTSBURGH, PA,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
For the Western District of Texas

August 26, 1998

Before WENER, EMLIO M GARZA, and BENAVIDES, G rcuit Judges.
EMLIOM GARZA, Crcuit Judge:

HE Butt Gocery Conpany (“HEB’) brought suit against
Nati onal Union Fire I nsurance Conpany (“National Union”) seeking a
declaratory judgnent to determne its rights and responsibilities
under a conprehensive general liability insurance policy that
National Union issued to HEB. The district court granted sunmary
judgnent in favor of National Union. W affirm

I

Thi s i nsurance coverage di spute arises froman HEB enpl oyee’s



sexual abuse of two children in an HEB grocery store. Wile both
children have been conpensated for the sexual assaults, this
di spute concerns how the loss wll be allocated between HEB and
Nati onal Union. Under the terns of its insurance policy, HEB is
its own primary insurer))it nust pay a self-insured retention
(“SIR") limt of $1,000,000 per “occurrence” as that term is
defined in the policy. National Union is then responsible for the
paynment of damages after HEB has satisfied its SIRIimt for each
occurrence. The question for this Court is how many “occurrences”
arise fromthe two sexual assaults.

The relevant facts for this appeal are not disputed. In 1994,
an HEB enployee sexually assaulted two different children on
different days in the restroom of an HEB store. The two sexua
assaults took place approximately one week apart and involved the
sane enpl oyee and the sane store. The famly of each child filed
clains against HEB in unrelated suits in Texas state court. Each
suit alleged that HEB was negligent in several respects, including
failing to provide adequate security, failing to warn, failing to
adequately supervise its enployees, and in hiring and retaining
enpl oyees when it knew or shoul d have known that its enpl oyees were
unable to provide a safe environnent in its store. The |awsuits
al so all eged that HEB knew t hat the sane enpl oyee had conmtted an
act of “untoward sexual conduct” in the past with a different child
at another store and that the sole corrective action taken was to
transfer the enployee to another store location. HEB eventually
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settled each lawsuit for $1,000,000, the amount of its SIRIimt
per occurrence under the insurance policy.

HEB t hen brought suit against National Union in state court
seeking a declaratory judgnent that its paynent of $1,000,000 to
settle the first lawsuit satisfied its SIR obligation for both
suits because they arose from the sanme “occurrence”))i.e., its
negligence in overseeing its pedophilic enployee. National Union
renmoved the case to federal court on diversity grounds and sought
summary judgnent, arguing that the two separate i nstances of sexual
abuse constituted two occurrences under the policy. The district
court agreed and granted summary judgnent in favor of Nationa
Uni on. HEB now appeal s the grant of sunmary judgnent.

I

We review the district court’s grant of sunmary judgnent de
novo, taking the facts in the |light nost favorable to the non-
movi ng party. See New York Life Ins. Co. v. Travelers Ins. Co., 92
F.3d 336, 338 (5th Gr. 1996). W wll affirma sunmary judgnment
ruling if we are “convinced, after an independent review of the
record that there is no genuine i ssue of material fact and that the

moving party is entitled to a judgnent as a matter of | aw. Yeager
v. Cty of McGegor, 980 F.2d 337, 339 (5th GCr. 1993); see also
FED. R QGv. P. 56(c). Here, both parties agreed bel ow that the
only question to be deci ded was whet her two unrel ated nol estati ons

of different children on two separate dates were one or two
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“occurrences” under the terns of the policy.!?

Because this case <cones before us through diversity
jurisdiction, we apply Texas law. See Erie R R Co. v. Tonpkins,
304 U.S. 64, 78-79, 58 S. C. 817, 822, 82 L.Ed. 518 (1938). A
contract of insurance is generally subject to the sane rules of
construction as other contracts. See National Union Fire Ins. Co.
v. Hudson Energy Co., 811 S.W2d 552, 554 (Tex. 1991). The court’s
primary concern is to give effect to the witten expression of the
parties’ intent. See Forbau v. Aetna Life Ins. Co., 876 S.W2d
132, 133 (Tex. 1994). |If the witten contract is worded so that it
can be given a definite or certain legal neaning, it is not
anbi guous and will be enforced as witten. See National Union Fire
Ins. Co. v. CBI Indus., Inc. 907 S.W2d 517, 520 (Tex. 1995).

If the court is uncertain as to which of two or nore neani ngs

was i ntended, a provision is anbiguous. See Butler & Binion v.

. On appeal , National Union raises a question of fact as to
whet her the sexual abuse was “expected” by HEB. |f the injury was
“expected” fromthe standpoint of the insured (i.e., HEB), thereis
no “occurrence” under the terns of the insurance policy. See

Di ocese of Wnona v. Interstate Fire & Cas. Co., 89 F.3d 1386

1395-96 (8th G r. 1996) (holding that sexual abuse was expected by
Di ocese, and thus, no occurrence under identical policy | anguage).
Nat i onal Uni on, however, failed to raise this issue in the district
court below, and we wll not address it. See Yeager v. Cty of
McG egor, 980 F.2d 337, 339 (5th Gr. 1993) (“W may affirm a
summary judgnent on a ground not utilized by the district court if
it was raised bel ow and has proper support in the record.”); see
al so Cul I en/ Frost Bank v. Commonweal th LI oyd’s Ins. Co., 852 S. W 2d
252 (Tex. App. 1993, wit denied) (rejecting insurer’s claimthat
damages were “expected” by insured because claimwas not raised in
the trial court on insurer’s notion for summary judgnent).
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Hartford Lloyd’ s Ins. Co., 957 S.W2d 566, 570 (Tex. App. 1995,

wit denied). An anbiguity in a contract is either “patent” or
“latent.” See CBlI Indus., Inc. 907 S.W2d at 520. “A patent
anbiguity is evident on the face of the contract. A | atent

anbiguity arises when a contract which is unanbi guous on its face
is applied to the subject matter with which it deals and an
anbiguity appears by reason of sone collateral matter.” | d.
(citation omtted). Only after a court has determ ned a contract
is anmbi guous can it consider the parties’ interpretations. See
id. at 520. When a contract is not anbiguous, the court wll
construe the contract as a matter of law. See Coker v. Coker, 650
S.W2d 391, 393-94 (Tex. 1983).
1]

The outcone of this case depends on the neaning of
“occurrence” under the policy. HEB argues that “occurrence” is
anbi guous and that its interpretation is a reasonabl e construction
of the term \Wether a provisionis anbiguous is a question of |aw
for the court to decide. See CBI Indus., Inc. 907 S.W2d at 520.
HEB does not specify whether it believes that the definition of
“occurrence” is “patently” or “latently” anbi guous; consequently,
we Wil consider each proposition in turn.

The policy defines “occurrence” as foll ows:

‘“Cccurrence’ nmeans an event, including continuous or

repeated exposure to conditions, which result[s] in

Personal Injury or Property Damage during the policy
period, neither expected nor i ntended fromthe standpoi nt
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of the Insured. Al Personal Injury or Property Damage

arising out of the continuous or repeated exposure to

substantially the sane general conditions shall be

consi dered as arising out of one occurrence.
This definition of “occurrence” is virtually identical to the
definition <contained in standard-form comerci al liability
policies. See Anerican Physicians Ins. Exch. v. Garcia, 876 S. W 2d
842, 854 n.21 (Tex. 1994). Texas courts have routinely applied the
termw thout concluding that it is patently anbi guous. See, e.g.,
Foust v. Ranger Ins. Co., No. 04-97-00714-CV, 1998 W. 82793, *3-4
(Tex. App. Feb. 27, 1998, n.w. h.); Transport Ins. Co. v. Lee Way
Motor Freight, Inc., 487 F. Supp. 1325, 1327 (N. D. Tex. 1980)
(applying Texas law). Not surprisingly, HEB cannot cite a single
Texas case that has found a patent anbiguity in the definition of
“occurrence.” W conclude that the definition of “occurrence” in
the policy is not anbiguous on its face. See Foust, 1998 W. 82793,
at *5 (concluding that wvirtually identical definition of
“occurrence” was “clearly define[d]” and not anbi guous).

Al t hough no Texas court has interpreted “occurrence” in the
context of a pedophilic enployee and the sexual abuse of two
different children, we nust nmake an Erie guess as to how t he Texas
Suprene Court would decide the issue. See Farm Credit Bank v.
Quidry, 110 F.3d 1147, 1149 (5th Cr. 1997) (when state law is
silent, court nust nmake "Erie guess" as to how state suprene court

would rule). A latent anbiguity does not arise sinply because the



parties advance conflicting interpretations of the ternt an
anbiguity exists only when the termcannot be given a definite and
certain | egal neaning and nore than one reasonable interpretation
exists. See Colunbia Gas Transm ssion Corp. v. New U m Gas, Ltd.,
940 S.W2d 587, 589 (Tex. 1996). Thus, we nust deci de whether
Texas | aw prescribes a definite | egal neaning to “occurrence” under
the circunstances in this case.

Texas courts agree that the proper focus in interpreting
“occurrence” is on the events that cause the injuries and give rise
totheinsured s liability, rather than on the nunber of injurious
effects. See, e.g., Maurice Pincoffs Co. v. St. Paul Fire & Marine
Ins. Co., 447 F.2d 204, 206 (5th Cr. 1971) (applying Texas | aw and
hol ding that the events giving rise to liability constitute the
“occurrence”); Goose Creek Consol. 1.S.D. v. Continental Cas. Co.,
658 S.W2d 338, 339 (Tex. App. 1983, no wit) (explaining that a
majority of courts apply a “cause” analysis to determ ne whether a
set of facts involve only one or several occurrences); Lee Wy
Mot or Freight, 487 F. Supp. at 1330 (explaining that “[t] he great
maj ority of courts have adopted a ‘ cause’ anal ysis”). The question
under Texas |aw beconmes whether HEB s negligent enploynent
relationshipwth its pedophilic enployee, rather than the two acts

of sexual abuse, “caused” the injuries to the two children and gave



rise to HEB's liability.?

HEB' s ar gunent ))t hat we can i gnore the i nmedi at e cause of each
childs injuries and look only to the wunderlying negligent
supervision))is simlar to one rejected by the Texas courts in
Burlington Insurance Co. v. Mexican Anerican Unity Council, Inc.,
905 S.wW2d 359, 362 (Tex. App. 1995, no wit). In Burlington, a
resident of a youth hone sued the youth hone, alleging that it
negligently all owed her to | eave its prem ses unsupervi sed and t hat
she was assaulted by an unknown person as a result. At issue in

the coverage dispute between the youth honme and the insurance

2 I n his concurring opinion, Judge Benavi des suggests t hat
exam ning the “cause” of the injuries and exam ning the events
“giving rise” to liability are nutually exclusive tests for
determ ning the nunber of “occurrences.” | disagree, and contrary
to Judge Benavides’'s characterization of this opinion, | do not
reject one in favor of the other. |Indeed, both conmopbn sense and
| egal parl ance suggest that these approaches are rel ated aspects of
the sane test or principle. See Appalachian Ins. Co. v. Liberty
Mutual Ins. Co., 676 F.2d 56, 60-61 (3d Gr. 1982) (considering the
cause of the injuries in conjunction wwth the events givingriseto
liability to determ ne the nunber of “occurrences”). To the extent
t hat Judge Benavides rejects a test that exam nes the “cause” of
the injuries for determ ning the nunber of “occurrences,” the case
| aw rests squarely against him See, e.g., CGoose Creek Consol
|.S.D. v. Continental Cas. Co., 658 S.W2d 338, 340 (Tex. App.
1983, no wit) (“Courts in federal and foreign jurisdictions have
applied either a ‘cause’ or effect’ analysis in determ ni ng whet her
a set of facts involved only one or several occurrences.”); see
al so M chigan Chem Corp. v. Anerican Hone Assurance Co., 728 F.2d
374, 379-80 (6th Cr. 1984) (noting that “[t]he vast majority of
courts . . . have concluded that . . . the nunber of occurrences
for purposes of applying coverage limtations is determ ned by
referring to the cause or causes of damage and not to the nunber of
injuries or clains.”); Appalachian Ins. Co., 676 F.2d at 60
(“Liberty acknowl edges that the determnation of whether an
occurrence is single or nmultiple properly depends on whet her there
is a single cause or multiple causes for the | osses sustained.”).
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conpany was the policy’s assault and battery excl usi on, and whet her
the insurance conpany had a duty to defend the youth honme in the
suit brought by the injured child. The youth hone argued that its
negli gent supervision was an independent “cause” of the child' s
injuries, and therefore, that the policy exclusion for assault and
battery did not apply. The youth hone argued “that there is
concurrent causationin this case: (1) the negligence of [the youth
home] in allowing Zertuche to leave the premses; and (2) the
assault by an unknown assailant.” The court rejected this
argunent, concl udi ng that because the child' s injuries arose out of
the assault and battery, the cl ai mwas excl uded fromcoverage under
the policy. The court explained that the “cause” of the damages
for purposes of the insurance policy was the actual assault and
battery. “Wthout the underlying assault and battery, there woul d
have been no injury and no basis for suit against [the youth hone]
for negligence. . . . [T]he origin of [the injured child s] damages
is the assault and battery.” 1d. at 363.

We reached a sim | ar conclusion under Texas |aw in Conmer ci al
Uni on I nsurance Co. v. Roberts, 7 F.3d 86, 88-89 (5th Cr. 1993).
In Roberts, two children who were sexually nolested by a doctor
brought suit against the doctor alleging that he was negligent for,
anong other things, failing to obtain treatnment for his pedophilia
and failing to have adequate supervision while he taught young

children at Sunday School. Again, the issue before the court was
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the “cause” of the children's damages, and simlar to HEB s
argunent here, the children “attenpt[ed] to avoid the inescapable
fact that the sexual nolestation caused the injuries.” |d. at 89.
We explained that “[e]ach and every allegation arises out of the
al l eged acts of sexual nolestation. The clains of negligence are
not i ndependent causes-in-fact of the injuries.” W concluded that
“Iwithout the underlying sexual nolestation there would have been
no injury and obviously, no basis for a suit against [the doctor]
for negligence.” 1d. at 89-90; see al so Johnson v. Sawyer, 47 F.3d
716, 730-31 (5th Gr. 1995) (en banc) (holding that the negligent
supervision tort “cane into Texas law by way of analogy to
negligent entrustnment” which requires that liability be predicated
on the tortious conduct of the person to whom the vehicle was
entrusted).

HEB ar gues t hat t he above-nenti oned deci si ons are not rel evant
here because they do not concern the construction of the policy
term“occurrence.” This argunent m sses the point; the principle
underlying Burlington, Roberts, and Johnson i ndi cates that when the
underlying basis for liability is negligent supervision, yet the
damage is caused by an intervening intentional tort, the court
cannot | ook past the i medi ate cause of the damage for purposes of
the insurance policy. Thus, the two independent acts of sexua
abuse “caused” the two children’s injuries and gave rise to HEB s

separate and distinct liability in each case. See Johnson, 47 F. 3d
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at 731 (“[1]n negligent hiring or supervision cases, the genera
rule is clearly that ‘liability . . . nmust be predicated upon the
wrongful act or omssion of the enployee . . . .”) (interpreting
Texas | aw).

Further undercutting HEB's argunent is the fact that there are
i nsurance policies available with a sexual m sconduct endorsenent
that would treat both incidents of sexual abuse as one occurrence
under the circunstances. In Preferred Ri sk Mutual |Insurance Co. v.
Wat son, 937 S.W2d 148, 149 (Tex. App. 1997, wit denied), the
i nsured purchased an endorsenent which stated that: “All acts of
sexual m sconduct by one person, or two or nbre persons acting
together, or any breach of duty causing or contributing to such
acts w ||l be considered one occurrence in determning our liability
under this section.” HEB did not purchase such an endorsenent,
however, and chose instead to purchase the standard liability
policy which defines “occurrence” by the cause of the injuries.
Cf. Lee v. Interstate Fire & Cas. Co., 86 F.3d 101, 104 (7th GCr.
1996) (explaining that *“‘continuous or repeated exposure to
condi tions’ sounds |ike |anguage designed to deal with asbestos
fibers in the air, or |ead-based paint on the walls, rather than
wth priests and choirboys”).

In addition, where insurance provisions are identical across
jurisdictional borders, as they are here, Texas courts strive to

interpret the provisions uniformy. See CBlI Indus., Inc. 907
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S.W2d at 522; see also Dickson v. State Farm Ll oyds, 944 S. W 2d
666, 668 (Tex. App. 1997, n.w. h.). VWiile the decisions of other
courts are not binding precedent under Texas |aw, nopst courts that
have considered the question have concluded that the sexual
nmol estation of different children constitutes separate occurrences.
See, e.qg., Lee, 86 F.3d at 104-05 (Rhode Island |Iaw) (explaining
that the insurance conpany conceded the issue); Society of the
Roman Cat hol i ¢ Church of the Di ocese of Lafayette and Lake Charl es,
Inc. v. Interstate Fire & Cas. Co., 26 F.3d 1359, 1364-65 (5th Gr

1994) (Louisiana law) (“Catholic Church”) (holding that the
nmol estati on of di fferent children constitutes separate
occurrences); Interstate Fire & Cas. Co. v. Archdiocese of
Portland, 747 F. Supp. 618, 624 (D. O. 1990) (Oregon |law) (“Each
time this negligent supervision presented Father Laughlin wth the
opportunity to nolest a different child, the Archdi ocese was
exposed to new liability.”), rev’ d on other grounds, 35 F.3d 1325
(9th Cr. 1994); S.F. v. Wst Am Ins. Co., 463 S E 2d 450, 452
(va. 1995) (Virginia law) (holding that the nolestation of
different children constitutes separate occurrences); State Farm
Fire & Cas. Co. v. Elizabeth N, 12 Cal. Rptr. 2d 327 (Cal. C

App. 1992) (California law) (“[We conclude that the insured’ s
liability to each child was one occurrence[.]”). These deci sions

support our conclusion that two independent nolestations of two

-12-



children equals two occurrences.?

HEB attenpts to distinguish this Court’s conclusion in
Cat holic Church by arguing that our hol ding was based on a finding
t hat “occurrence” was anbi guous, and that we nmust simlarly find an
anbi guity under the circunstances of this case. In additionto the
fact that Catholic Church applied Loui siana, rather than Texas | aw,
we disagree with HEB's conclusion that Catholic Church found
“occurrence” to be anbiguous as to the nolestation of different
chi | dren. In Catholic Church, we were faced with an insurance
coverage di spute between the D ocese of Lafayette and its insurers
whi ch arose fromtwo m screant priests’ repeated nolestation of 31
different children. Simlar to the case at hand, the dispute
centered around the neaning of “occurrence” under the policy; we
considered the identical question to the one before us
here))nanely, whether the priests’ nolestation of 31 children

constituted 31 separate occurrences.? The insurance policy’'s

3 We recogni ze that sone of the opinions that find separate
occurrences for the nol estation of each different child di scuss the
issue only in dicta. Because we are interpreting Texas | aw,

however, we are interested only in the courts’ reasoning and their
anal yti cal approach. W do not consider the cases to be binding
precedent.

4 In addition, we were faced wth a second, nore
conplicated question as to whether the repeated nol estation of a
single child over tine constituted one on-going occurrence or
separate occurrences for each subsequent act of nolestation. As to
this question, we concluded that the repeated nolestation of the
sane child was one on-going occurrence for each policy period in
whi ch a nol estation occurred. See Catholic Church, 26 F.3d at
1365- 66.
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definition of “occurrence” was alnost identical, and the policy
contained a self-insured retention provision requiring the D ocese
to pay a deducti ble on a per-occurrence basis (just as HEB's policy
does). Moreover, Louisiana |law, |ike Texas, requires that when a
termin an insurance policy has uncertain application, the policy
be interpreted in favor of the insured. See Catholic Church, 26
F.3d at 1364. Because of the self-insured retention Iimt, the
interpretation favorable to the Diocese of Lafayette was that al
of the sexual abuse arose from one occurrence))its negligent
supervi sion of the priests.

After noting the interpretation favorable to the Di ocese, we
nonet hel ess held that the priest’s nolestation of each child was a
separate “occurrence” under the policy (i.e., 31 occurrences). See
id. W cane to this conclusion even though it was not the
concl usion favorable to the Di ocese because Louisiana | aw nade it
clear that the damage to each child was a separate occurrence. In
short, we could not have concluded that the definition of

“occurrence” had an uncertain application under Louisiana |aw.?

5 A recent Texas decision discussing our opinion in
Catholic Church m sunderstands our holding in that case. See
Preferred Risk Mut. Ins. Co. v. Watson, 937 S.W2d 148, 150 (Tex.
App. 1997, wit denied). Al though the Texas court found Catholic
Church to be “i napposite” because the i nsurance policy at issue had
a sexual m sconduct endorsenent, see supra at 10, the court stated
that we interpreted the insurance policy in favor of the insured in
Catholic Church. W disagree with the Texas court’s interpretation
of our holding. Wiile there is dicta in Catholic Church stating
that the definition of occurrence “affords little assistance” and
is “mal |l eabl e” and “perplexing,” we did not interpret the policy in
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Instead, at least wth respect to the nolestation of different
children, “occurrence” had a clear and definite neaning: the
nmol estation of each child constituted a separate occurrence. See
Catholic Church, 26 F.3d at 1364 (“Follow ng Lonbard, ‘the danage

to each [child] is a separate occurrence.’”) (quoting Lonbard v.
Sewerage & Water Bd., 284 So. 2d 905, 915-16 (La. 1973)).

HEB further argues that the final sentence of the definition
of *“occurrence”))all injury ®“arising out of the continuous or
repeated exposure to substantially the sanme conditions shall be
considered as arising out of one occurrence”))indicates that two
sexual assaults on two different children is only one “occurrence”
when t hey are predi cated on an enpl oyer’s negligence. HEB confuses
the circunstances of its case (i.e., two i ndependent acts of sexual
abuse on two different children) with the second question we
considered in Catholic Church, which was whether nultiple acts of
sexual abuse on the sanme child constituted one or nmnultiple
occurrences. See supra note 4. W concluded in Catholic Church

that mul ti pl e nol estati ons of the sane child was one occurrence per

policy period. See Catholic Church, 26 F.3d at 1365-66 (“Wen a

favor of the insured with regard to the nolestation of each
different child. As this opinion notes, our conclusion in Catholic
Church))that the nolestation of each child was a different
occurrence))was directly contrary to the interpretation favorable
to the insured Diocese in that case. Qur holding therefore
i ndi cates that Louisiana lawdid not find the question uncertain or
subject to nore than one interpretation. See Catholic Church, 26
F.3d at 1364.
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priest nolested a child during a policy year, there was both bodily
injury and an occurrence, triggering policy coverage. All further
nmol estation of that child during the policy period arose out of the
sanme occurrence.”). As the opinionin Catholic Church itself makes
clear, the conclusion that nmultiple nolestations of the sane child
is only one occurrence is easily distinguishable from the
conclusion regarding separate acts of npolestation of different
chi | dren. Where an enpl oyee repeatedly nolests the sanme child,
each new act of abuse does not necessarily give rise to new
liability for the enployer. |In the case at hand, however, HEB is
exposed to new liability for each separate and independent act of
nol estation on a new child.

HEB' s argunent “depicts a pedophilic [enployee] as simlar to
hazardous waste: living next to a church fromwhich oil has seeped
into the ground is one ‘occurrence’ no nmatter how long the
conditions exist.” See Lee, 86 F.3d at 103. In response to a
simlar argunent, the Seventh Circuit explained that “[a] priest is
not a ‘condition’ but a sentient being, and of course the victim
was never ‘exposed to the Diocese’s negligent supervision.” Lee,
86 F.3d at 104. Here, each child was “exposed” to the pedophilic
enpl oyee, not to HEB s negligent enploynent practices. “[ T] he
occurrence i s not the Archdi ocese’s negligent supervision of Father
Laughlin as such, but the ‘exposure’ of the boy to the negligently

supervised priest[.]” Archdiocese of Portland, 35 F.3d at 1329.
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Al t hough the Seventh Circuit recently questioned our anal ysis
in Catholic Church relating to the repeated nol estation of the sane
child, see Lee, 86 F.3d at 104-05 (“Following the fifth and ninth
circuits, both [parties] assune that every child abuse case
produces either one ‘occurrence’ or many according to the nunber of
victins and policy years involved. W do not think that Rhode
| sland would find either end of this continuumattractive.”), the
court appeared to agree that the nolestation of different children
woul d constitute separate occurrences:

At oral argunment, counsel for Lloyd s conceded that if

[the priest] had abused two boys in a single policy year,

that would be two ‘occurrences.’” Presumably two priests

abusi ng four boys would be four occurrences. Fromthe

victim s perspective, this makes sense. Each loss is

i ndependent, and this understanding affords both the

victim and the insured Diocese one full f‘occurrence

worth of coverage.

Lee, 86 F.3d at 104. The court noted that “a single negligent act
undoubt edly can produce nultiple ‘occurrences’ if the injuries are
i ndependent.” Id.

This is the sane type of “cause” anal ysis undertaken by ot her
courts. Wiile “asingle occurrence may result in nmultiple injuries
to multiple parties over a period of tinme. . .[,] if one cause is
interrupted and repl aced by anot her i nterveni ng cause, the chain of
causation is broken and nore than one occurrence has taken place.”
Hone Indem Co. v. City of Mbile, 749 F.2d 659, 662 (1lth GCr.
1988); see al so Appal achian Ins. Co. v. Liberty Mut. Ins. Co., 676

F.2d 56, 61 (3d Cir. 1982) (holding that to determ ne the nunber of
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occurrences “the court asks if ‘[t]here was but one proximate,
uni nterrupted, and continuing cause which resulted in all of the

injuries and damage’”) (quoting Barthol onew v. |Insurance Co. of N
America, 502 F. Supp. 246, 251 (D. R1I. 1980), aff’'d, 655 F.2d 27
(1st Gr. 1981)). Here, it is clear that each child s injuries are
i ndependent and caused by the separate acts of sexual abuse. W
agree with the Ninth Crcuit that “the terns of the policy nake
clear that negligent supervision alone, whether ongoing or not,
would not trigger any obligation on the part of the insurers.
Rather it is the [] f‘exposure’ of the boy to the negligently
supervi sed priest, resulting ininjury, that provides the basis for
indemmi fication.” Archdiocese of Portland, 35 F.3d at 1329.

We recognize that courts have not been uniform in their
interpretation of “occurrence” under simlar circunstances. The
Virginia Suprenme Court, wthout mnmuch analysis, found that
“occurrence” was anbiguous with regard to the nolestation of
mul tiple children, but then concluded that the nolestation of each
child was a separate occurrence because that was the interpretation
favorable to the insured in that case. See S.F. v. Wst Am Ins.
Co., 463 S. E 2d 450, 452 (Va. 1995). The Nevada Suprene Court
recently reached the opposite conclusion: it did not find
“occurrence” to be anbiguous, yet the court concluded that the

nmol estation of different children constituted only one occurrence

when prem sed on the county’s underlying negligence. See Washoe
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County v. Transcontinental Ins. Co., 878 P.2d 306, 308-10 ( Nev.
1994). Even though the court recogni zed that “the actions of the
i ndi vi dual wongdoers are the nost direct causes of harm for the
victins,” it “conclude[d] that the County’ s negligence in the
licensing process and in its attendant duties to investigate and
monitor [the day-care center] constitutes a single occurrence for
purposes of liability.” 1d. W find, however, that the Nevada
court’s approach conflicts with the greater wei ght of authority and
“attenpt[s] to avoid the inescapable fact that the sexua

nmol estation caused the injuries.” Roberts, 7 F.3d at 88-90.
Moreover, wunder Texas law, even where courts from different
jurisdictions are split as to the interpretation of a particular
i nsurance provision, “[n]either conflicting views of coverage, nor
disputation is sufficient to create an anbiguity.” Uni on Pac.
Resources v. Aetna Cas. & Sur., 894 S.W2d 401, 401 (Tex. App

1994, writ denied) (enphasis in original).

HEB fails to recogni ze that the interpretati on of “occurrence”
favorable to the insured in this case will not necessarily be the
interpretation favorable to the insured in the next case. Because
HEB serves as its own primary insurer (because of its SIRIimt),
it wants to call the separate nolestations one “occurrence” to
limt the nunber of self-insured retentions that it nmust pay. See,
e.g., Catholic Church, 26 F.3d at 1363 (“[T] he | arger the nunber of

‘occurrences,’ the greater the | oss borne by the primary insurers
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.”). The Seventh Crcuit noted, however, that “[w]inners and
| osers will change with the circunstances. . . . [I]f tonorrowthe
victim s | oss exceeds t he maxi numcoverage for a single occurrence,
the roles will be reversed. The [insurance conpany] woul d want to
call the sexual abuse a single occurrence to cap its own exposure,
while the Diocese would favor nultiple occurrences in order to
maxi m ze its insurance coverage.” Lee, 86 F.3d at 104; see also
Eli zabeth N., 12 Cal. Rptr. 2d at 328-29 (denonstrating that where
i nsurance conpany’s liability was capped at $200,000 per
occurrence, it argues that nultiple acts of sexual abuse constitute
only one occurrence).

The Virginia Suprene Court’s decision in Wst Anerican
| nsurance Co. is a perfect case in point. The insured-enployer in
t hat case argued that the nol estation of each child was a separate
“occurrence” under an identical policy definition, while the
I nsurance conpany argued that the enployer’s negligence in hiring,
supervising and retaining its pedophilic enpl oyee constituted only
one occurrence. See Wst Am Ins. Co., 463 S. E 2d at 452. The
court ultimately construed “occurrence” in favor of the insured and
concluded that the nolestation of each child was a separate
occurrence))giving the insured full coverage for each nol estation
up to the policy’s per-occurrence maxi mum (i nstead of coverage for
only one “occurrence”). See id. Thus, the cases make clear that

whet her the definition of “occurrence” is favorable to the i nsured
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depends on whether the parties are arguing over the maximm
coverage per occurrence or the nunber of self-insured retentions
that nmust be paid. Wiile this opinionrejects HEB's interpretation
of “occurrence,” the definition of “occurrence” renmains a m xed
bl essing to both insurers and insured.
|V

We recogni ze that the financial burden of settling the sexual
abuse lawsuits will fall heavily on HEB under the terns of its
policy; “[h]owever unfortunate such a result would be from the
perspective of [the insured], it is dictated by the terns of the
policies [it] purchased.” Archdi ocese of Portland, 35 F.3d at
1331. HEB chose to purchase an i nsurance policy that provided for
a self-insured retention Iimt of $1,000,000 per occurrence. Cf
Di ocese of Wnona, 89 F.3d at 1390 (SIRIlimt of $100,000); Lee, 86
F.3d at 102 (SIR Ilimt of $100,000); Archdiocese of Portland, 35
F.3d at 1327-28 (SIRIlimt ranging from$75, 000- $100, 000); Catholic
Church, 26 F.3d at 1362 (SIRIlimt of $100, 000); Washoe County, 878
P.2d at 307 (SIRIinit of $50,000). It is this high SIRIint that
requires HEB to bear the entire burden of settling the children’s
two |awsuits for $1, 000,000 each.

HEB cannot successfully argue that the two separate acts of
sexual abuse on two different children constitute only one
“occurrence” under the policy. Neither Texas |aw nor the policy

| anguage allow this result. W reach this conclusion not by

-21-



| ooking to the nunber of injuries or the nunber of victins,® but
rather by looking to the two i ndependent events that gave rise to
HEB's liability and caused the injuries. HEB s argunent that it
should not have to bear the $1,000,000 burden for each act of
sexual abuse is without nerit. We conclude that the insurance
policy is not anmbi guous under the circunstances of this case; under
Texas law, two independent acts of sexual abuse injuring two
children are two occurrences. The sunmary judgnent in favor of

Nat i onal Union is AFFI RVED. 7

WENER, Circuit Judge, concurs in the judgnent only.

6 We express no opinion as to the nunber of “occurrences”
that would arise if an enployee nolested two children at the sane
time in the sane incident. That question is not before us and

remai ns for another day.

! National Union's Mdtion to Certify Questions of Law is
deni ed as noot.
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BENAVI DES, J., concurring.

Al t hough | agree that Texas courts would focus on the events
giving risetoliability to determ ne the nunber of occurrences, |
do not agree that the question under Texas law is “whether HEB' s
negligent enploynent relationship with its pedophilic enployee,
rather than the two acts of sexual abuse, ‘caused’ the injuries to
the two children and gave rise to HEB's liability.” _ F.3d at
L | would hold that the appropriate test for counting
occurrences under Texas lawis a “liability-triggering event” test
rather than the “immedi ate cause” test applied by Judge Garza.
Applying a liability-triggering event test yields the sane result
reached by Judge Garza. There were two occurrences: the enpl oyee’s
nol estati on of each child.

Both Goose Creek Consol. |1SD v. Continental Cas. Co., 658
S.W2d 338, 339 (Tex. App.—Houston [1st Dist.] 1983, no wit) and
Maurice Pincoffs Co. v. St. Paul Fire & Marine |Insurance Co., 447
F.2d 204 (5th G r. 1971), are best wunderstood as applying a

“I'tability-triggering event” test, rather than the “imedi ate

cause” test adopted in the majority opinion.® In Goose Creek, the

8See Dow Chem Co. v. Associated Indem Corp., 727 F. Supp
1524, 1528 (E.D. M ch. 1989); Comment, Tung Yin, Nailing Jello to
a Wall: A Uniform Approach for Adjudicating |nsurance Coverage
Disputes in Products Liability Cases with Delayed Mnifestation
Injuries and Damages, 83 Ca.. L. Rev. 1243, 1254 (1995). I



court focused on the particul ar | anguage of the policy at issue in
t hat case, which defined occurrence in terns of a “single event,”
and concl uded that each of two fires was a separate event and thus
that there were two occurrences under the policy. 658 S.W2d at
339. Al t hough the court noted that a mpjority of states had
adopted a “cause” test for occurrence, the court did not in fact
apply a cause test, but rather relied on its understandi ng of the
term“single event” in determ ni ng how many occurrences there were.

I d. at 340.

This circuit’s approach was simlar in Pincoffs. The Pincoffs
court viewed the occurrence as the “event” givingrisetoliability
fromthe insured’s point of view Pincoffs involved the sale by
Pincoffs of contam nated bird seed to dealers who in turn sold the
seed to bird owners, whose birds then died. The liability-
triggering event, from Pincoffs’s point of view, was Pincoffs’'s
sal e of contam nated seed rat her than the original contam nation of
the seed (apparently by a third party) or the subsequent sal es by
the dealers. This holding was not based on a concl usion that the
contam nation of the seed or subsequent sales did not cause the
bird ower’s injuries or that the sale was an “imedi ate” or

“intervening” cause, but rather on the idea that the sales were

recogni ze that there is roomfor disagreenent on this point. See
M chael J. Mirphy & Robert E. WIlder, The "Event" Debate in
Asbest os- Rel ated Excess of Loss Reinsurance Disputes, 31 Tort &
Ins. L.J. 687, 702 (1996).
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“the events or incidents for which Pincoffs is liable.” 447 F.2d
at 206. |Indeed, the court clearly acknow edged that “the damage to
the birds resulted fromthe contam nation of the bird seed.” 1d.
at 207.

Simlarly, inthis case, the children’s injuries resulted from
HEB' s negligent hiring of the pedophilic enployee and from the
enpl oyee’ s acts. But the events that gave rise to liability, even
fromHEB s point of view, were the enpl oyee’ s nol estations of each
child. Notably, however, applying the “immedi ate cause” test to
the facts in Pincoffs would produce a different result: the
i mredi ate cause of the bird owner’s injuries was not Pincoffs’s
sale to the dealers but the dealers’ sale to the bird owners (or
even nore particularly, the feeding of the birds). Nonetheless,
the liability-triggering event from Pincoffs’ s point of view was
its sale of the seed to the dealers. Thus, Pincoffs supports the
result that Judge Garza reaches here, but in ny view is
i nconsistent with the test he woul d adopt.

Mor eover, the cause test set forth by the district court in
Transport Insurance Co. v. Lee Way Modtor Freight, Inc., 487 F.
Supp. 1325, 1237 (N.D. Tex. 1980), cited by Judge Garza, is
i nconsistent with the result reached in this case. Lee Way
i nvol ved a conpany-wide racially discrimnatory policy. The court
held that the occurrence was not each individual instance of

discrimnation that resulted from the discrimnatory policy, but
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rather the adoption of the policy itself. By anal ogy, the
occurrence in this case would be the negligent hiring and
supervi sion of a pedophilic enployee instead of the two instances
i n which that pedophilic enpl oyee harned the chil dren of custoners.

| ndeed, the Nevada Suprene Court in Wshoe County V.
Transcontinental |nsurance Co., 878 P.2d 306 (Nev. 1994), applied
the causal analysis enployed in Lee Way and reached a concl usion
contrary to that reached by Judge Garza. The Nevada court held
t hat even though nultiple children had been nol ested by an enpl oyee
negligently hired by the county, there was only one occurrence from
the county’s point of view (the county’s negligent hiring). See
id. at 308. The Washoe County court actually cites Lee Way in
support of its conclusion that there was a single occurrence. See
id. The Lee Way/ WAshoe County approach bears little resenblance to

t he approach taken in Pincoffs and Goose Creek.
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In addition to being nore consistent wwth Pincoffs and Goose
Creek, a liability-triggering event test would also be nore
consistent with the specific policy |language in this case, which
defines “occurrence” in terns of an “event.” The liability-
triggering event test also has the virtue of avoiding the
acrobatics required to conclude that the nolester’s actions rather
than HEB' s negl i gence caused the injuries to the nol ested children.
Judge Garza relies on Burlington v. Mexican Am Unity Council, 905
S.W2d 359 (Tex. App.—-San Antonio 1995, no wit), and Commerci al
Union Ins. Co v. Roberts, 7 F.3d 86 (5th Gr. 1993), for the
proposition that occurrences should be counted with reference to
the i mmedi ate cause of the injuries. Both Burlington and Roberts,
however, involved the applicability of intentional tort policy
exclusions (in Burlington, an exclusion for assault and battery; in
Roberts, for intentional torts generally). These cases, which deal
w t h what happens when t he covered cause of harmis not i ndependent
of the excluded cause of harm do not shed any |ight on counting
t he nunber of occurrences under an insurance policy. Suppose, for
exanple, in Pincoffs, that the bird seed deal er’s insurance policy
had contai ned coverage for its liability arising out of sales to
pet store owners, but excluded coverage for the death of |ivestock
resulting from the ingestion of contam nated food. Under
Burlington and Roberts, there would have been no coverage for the

birds” deaths wunder the policy because the ingestion of
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contam nated food (the i medi ate, but excl uded cause) and t he sal es
to pet store owners (the covered cause) were not i ndependent causes
of the birds’ deaths. That does not nmean, however, that, absent
t he exclusion, the nunber of occurrences would be based on each
bird s ingestion of the contam nated seed rather than the sal es as
the Pincoffs court held. In other words, whether coverage is
negated because the immediate cause of harm is excluded from
coverage (and the covered cause is not independent of the excluded
cause) has no necessary connection to the way occurrences shoul d be
count ed under the policy.

Finally, | disagree with Judge Garza' s conclusion that this
circuit in Society of the Roman Catholic Church v. Interstate Fire
& Cas. Co., 26 F.3d 1359 (5th Cr. 1994), found that the term
“occurrence” was not anmbiguous. _ F.3d _ n.4 (criticizing
Preferred Risk Mut. Ins. Co. v. Watson, 937 S.W2d 148, 150 (Tex.
App. —Fort Worth 1997, wit denied)). To the extent, as Judge Garza
suggests, that the Catholic Church panel held that the definition
of occurrence unanbi guously requires that occurrences be counted
fromthe injured party’s point of view, Judge Garza’'s opinion here
conflicts with Catholic Church. The definition of occurrence he
woul d adopt (keyed to “inmedi ate cause”) is inconsistent with the
Catholic Church panel’s effects test. This inconsistency can be
denonstrated by applying the two definitions to the facts i n Anchor

Casualty Co. v. McCaleb, 178 F. 2d 322 (5th Cr. 1949). In MCal eb,
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an oil well exploded, injuring the property of four people who
brought suit. Like the Catholic Church court, the MCal eb court
adopted an “effects” test for counting the nunber of occurrences
under Texas law, holding that nunber of occurrences nust be
det erm ned based on t he property danmage suffered by each i ndi vi dual
property owner as a result of the explosion. See M:Caleb, 178 F. 2d
at 325. Applying the test adopted by Catholic Church and MCal eb
and examning the claim from the point of view of the injured
parties, there were four occurrences in MCaleb. Under Judge
Garza' s definition, however, there was only one occurrence because
there was only one imedi ate cause of the injuries (the oil well
expl osion). Thus, Judge Garza cannot si nultaneously concl ude that
the Catholic Church case found the definition of occurrence to be
unanbi guous.

Applying the liability-triggering event test to the facts of
McCal eb al so leads to a finding that there was but one occurrence.
Unl i ke Judge Garza, however, | would conclude that the panel in the
Catholic Church case did in fact believe that the definition of
occurrence was subject to nore than one interpretation. The court
noted that the neaning of the phrases “a continuous or repeated
exposure to conditions” and “substantially the sane general
conditions” is “malleable” and that the neaning of “occurrence”
“can be perplexing in application.” ld. at 1364. The court

further expl ai ned:
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An “occurrence” could be the <church’s continuous

negligent supervision of a priest, the negligent

supervision of a priest wwth respect to each child, the

negligent supervision of a priest with respect to each

nol estation, or each tine the D ocese becane aware of a

fact which should have led it to intervene, just to nane

a few possibilities.
| d. Nevert hel ess, the panel was bound by the Louisiana Suprene
Court’s decision in Lonbard v. Sewerage & Water Bd. of New Ol eans,
284 So.2d 905 (La. 1973), in which the court held that the nunber
of occurrences under Louisiana |aw nust be determ ned from the
point of view of the injured parties (i.e., applied an “effects”
test).

In sum because the liability-triggering event test is nore

consistent with Texas |aw and wth the | anguage of policy in this

case and is nore easily applied, | respectfully concur.
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