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Louis Heimann and his wfe, Lou Heinmann, appeal from the
dismssal of their case for failure to state a claim upon which
relief may be granted under Fed. R Gv.P. 12(b)(6). They contend
that the district court erred in deciding that the Enployee

Retirenment Inconme Security Act of 1974 (“ERI SA’) preenpted their



Texas state law clains for tortious interference wth contract and
intentional infliction of enotional distress. Alternatively, if
the state law clains are preenpted, they argue that their conpl aint
states federal |aw clains upon which relief may be granted under
ERI SA 8§ 502 (29 U.S.C.§ 1132) and 510 (29 U.S.C. § 1140). W
affirmthe district court’s dismssal of the Heinmanns’ state |aw
tort clains because of preenption, but reverse the dismssal of
their suit entirely because their petition states actionable
federal ERISA clains, and remand the case to the district court for
further proceedings.
| . FACTS AND PROCEDURAL HI STORY
Louis D. Heimann, the plaintiff appellant, was enployed in

the el evator industry for approximtely 36 years and was a nenber
of the International Union of El evator Constructors (“IUEC").
During his years of enploynent, M. Heinmann contributed to the
Nat i onal El evator Industry Pension Fund and the National El evator
I ndustry Health Benefit Plan (“Plans”). It is undisputed that the
Pl ans are governed by ERISA. M. Heimann is a participant and Ms.
Heimann is a beneficiary of the plans. Upon retirenent, M.
Hei mann began to recei ve pension benefits fromthe Pensi on Fund and
al so obtained benefits from the Health Benefit Plan. The Pl ans
specifically provide that benefits will be suspended if the retiree
engages in work defined as “disqualifying enploynent.”

Under the facts as all eged by the Hei manns, in March 1994, M.
Hei mann, while receiving benefits fromthe Plans, was hired by the

University of Texas as an el evator inspector. The job does not



fall within the Plans’ definition of disqualifying enploynent.
Before taking the job, M. Heinmann conferred with representatives
of the Plans and was assured that it did not «constitute
di squal i fyi ng enpl oynent. Neverthel ess, the IUEC, through its
busi ness agent, Ken Burkett, intentionally and maliciously
m srepresented to the Plans that Heimann was engaging in
di squal i fying enploynent. The IEUC s actions caused the Plans to
suspend M. Hei mann’s pension benefits and term nate t he Hei manns’
heal th benefits.

The Hei manns sued the Plans in federal court for wongful
termnation of benefits (“Heimann 1”). The Hei manns | at er brought

suit in Texas state court against IUEC and M. Burkett for

i nt enti onal infliction of enot i onal distress and tortious
interference with contract (“Heimann 11”"). |1UEC and M. Burkett
renoved Hei mann Il to federal court on the basis that t he Hei manns’

state | aw causes of action were preenpted by ERISA. Shortly after

renoval, Heimann | and Heinann Il were consol i dat ed.

| UEC and Burkett noved the district court to dismss the
Hei mann’ s state | aw cl ains on the grounds that they were preenpted
by ERI SA and for failure to state an actionabl e cl ai munder ERI SA
The court adopted the recommendations of a magistrate judge and

issued an “Order and Partial Judgnent” dism ssing Heimann ||

because of preenption and failure to state a claim but retained
jurisdiction over Heimann |
The district court dism ssed the plaintiffs’ clains in Hei mann

I, concluding that the Plans did not act wongfully in term nating



the Hei manns’ benefits. Subsequently, the parties settled the
clains involved in Heimann |I. The Hei manns appealed from the
district court’s Rule 12(b)(6) dism ssal of their clains against

| UEC and M. Burkett in Heimann 11.

1. ERI SA COMPLETE PREEMPTI ON JURI SDI CT1 ON

“[E]very federal appellate court has a special obligation to
‘satisfy itself not only of its own jurisdiction, but also that of
the lower courts in a cause under review,’ even though the parties

are prepared to concede it. Mtchell v. Maurer, 293 U S 237, 244

(1934). Juidice v. Vail, 430 U S. 327, 331-332 (1977) (standing).”

(internal quotations omtted); Steel Co. v. Ctizens For A Better

Envi ronnment, --- U S ---, 118 S . C. 1003, 1012 (1998) (quoting

Arizonans for Oficial English v. Arizona, 520 U S. 43, 70 (1997))

(quoting Bender v. WIliansport Area School Dist., 475 U S. 534,

541 (1986)).

“[TAlny civil action brought in a State court of which the
district courts of the United States have original jurisdiction,
may be renoved by the defendant or the defendants, to the district
court of the United States for the district and division enbracing
t he place where such action is pending.” 28 U. S.C. § 1441(a). The
district courts have original jurisdiction over “federal question”
cases; that is, those cases “arising under the Constitution, |aws,
or treaties of the United States.” 28 U S.C. § 1331. It is well
settled that a cause of action arises under federal |aw only when
the plaintiff’'s well-pleaded conplaint raises issues of federa

law. GQully v. First National Bank, 299 U S. 109 (1936); Louisville




& Nashville R Co. v. Mttley, 211 U S 149 (1908).

One oft-cited, yet often confused, corollary to the well-
pl eaded conpl ai nt doctrine “developed in the case law. . . is that
Congress may so conpletely preenpt a particular area that any civil
conplaint raising this select group of clains is necessarily

federal in character.” Metropolitan Life | nsurance Co. v. Tayl or,

481 U. S. 58, 63 (1987). As this court has recently pointed out,

confusion arises in distinguishing between the “conplete

preenption” described in Metropolitan Life which creates federal
renmoval jurisdiction and the nore common ordi nary preenption which

does not.! See MCelland v. G onwal dt, 151 F.3d 507, 515 (5" Cr.

1998).

Odinarily, the term federal preenption refers to ordinary
preenption, which is a federal defense to the plaintiff’s suit and
may ari se either by express statutory termor by a direct conflict
bet ween the operation of federal and state |aw. Being a defense,
it does not appear on the face of a well-pleaded conplaint, and,
t hus, does not authorize renoval to a federal court. |d. at 516.
By way of contrast, conplete preenptionis jurisdictional in nature
rather than an affirmative defense to a claim under state |aw.

Id., see also Gles v. NYLCare Health Plans, Inc., 172 F. 3d 332 (5"

This court in MCelland utilized the termordinary preenption
in anal yzi ng preenption under 8 514 of ERISA. Thus, we will also
utilize the termordinary preenption in discussing preenption under
8§ 514. However, for purposes of this opinion, the term ordinary
preenption will enconpass any term used to describe preenption
under 8 514 including, but not limted to, conflict preenption
express preenption and field preenption.

5



Cr. 1999). As such, it authorizes renoval to federal court even
if the conplaint is artfully pleaded to include solely state |aw
clains for relief or if the federal issue is initially raised

solely as a defense. See Rivet v. Reqgions Bank of Louisiana, 522

U S. 470, 475 (1998).

Hi storically, the doctrine of conplete preenption has been
narromy applied. 1In general, to denonstrate that there has been
conpl ete preenption justifying federal renoval jurisdictionover an
otherwi se purely state law claim a petitioner nust show (1) the
statute contains a civil enforcenent provision that creates a cause
of action that both replaces and protects the anal ogous area of
state law (2) there is a specific jurisdictional grant to the
federal courts for enforcenent of the right and (3) there is a
cl ear Congressional intent that clains brought under the federa

| aw be renpovable. Aaron v. National Union Fire |Insurance Co., 876

F.2d 1157 (5'" GCr. 1989). This test should be “applied with
circunscription to avoid difficult 1issues of federal-state
relations”, and accordingly few federal statutes can neet such an

exacting standard. Id. at 1161 (citing United Jersey Banks v.

Parell, 783 F.2d 360, 368 (3 Cir.) cert. denied 476 U S. 1170
(1986)).

As the Suprene Court has noted, clains under the Labor-
Managenent Rel ations Act of 1947 (“LMRA’) have long qualified for
conplete preenption. Metropolitan Life, 481 U. S. at 63-64 (“For 20

years, this Court has singled out clainms pre-enpted by 8§ 301 of the

LMRA for such special treatnment.”)( citing GQully v. First National




Bank, supra.) (citing Avco Corp. v. AERO Lodge No. 735, 390 U. S.

557 (1968)) (quoting Franchi se Tax Board of Cal. v. Const. Laborers

Vacation Trust, 463 U S 1, 23 (1983) (“The necessary ground of

decision [in Avco] was that the preenptive force of 8301 is so
powerful as to displace entirely any state cause of action ‘for
violation of contracts between an enployer and a |abor
organi zation.” Any such suit is purely a creature of federal |aw,
notw t hstanding the fact that state |law would provide a cause of
action in the absence of § 301.” (footnote omtted))).

I n Franchi se Tax Board the Court held that ERI SA preenption

under 8§ 514, w thout nore, does not neet this standard and thus
does not convert a state claiminto an action ari sing under federal
law (i.e., it is nmere ordinary preenption). 1d. at 25-27. That
Court suggested, however, that a state action that was not only
preenpted by ERI SA under 8 514, but that also cane “within the
scope of 8§ 502(a) [the civil enforcenment provision] of ERISA[,]”

m ght fall within the Avco rule. Franchise Tax Board, 463 U S. at

24- 25. In Metropolitan Life, 481 U S. at 64, the Court had

opportunity to address a claim which, “unlike the state tax

collection suit in Franchise Tax Board, is within the scope of 8§

502(a).” In so doing, the Court noted that:

[ T]he language of the jurisdictional subsection of
ERISA's civil enforcenment provisions closely parallels
that of 8 301 of the LMRA. Section 502(f) says:

“The district courts of the United

States shall have jurisdiction

W thout respect to the anount in

controversy or the citizenship of

the parties, to grant the relief

provided for in subsection (a) of

this section in any action.” 29



U S.C § 1132 (f).
Cf. § 301(a) of the LMRA, 29 U.S.C. § 185(a).

Id. at 65.

The Court further reasoned that the presunption that the
simlar language in the two |abor law statutes had a simlar
meani ng was fully confirmed by the legislative history of ERI SA s
civil enforcenent provisions. In this regard, the Court observed
t hat :

The Conference Report on ERI SA describing the civil

enforcenent provisions of 8§ 502 (a) says:
“IWith respect to suits to enforce
benefit rights under the plan or to
recover benefits wunder the plan
whi ch do not involve application of
the title | provisions, they nmay be
brought not only in US. district
courts but also in State courts of
conpetent jurisdiction. All  such
actions in Federal or State courts
are to be regarded as arising under
the laws of the United States in
simlar fashion to those brought
under section 301 of the Labor-
Managenent Rel ations Act of 1947.°
H. R Cong. Rep. No. 93-1280, p. 327
(1974) (enphasi s added).”

Id. at 65-66.

For these reasons, the Court concluded that “Congress has
clearly manifested an intent to nake causes of action wthin the
scope of the civil enforcenent provisions of § 502(a) renovable to
federal court[;]” 1d. at 66, and that “this suit, though it
purports to raise only state lawclains, is necessarily federal in

character by virtue of the clearly manifested i ntent of Congress.

It therefore, ‘arise[s] under the ... laws ... of the United



States,” 28 U.S.C. § 1331, and is renovabl e to federal court by the
defendants[.]” 1d.
Subsequently, the Suprene Court clarified its holdings in

Fr anchi se Tax Board and Metropolitan Life in I ngersoll-Rand Conpany

v. Mcd endon, 498 U S. 133 (1990), a case taken not by renoval but

by certiorari fromthe Texas Suprene Court. Ilngersoll-Rand held

that ERI SA preenpted, by both ordinary express and conflict
preenption, the plaintiff enployee’'s state | aw wongful discharge
claim based on allegations that his enployer took the adverse
action for the purpose of interfering with his rights under his
pension plan. The Court stated that the enpl oyee McLel |l and’ s Texas
cause of action conflicts directly with an ERI SA cause of action
because it “falls squarely within the anbit of ERI SA § 510, which

protects plan participants from termnation notivated by an
enpl oyer’s desire to prevent a pension fromvesting.” 1d. at 142-
143.

Significantly, however, in adverting to the conplete
preenption effect of 8 502(a) for violations of 8 510, the Court
recalled that in Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 54,

(1987), it had “expl ai ned that Congress i ntended 8§ 502(a) to be the
excl usi ve renedy for rights guarant eed under ERI SA, incl uding those
provided by 8510[] ... [and] that ‘the pre-enptive force of §
502(a) was nodel ed on t he excl usi ve remedy provi ded by § 301 of the

[LMRA] .’ ” Ingersoll-Rand, 498 U. S. at 144 (quoting and citing Pil ot

Life, 481 U. S. at 52, 54-55). The Court further clarified that in
Metropolitan Life, 481 U S. at 64-67, it had again drawn on “the




paral l el between § 502(a) and § 301" to conclude “that the pre-
enptive effect of 8§ 502(a) was so conplete that an ERI SA pre-
enption defense [under 8§ 502(a)] provides a sufficient basis for
renoval of a cause of action to the federal forum notw thstanding
the traditional limtation inposed by the ‘well-pleaded conpl ai nt’

rule.” lngersoll-Rand, 498 U S. at 145. The Court then rejected

the Texas court’s attenpt to distinguish, for preenption purposes,
Mcd endon’s wongful discharge claim from a claim for pension
benefits, stating “[n]Jot only is §8 502(a) the exclusive remedy for
vindicating 8 510-protected rights, but there is no basis in 8
502(a)’s language for limting ERI SA actions to only those which

seek ‘pension benefits.’” 1d. at 145. Thus the Court in I ngersoll-

Rand clearly indicated that it was the conplete preenption under
the civil enforcenent provisions of 8§ 502(a), in that they were
nodel ed on 8 301 of the LMRA, and not the ordinary preenption
provisions of 8 514, that justify renoval of a cause of action
within the anbit of 8§ 502(a) to the federal courts. |1d. at 142.
Previous panels of this GCrcuit, exercising great caution,

have used a two-step analysis under both 8 514 and § 502(a) in

their conplete preenption analysis. In MCdelland the court noted,

as had been the case in lngersoll-Rand, that both ordinary and

conpl ete preenption were present. Mdelland, 151 F. 3d at 515-517.

This is not uncommon given the “deli berately expansive” nature of
8§ 514 ordi nary preenption which al nost always wi |l enconpass cl ai ns
preenpted by 8§ 502 as well. See, e.g., Pilot Life, 481 U S. at 46.

Because we conclude, for the reasons hereinafter assigned, that

10



under the two-step analysis the Hei manns’ causes of action fal

wi thin the scope of 88 514 and 502(a), renoval was proper under the
“conplete preenption” corollary to the “well-pleaded conplaint
rule.” Hence, we are satisfied that the district court had

jurisdiction of this case and that this court does as well.

[11. 1SSUES

The i ssues presented by this appeal are:
1) whet her the Hei manns’ conpl aint states causes of action agai nst
t he defendants under ERI SA 8§ 502 and 510, 29 U S.C. 88 1132 and
1140, and
2) whether the Heimanns’ state |aw causes of action for tortious
interference with contract and intentional infliction of enotional
di stress against | UEC and M. Burkett are preenpted by ERI SA
| V. STANDARD OF REVI EW

W review the dismssal of an action under Federal Rules

12(b) (6) de novo. Carney v. Resolution Trust Corp., 19 F.3d 950,

954 (5th Gr. 1994). In reviewing a 12(b)(6) dismssal, an
appel l ate court may uphold the action of the trial court “only if
it appears that no relief could be granted under any set of facts

that could be proved consistent with the allegations.” Barrientos

V. Reliance Standard Life Ins. Co., 911 F.2d 1115, 1116 (5" Gir.

1990) (quoting Baton Rouge Bl dg. & Const. Trades Council AFL-ClI O v.

Jacobs Constructors, Inc., 804 F.2d 879, 881 (5" Cir. 1986)).

V. Cl VIL ACTI ONS UNDER ERI SA § 502(a) AND § 510
The Hei manns allege that M. Burkett, acting for the |EUC

11



intentionally and without justification incorrectly infornmed the
pl ans that M. Hei mann was engaged in “disqualifying enpl oynent;”
that the false report was made maliciously and wwth an evil intent
to harmthe Heimanns by interfering with their rights to benefits
under the plans; and that this wongful interference proximately
caused the plans to termnate the Heimanns’ pension and health
benefits. The plaintiffs’ allegations also indicate that these
actions interfered with M. Heimann's right under the plan to
engage i n non-disqualifying enpl oynent.

We begi n our analysis by setting forth the rel evant provi sions
of ERI SA:

ERI SA § 510, 29 U. S.C. § 1140, provides:

8§ 1140. Interference with protected rights
It shall be unlawful for any person to discharge

fine, suspend, expel, discipline, or discrimnate agai nst
a participant or beneficiary for exercising any right to
which he is entitled under the provisions of an enpl oyee
benefit plan, this title, section 3001 [29 US. C 8§
1201], or the Wl fare and Pension Plans D scl osure Act
[29 U S.C § 301 et seq.], or for the purpose of
interfering with the attainnment of any right to which
such participant may becone entitl ed under the plan, this
title, or the Wlfare and Pension Plans Di sclosure Act
.... The provisions of section 502 [29 U S.C. § 1132]
shal |l be applicable in the enforcenent of this section.

ERISA 8§ 502 is the statute's civil enforcenent nechanism
That section, in pertinent part, as set forth in 29 US C 8§
1132(a)(1)(B), 8§ 1132 (a)(3), and 81132(e), provides:

§ 1132. Civil enforcenent
(a) Persons enpowered to bring a civil action
A civil action may be brought -
(1) by a participant or beneficiary-
* * %
(B) to recover benefits due to him under the
terms of his plan, to enforce his rights under

12



the ternms of the plan, or to clarify his

rights to future benefits under the terns of

t he pl an;

* * %
(3) by a participant, beneficiary, or fiduciary (A to
enjoin any act or practice which violates any provision
of this subchapter or the terns of the plan, or (B) to
obtain other appropriate equitable relief (i) to redress
such violations of (ii) to enforce any provisions of this
subchapter or the terns of the plan;
* * %

(e) Jurisdiction
(1) Except for actions under subsection (a)(1)(B) of this
section, the district courts of the United States shal
have exclusive jurisdiction of civil actions under this
subchapt er brought by the Secretary or by a participant,
beneficiary, fiduciary, or any person referred to in
section 101(f)(1)[29 U.S.C 8§ 1021 (f)(21)] ....
(f) Amount in controversy; citizenship of parties

The district courts of the United States shall have
jurisdiction, W t hout respect to the anount in
controversy or the citizenship of the parties, to grant
the relief provided for in subsection (a) of this section
in any action.

ERISA §8 3, 29 U S.C. § 1002, defines “enpl oyee benefit plan”

or “plan,” “enployee organization,” “enployer,” “enployee,”

“participant,” “beneficiary,” and “person” as foll ows:
§ 1002. Definitions
For purposes of this subchapter:

* * %

(3) The term “enpl oyee benefit plan” or “plan” neans an
enpl oyee welfare benefit plan or an enployee pension
benefit plan or a plan which is both an enpl oyee wel fare
benefit plan and an enpl oyee pension benefit plan.

(4) The term “enpl oyee organization” neans any | abor
union or any organization of any kind ... in which
enpl oyees participate and which exists for the purpose,
inwhole or in part, of dealing wth enpl oyers concerning
an enpl oyee benefit plan, or other matters incidental to
enpl oynent rel ati onshi ps; or any enpl oyees’ beneficiary
associ ation organized for the purpose in whole or in
part, of establishing such a plan.

(5) The term*“enpl oyer” neans any person acting directly
as an enployer, or indirectly in the interest of an
enployer, in relation to an enpl oyee benefit plan; and
i ncl udes a group or association of enployers acting for
an enpl oyer in such capacity.

(6) The term*“enpl oyee” neans any i ndi vidual enpl oyed by

13



an enpl oyer.

(7) The term "participant” means any enpl oyee or forner

enpl oyee of an enpl oyer, or any nenber or fornmer nenber

of an enployee organization, who is or nay becone

eligible to receive a benefit of any type from an

enpl oyee benefit plan which covers enployees of such

enpl oyer or nenbers of such organization, or whose

beneficiaries may be eligible to receive any such

benefit.

(8) The term "beneficiary" means a person designated by

a participant, or by the terns of an enployee benefit

plan, who is or may becone entitled to a benefit

t her eunder .

(9) The term "person” neans an individual, partnership,

joint venture, corporation, nutual conpany, joint-stock

conpany, trust, westate, unincorporated organization,
associ ation, or enployee organi zation.

It is undisputed that M. Heimann is a “participant” of the
pl ans as defined in 8§ 1002(7). He is both a fornmer enpl oyee of an
enpl oyer and a fornmer nenber of a union or enployee organization
who is eligible to receive benefits from the plans that cover
enpl oyees of his fornmer enpl oyer and nenbers of his fornmer union.
(I'n fact, the plans involved in the present case were negoti ated by
| UEC and National Elevator Industry, Inc., a nulti-enployer
bargai ning unit including M. Heimann’s forner enpl oyer. W infer,
therefore, that IUEC is a sponsor of the plans.) It is also
undi sputed that Ms. Heimann is a “beneficiary” under 8§ 1002(8)
because she was designated by her husband or by the terns of the
plans and is entitled to benefits thereunder.

It follows that the terns “participant” and “beneficiary” nust
be deened to have the sane neani ng throughout ERI SA, and that the
terms include the Heimanns for all purposes of the statute. See

Mertens v. Hewitt Associates, 508 U S. 248, 259 (1993).

For the same reason, the defendants, the | EUC and M. Burkett,

14



are “persons” for purposes of each provision of the statute. Under
the alleged facts, the IEUC is an “unincorporated association,
associ ation, or enployee organi zation” and therefore is a “person”
under the statute. 8§ 1002(9). M. Burkett is included wthin the
definition of “person” because he is an “individual.” |d.
Furthernore, it is undisputed that M. Burkett was a busi ness agent
of the IEUC and was acting in the scope and course of his
enpl oynent for the union when he commtted the acts that the
Hei manns al |l ege were unl awful under ERI SA and the pl ans.

A Scope of ERISA G vil Enforcenent Provisions

Section 502(a)(3), 29 US C 8§ 1132(a)(3)--the third of
ERISA's “six carefully integrated civil enforcenent provisions,”

Massachusetts Miutual Life |Insurance Conpany V. Russell, 473 U.S.

134, 146 (1985)--allows a participant, beneficiary, or fiduciary to
bring a civil action “(A to enjoin any act or practice which
vi ol at es any provision of this subchapter or the terns of the plan,
or (B) to obtain appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter or
the ternms of the plan[.]” Unlike four of 8 502's six subsections,
8§ 502(a)(3) is not focused on specific areas or types of

defendants. See Vvarity Corp., 516 U S at 512. As the Suprene

Court pointed out, 8§ 502(a)(3) and (5) “create[] two ‘catchalls,

[to protect the interests of participants and beneficiaries]

providing ‘appropriate equitable relief’ for any’ statutory

violation[,]” whereas the others address particular evils, “i.e.,

the first (wongful denial of benefits and i nformation), the second

15



(fiduciary obligations related to the plan’s financial integrity),
the fourth (tax registration), and the sixth (civil penalties).”
Id. Further, “these ‘catchall’ provisions act as a safety net,
offering appropriate equitable relief for injuries caused by
violations that 8 502 does not el sewhere adequately renedy.” 1d.
As well, the legislative history describes these enforcenent

provisions as intended to provide both the Secretary and
partici pant and beneficiaries wth broad renedi es for redressi ng or
preventing violations of [ERISA][.]’” Id. (citing S. REP. No. 93-
127, p. 35 (1973, 1 Leg. Hist. 621; H R Rer. No. 93-533, at 17, 2
Leg. Hist. 2364)).

Section 510 of ERISA, 29 U.S. C. § 1140, nekes it unlawful for
“any person” to “discrimnate” against a participant or beneficiary
(1) “for exercising any right to which he is entitled” under the
pl an, ERI SA, or the Wl fare and Pension Plans D sclosure Act [29
US C 8§ 301 et seq.], or (2) for the purpose of “interfering” with
the attainnent of any right to which such partici pant may becone
entitled under the plan or such | aws. The Hei manns have set forth
all egations under which nost of the facts necessary to state a
claim for relief unquestionably could be proved, viz., that (1)
they are a “participant” and a “beneficiary” of an ERI SA plan; (2)
who have been intentionally and maliciously injured w thout cause
or justification by a “person”--the IEUC, M. Heimann's forner
uni on or enployee organi zation and its enployee, M. Burkett, an
i ndividual ; (3) because of the Heinmanns’ “exercise of rights to

which they were entitled” under the plans and ERISA i.e., their

16



rights to receive plan pension and health benefits, as well as M.
Hei mann’ s ri ght to engage i n non-disqualifying enpl oynent (w thout
unjustifiable interference). The only genui ne question renmaining
i s whether the defendants’ alleged conduct anmounted, under § 510,
to unlawful discrimnation against the Heimanns either (i) because
of the exercise of their rights under the plans or ERISA;, or (ii)
for the purpose of interfering with their attainnment of such
rights.

We conclude that, under the alleged facts, the defendants
vi ol ated provi sions of both § 510 of ERI SA and the Pl ans. Al though
the Supreme Court has not interpreted the term “discrimnate
against” in the context of 8 510 of ERISA, it has construed the
sane words in the antiretaliation provisions of other federal
statutes as neaning, in essence, toretaliate econom cally against.

See Robinson v. Shell GI Co., 519 U S 337, 342, 345, (1997)

(Section 704(a) of Title VIl of the Cvil R ghts Act of 1964, 42
U S. C 82000e-(a)); NLRB v. Scrivener, 405 U. S. 117, 121-122 (1972)

(Section 8(a)(4) of the National Labor Relations Act, 29 U S C
§158(a)(4)); Mtchell v. Robert DeMario Jewelry, Inc., 361 US.

288, 292-293 (1960) (Section 15(a)(3) of the Fair Labor Standards
Act of 1938, 29 U S.C. 8§215(a)(3)); Cf. Mertens, 508 U.S. at 255
(“And though we have never interpreted the precise phrase ‘other
appropriate equitable relief’ [in 8 502 of ERI SA] we have construed
the simlar |language of Title VII of the Cvil Rights Act of 1964
(before its 1991 anmendnents)--“any other equitable relief as the

court deens appropriate,” 42 U S.C. 8 2000e-5(g)--to preclude
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“awards for conpensatory or punitive damages.”)

The antiretaliation provision of Section 704(a), Title VII of
the Cvil R ghts Act of 1964, nakes it unlawful “for an enployer to
discrimnate against any of his enployees or applicants for
enpl oynent” who have either availed thenselves of Title VII's
protections or assisted others in so doing. 42 U.S.C. § 2000-e(a).
I n Robi nson, the Suprenme Court was asked to deci de whether the term
“enpl oyees,” as used in 8§ 704(a), includes former enpl oyees, such
that petitioner may bring suit against his forner enployer for
post -enpl oynent actions allegedly taken in retaliation for
petitioner’s having filed a charge with the Equal Enploynent
Qpportunity Comm ssion. Robinson. 519 U S. at 339-40. The Court
held that “the term ‘' enployees,’” as used in § 704(a) of Title VI,
i s anbi guous as to whether it includes fornmer enployees. It being
nore consistent with the broader context of Title VII and the
primary purpose of 8704(a), we hold that former enployees are
included within 8704(a)’s coverage.” |d. at 346. The Court’s
reasoning in refusing to construe the term“enpl oyees” narrowy as
excluding fornmer enployees fromthe antiretaliation protection of
8704(a) of Title VII is applicable by analogy to the question of
whether we, in the present case, may exclude fornmer enployee-
participants fromantiretaliation protection and excl ude uni ons or
enpl oyee organi zations from anenability for economc retaliation
agai nst fornmer enployee-participants under 8 510 of ERI SA The
Court stated:

Accordi ng to EECC, excl usion of fornmer enpl oyees fromthe
protection of 8 704(a) woul d underm ne the effectiveness
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of Title VII| by allowng the threat of post-enploynent
retaliation to deter victinms of discrimnation from
conplaining to EECC, and would provide a perverse
i ncentive for enployers to fire enpl oyees who m ght bring
Title VII clainms. Brief for United States and EEOC as
Am ci Curiae 18-21.

Those argunents carry persuasive force given their
coherence and their consistency wwth a primary purpose of
antiretaliationprovisions, maintainingunfettered access
to statutory renedi al nmechanisnms. Cf. NLRB v. Scrivener,
405 U. S. 117, 121-122, 92 S.C. 798, 800-01 ... (1972)
(National Labor Relations Act); Mtchell v. Robert
DeMario Jewelry, Ind., 361 U S. 288, 292-293, 80 S.C
332, 335-36 ... (1960) (Fair Labor Standards Act). EECC
qui te persuasively maintains that it woul d be destructive
of this purpose of the antiretaliation provision for an
enpl oyer to be able toretaliate wth i npunity agai nst an
entire class of acts under Title VII--for exanple,
conplaints regarding discrimnatory term nation

Robi nson, 519 U. S. at 346.

In the present case, it is not only nore consistent wth the
br oader context of ERI SA and the primary purpose of § 510, but al so
explicitly required by the definitions of “participant” and
“person” in 8 1002(7) and (9), that we hold that forner enployee-
participants are protected from economc retaliation by their
former unions or enpl oyee organi zati ons and their forner enpl oyers
under 8 510 for exercising their rights under the plans, ER SA and
ot her | aws.

Consequently, if, as the Heimanns allege, the defendants
intentionally and maliciously retaliated econom cally against the
Hei manns because of their exercise of rights under the plans and
ERI SA, the defendants “discrimnated against” the Heinmanns
unlawful Iy under 8 510 in violation of the plans and ERISA. To
read 8 510's use of the term “discrimnate against” in any other

way would require us to give the terma different neaning than the
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Suprene Court has consistently assigned to it 1in construing
previously enacted antiretaliation provisions. 1In all |ikelihood,
Congress relied on the Suprene Court’s interpretations of other
federal antiretaliation provisions in drafting and enacting 8 510
of ERISA. W see no good reason to read the term “discrimnate
agai nst” eccentrically in the present statute. “The authority of
courts to develop a ‘federal common |aw under ERISA, see
Firestone, 489 U S. at 110, is not the authority to revise the text
of the statute.” Mertens, 508 U S. at 258.

The Suprenme Court in Mertens announced precepts that we nust
follow in construing and applying ER SA Two of them are:
(1) “[L]anguage used in one portion of a statute ... should be
deened to have t he sane neani ng as the sane | anguage used el sewhere
inthe statute[,]”; and (2) “[V]ague notions of a statute’s ‘basic
purpose’ are ... inadequate to overcone the words of its text
regarding the specific issue under consideration. |d. at 260

(citing Pension Benefit Guaranty Corporationv. LTV Corp., 496 U S.

633, 646-647 (1990)). This is especially true with legislation
such as ERISA, an enornously conplex and detailed statute that
resol ved i nnuner abl e di sput es bet ween power ful conpetinginterests-
-not all in favor of potential plaintiffs. 1d. at 261-262 (citing
Pilot Life Insurance Conpany v. Dedeaux, 481 U S. 41, 54-56

(1987))”

Accordingly, we do not find determnative or helpful the
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flawed but frequently quoted 2 dicta of West v. Butler, 621 F.2d

240 (6'" Cir. 1980), that ERISA's legislative history indicates
“that the [§ 510] prohibitions were ainmed primarily at preventing
unscrupul ous enployers from discharging or harassing their
enpl oyees in order to keep them from obtaining vested pension
rights[,]” id. at 245, and “that discrimnation, to violate § 510,
must affect the individual’s enploynent relationship in sone
substantial way.” 1d. at 245-246. Recently, the Sixth Crcuit in
Mattei v. Mattei, 126 F.3d 794 (6'" Cir. 1997) reconsidered and

limted the West v. Butler dicta to the confines of the statute,

holding that the antiretaliatory protection of 8§ 510 is not
restricted to shielding only active enployees from economc
sanctions. As the Mattei court observed:

[I]nthe [West] court’s statenent that “Congress desi gned
8§ 510 primarily to protect the enploynent relationship,”
the use of the word “primarily” necessarily neans that,
in the court’s view, Congress intended that the statute
sonetinmes reach beyond the enpl oynent rel ati onship. The
overarching goal of the statute was to protect rights
conferred by an enployee benefit plan, and the court
recogni zed that the nobst common, but not the only
possi bl e, attack on those rights would be through the
enpl oynent relationship. Notably, the commttee report
quoted in Wst, 621 F.2d at 245, evinced Congress’s
desire for 8510 to protect pension rights and
expect ati ons from “econom c sanctions”--a br oad
description not l[imted to the sphere of enploynent.

Id. at 800. See also, dark v. Resistoflex Co., 854 F.2d 762, 770

(5" Cir. 1988) (“Resistoflex points to the Sixth Crcuit’s

’See ,e.g., Haberern v. Kaupp Vascular Surgeons Ltd. Defined
Benefit Pension Plan, 24 F.3d 1491 (3d Cr. 1994), cert. denied,
513 U. S. 1149, 115 S. C. 1099 (1995); McGath v. Auto-Body North
Shore, Inc., 7 F.3d 665 (7" CGr. 1993); Deening V. Anerican
Standard, Inc., 905 F.2d 1124 (7" Cir. 1990).
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statenent in West v. Butler, 621 F.2d 240, 245 (6'" Cir. 1980), that

‘[t]lhe legislative history [of § 510 of ERISA] reveals that the
[statute’s] prohibitions were ainmed primarily at preventing
unscrupul ous enployers from discharging or harassing their
enpl oyees in order to keep them from obtaining vested pension
rights.”’ As we read this passage, however, the qualifying word
‘“primarily’ | eaves roomfor a construction that extends section 510
protection to vested enpl oyees as well.”)

In our own review of the ERI SA historical materials we found
not hi ng to suggest that Congress intended to protect the pension
and wel fare benefits of active enpl oyees any nore strenuously than
that of retirees. Instead, Congress’s aimto safeguard equally the
rights of all participants, which by 8§ 1002(7)'s definition
i ncludes former enployees and forner union nenbers, is as evident
in the legislative history as it is in ERISA's statenent of its
policy, viz., “to protect ... the interests of participants in
enpl oyee benefit plans and their beneficiaries, by requiring the
di sclosure and reporting to participants and beneficiaries of
financial and other information ..., by establishing standards of
conduct, responsibility, and obligation for fiduciaries of enpl oyee
benefit plans, and by providing for appropriate renedies,
sanctions, and ready access to the Federal courts.” 8§ 1001(b).
See, e.g., S. Rer. No 93-127, at 35 (1973) (describing Senate
versi on of enforcenent provisions as intended to “provide both the
Secretary and participants and beneficiaries with broad renedi es

for redressing or preventing violations of [ERISA]”); H R Rep. No
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93-533, at 17 (describing House version in identical terns).
ERI SA' s basic purpose is “to strengthen and i nprove t he protections
and i nterests of participants and beneficiaries of enpl oyee pension
and wel fare plans.” S. REr, No. 93-127. See also, H R Rer. No. 95-
533, stating that the “primary purpose of the bill 1is the
protection of individual pension rights[.]” ERI SA's basic
pur poses, plain wrds and | egi slative history, require a readi ng of
88 510 and 502(a)(3) that provides all participants and
beneficiaries, including fornmer enployees, fornmer union nenbers,
and retirees with a renedy for economc retaliation because of
participants’ and beneficiaries’ exercise of pension plan rights.

Cf. Varity Corp, 516 U. S. at 512, 513.

Even i f we coul d accept West v. Butler’s notion of the primary

purpose of 8§ 510 as a plausible interpretation of part of the
| egislative history, the West court’s leap to the concl usion that
8 510 makes di scrim nation agai nst those who exercise ERI SA rights
unl awful only when it affects an ongoi ng enpl oynent relationshipis
W t hout support in the text or the legislative history of ERI SA
To read 8 510 to exclude retirees fromits protection would require
either that we give “participant” a different neaning in 8 510 than
in 8 1002(7) and el sewhere in ERISA or that we judicially exclude
retirees, i.e., fornmer enployees, fromall rights, information

remedi es and access to court afforded other participants by ERI SA
We cannot do either because, as the Suprene Court has adnoni shed,
courts lack authority to revise the text of the statute and should

gi ve | anguage used in one portion of a statute the sane neani ng as
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t he sane | anguage has when used el sewhere in the statute. Mertens,
508 U. S. at 258, 260.

B. Pl eadi ng Requi renents of 8§ 502

Def endants argue that, even construing the Hei manns’ petition
liberally, it fails to allege facts fromwhich a reasonable trier
of fact could find or infer that the defendants specifically
intended to retaliate against the Heimanns for their exercise of
rights under the Plans or to interfere with any of their rights
under the Plans. W disagree. Under ERISA 8 510 plaintiffs are
required to prove by a preponderance of the evidence that the
def endants specifically intended to commt acts which violated the
provi sions of ERISA or the terns of the plan. See, e.g., Kinbro v.

Atlantic Richfield Co., 889 F.2d 869, 881 (9'" Cir. 1989) (enpl oyee

must prove enployer’s specific intent to retaliate for enpl oyee’s
exercise of rights under plan), cert. denied, 498 U S. 814 (1990);
Cark v. Resistoflex Co., a Div. of Unidaynam cs Corp., 854 F. 2d at

770 (enployee nust prove specific intent to interfere wth

enpl oyee’ s pension rights); Dister v. Continental Goup, Inc., 859

F.2d 1108, 1111 (2d Gr. 1988) (section 510 claimnt nust prove
specific intent to engage in activity prohibited by section 510).

In their conplaint, the Heimanns all eged that: (1) M. Hei mann
“made contributions to The National Elevator |ndustry Pension Fund
(* Pension Fund’ ), and The National Elevator |Industry Health Benefit
Plan (‘Health Benefit Plan’)”; (2) “Louis Heimann retired fromQis
El evat or Conpany in January 1992 ... [and] [a]t that tinme Pension

Fund began paying pension benefits to Louis Heimann and Health
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Benefit Plan continued providing nedical and dental insurance to
the Hei manns”; (3) “Louis Heimann's enpl oynent by the University of
Texas as an el evator inspector does not constitute disqualifying
enpl oynent ”; (4) “Burkett, in his capacity as Business
Representative of Local 133, and therefore as the agent of | UEC
and on his own behal f, communi cated to the Plans that Louis Hei mann
was engaged in disqualifying enploynent and therefore caused the
Plans to suspend his pension benefits and term nate nedical and
dent al i nsurance coverage for the Hei manns”; (5) “Thi s
communi cation with the Plans constituted interference wth the
contract between the Heimanns and the Plans”; (6) “In interfering
with the contract between the Heimanns and the Plans |UEC and
Burkett acted willfully and intentionally, and with a reckless
disregard for the rights of the Heimanns”; (7) “As a proxinate
result of the interference with the Heimann’s [sic] contractua
ri ghts under the Plans by | UEC and Burkett, the Plans suspended t he
pension plan paynents which it was making to Louis Hei mann and
term nat ed t he nedi cal and dental insurance coverage bei ng provided
to the Hei manns.”

Federal Rule of G vil Procedure 9(b), pertaining to pleading
special matters, provides, in pertinent part, that “[malice,
intent, know edge, and other condition of mnd of a person may be

averred generally.” See Barrientos v. Reliance Standard Life Ins.

Co., 911 F.2d 1115 (5'" Cr. 1990); Belli v. Olando Daily

Newspapers, Inc., 389 F.2d 579, 589 (5" Cir. 1967); D Allessandro

v. Bechtol, 104 F.2d 845 (5'" Cir. 1939). The rule recogni zes the
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unworkability and wundesirability of requiring specificity in
pleading a condition of mnd; describing a state of mnd wth
exactitude is inherently difficult and would | ead to conpl exity and
prolixity in pleadings. 5 CHARLES A. WRIGHT & ARTHIR R M LLER, FEDERAL
PRACTI CE AND PROCEDURE, 8 1301 at 674 (2d ed. 1990).

From the above facts alleged in the conplaint, it can
reasonably be inferred that the Hei manns had protected ri ghts under
the plans; M. Hei mann exercised his right under the plan to engage
i n non-di squalifying enpl oynent; | UEC and Burkett fal sely inforned
the Plans that M. Heimann was engaging in disqualifying
enpl oynent; | UEC and Burkett had the specific intent to interfere
wth the Hei manns’ benefits and M. Heimann’s right to engage in
non-di squal i fying enpl oynent; |1 UEC and Burkett’s action caused the
unjust termnation of these rights. This is sufficient to state a
cl ai m under ERI SA.

Federal Rules of G vil Procedure 8(a)(2), 8(e) and 8(f) state
that technical fornms of pleading are not required, that pleadings
ought to be construed liberally so as to do substantial justice,

and nost inportant of all, they substitute the requirenent of “a
short and plain statenent of the clai mshow ng that the pleader is
entitled to relief” for the technical fornula, such as “facts
constituting a cause of action,” which typified the preexisting
codes. WRIGHT & MLLER, supra, 8§ 1202 at 68 (2d ed. 1990). Hence,
a conplaint is not subject to dismssal with prejudice unless it

appears with certainty that no relief can be granted under any set

of facts that can be proved in support of its allegations. |d. at
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145 (citing Fernandez-Mintes v. Allied Pilots Assoc., 987 F.2d 278

(51" Gir. 1993)); U.S. v. Ualde Consol. Indep. Sch. Dist., 625 F.2d

547 (5'" cir. 1980). The use of the term“specific intent” or other
ERI SA term nology is not sacranental or necessary to the pleading
of a cause of action under 8 502(a). The Suprene Court has held
that state causes of action may fall squarely within the anbit of
ERI SA 88 502(a) and 510 even when the state action purports to
assert only a renedy avail abl e under state aw using only state | aw

theories and term nol ogy. See Metropolitan Life I nsurance Conpany

v. Taylor, supra and Ingersoll-Rand Conpany v. Md endon, supra.

The Hei manns’ petition’s all egation of facts also entitle them
to bring a civil action for declaratory judgnent to clarify and
enforce their rights under the terns of the plan. Consequent |y,
the Heimanns are entitled to bring a civil action under 8
502(a)(1)(B) for those purposes.

A civil action may be brought by a partici pant or beneficiary
under 8502(a)(1)(B) “to recover benefits due hi munder the terns of
his plan, to enforce his rights under the terns of the plan, or to
clarify his rights to future benefits under the terns of the
plan[.]” The purpose of § 502(a)(1)(B) is to provide the neans by
which a participant or beneficiary nmay enforce his rights to

benefits and any other plan-created rights. Dukes v. US.

Heal t hcare, Inc., 57 F. 3d 350, 357 (3d Cr. 1995). For exanple, an

ERISA welfare benefit plan participant my seek declaratory

judgnent to clarify his rights under the plan. Camarada v. Pan

Anerican Wirld Airways, 956 F. Supp. 299 (E.D.N. Y. 1997).
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The Decl aratory Judgnent Act provides that, with exceptions
not here pertinent, “in a case of actual controversy within its
jurisdiction ... any court of the United States, upon the filing of
an appropriate pleading, nmay declare the rights and other | egal
relations of any i nterested party seeki ng such decl arati on, whet her
or not further relief is or could be sought.” 28 U S.C § 2201.
Furt her necessary or proper relief based on a declaratory judgnment
may be granted, after reasonable notice and hearing, against any
adverse party whose rights have been determ ned by the declaratory
judgment. 28 U.S.C. 8§ 2202. Under the Act a court has the power,
upon a subsequent petition, to grant coercive or further
declaratory relief in connection with a final declaratory judgnent

theretofore entered. Shunaker v. Utex Exploration Co., 157 F. Supp

68 (D.Uah 1957); Univ. of New Hanpshire v. April, 347 A 2d 446

(N.H. 1975).

“Proceedi ngs under the Declaratory Judgnent Act are governed
by the sanme pleading standards that are applied in other federal
civil actions.” 5 WRGHT & MLLER, supra, 81238 at 285 (footnotes
omtted citing authorities). The plaintiff mnust allege a
“Jjusticiable controversy” in order to state a claimfor declaratory

relief. Id. (citing Maryland Gas. Co. v. Pacific Coal & G| Co.,

312 U.S. 270, 61 S.Ct. 510 (1941)); Aetna Life Ins. Co. v. Haworth,

300 U.S. 227, 57 S.Ct. 461 (1937); Tennessee Coal, Iron & R Co. v.

Muscoda Local No. 123, etc., 137 F.2d 176 (5'" Gr. 1943) aff’d 321

U S 590 (1944). The conplaint nust disclose “a legal right,

relation, status, or interest claimed by plaintiff over which a
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di spute with the defendant has arisen.” 5 WRGHT & MLLER, supra, at

287 (citing Paper Carriers Union No. 450 v. Pulitzer Pub. Co., 309

F.2d 716 (8" Cir. 1962)); see also Aralac, Inc. v. Hat Corp. of

Anerica, 166 F.2d 286 (3¢ Gr. 1948). The Decl aratory Judgnent Act
is a procedural statute providing an addi tional renmedy i n which the
federal courts already have jurisdiction, and should be given a

liberal interpretation. Tennessee Coal, Iron & R Co. v. Miscoda

Local No. 123, supra, 137 F.2d at 179.

The Hei manns’ conpl ai nt di scl oses that they have | egal rights
to pension and health benefits under the plans, and that M.
Hei mann has the right to engage in non-disqualifying enploynent
W thout being threatened or harned with |oss of benefits for
himsel f and his wife; that a dispute has arisen with the defendants
over whether the enploynent in which he wishes to engage is
“di squal i fying enpl oynent” under the plan and whether M. Hei mann
can pursue such enploynent without inpairing his and his wfe’'s
rights to benefits under the plans; that the defendants have
al ready once acted, and may act again, to deprive himand his wfe
of benefits fromthe plans and to deprive himof his right under
the plan to pursue such non-disqualifying enploynent. Thus, the
Hei manns’ conplaint fulfills the requisites of 8§ 502(a)(1)(B) of
ERI SA and the Declaratory Judgnent Act for stating a cause of
action for declaratory relief clarifying and enforcing their rights
under the plans, viz., legal rights under the ternms of the plans
clainmed by plaintiffs over which a dispute has arisen wth the

def endant s. In adopting the Declaratory Judgnent Act, it was
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Congress’ intent to prevent avoi dabl e damages from being incurred
by a person who is not certain of his rights, and to afford himan
early adjudication of his rights wthout waiting until his
adversary takes injurious action against him See 5 WR GHT & MLLER,
supra, at 288. It is evident that Congress was of the sanme m nd
when it enacted 8 502(a)(1l)(B), giving every participant and
beneficiary the right to bring a civil action to clarify and
enforce his rights under the terns of the plan. Under the facts
al | eged decl aratory judgnent can and shoul d be granted clarifying
and enforcing the Hei manns’ rights under the Plans to benefits and
to engage in non-disqualifying enploynent. The Hei manns are
entitled to early adjudication of these rights wthout risking
further retaliation or interference by the defendants.

In addition to their main argunent that the Heimanns failed to
state a claimfor relief, the defendants contend that the Hei manns’
suit nmust be di sm ssed because they did not specify the particul ar
type of equitable relief to which they are entitled. However,
Federal Rule of G vil Procedure 8(a) requires only “a short and
pl ain statenent of the claimshow ng that the pleader is entitled

torelief.” See Doss v. South Central Bell Tel. Co., 834 F. 2d 421,

423, n.3 (5" Cir. 1987) (“[DJism ssal was not proper. The court
stated that it dismssed those clains because the plaintiff had
requested legal relief rather than the equitable relief authorized
by Title VII. However, demand of an inproper renedy is not fata
to a party’'s pleading if the statenent of the claimis otherw se

sufficient to show entitlenent to a different formof relief.”)

30



(di scussing Hil debrand v. Honeywel| Co., 622 F.2d 179, 181 (5" Cr

1980) ); Sout hpark Square Ltd. v. Gty of Jackson, 565 F. 2d 338, 341

n.2 (5" Gr. 1977); Thonpson v. Allstate Ins. Co., 476 F.2d 746,

749 (5" Cir. 1973) (“[A] notion to dismss for failure to state a
claimshoul d not be granted ‘unless it appears to a certainty that
the plaintiff would be entitled to no relief under any set of facts
whi ch could be proven in support of his claim’”); cf. Carter v.

South Central Bell, 912 F.2d 832, 841 (5'" Cr. 1990). See al so

FED. R QVv.P. 54(c) (“[E]very final judgnent shall grant the relief
to which the party in whose favor it is rendered is entitled, even
if the party has not demanded such relief in the party’s
pl eadi ngs.”) Accordingly, we hold that the Heimanns’ claim while
failing to specifically request equitable relief, is otherw se

sufficient to show entitlenment to such relief.?

VI. ERI SA ORDI NARY PREEMPTI ON UNDER § 514 and § 502(a)

ERI SA i s a conprehensi ve statute designed “to protect ... the
interests of participants ... and ... beneficiaries ... by
establ i shing standards of conduct, responsibility, and obligation
for fiduciaries ... and ... providing for appropriate renedies ..

and ready access to the Federal courts.” Varity Corp., 516 U S. at

*The dissent argues that because the Hei manns did not request
|l eave to anend in their initial brief, they waived the issue on
appeal, citing Light v. Blue Cross and Blue Shield of Ala., Inc.,
790 F.2d 1247, 1248 n.2 (5" Cr. 1986). Light is inapposite,
however, because the Hei manns did not need to anmend their petition
due to the fact that they have stated a cause of action under ERI SA
based on their factual allegations. See Doss, 834 F.2d at 424
(citing Hildebrand, 622 F.2d at 181).
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513 (citing ERISA § 2(b), 29 U S.C. § 1001(b)). See also Shaw v.

Delta Air Lines, 463 U S. 85, 90 (1983). Section 514(a) of ERI SA,
29 U S C § 1144(a), specifically provides that ER SA “shall
supersede any and all State laws insofar as they nmay now or
hereafter relate to any enployee benefit plan ....” (Enmphasi s
added). The Suprene Court has “endeavored with sone regularity to
interpret and apply the ‘unhelpful text’ of ERISA's pre-enption

provision.” Cal. Div. of Labor Standards Enforcenent v. Dillingham

Constr., N.A, Inc., 519 U S 316, 323 (1997). The Court’s cases

have acknow edged that ERISA's pre-enption provision is “clearly

expansi ve,” has “a broad scope,” “expansive sweep,” is “broadly
worded,” “deliberately expansive,” and “conspicuous for its
breadth.” 1d. (Ctations omtted). The Court’s efforts have

yielded a two-part inquiry: a law relates to a covered enpl oyee
benefit plan for purposes of 8§ 514(a) if it (1) has a connection
wth or (2) reference to such a plan. 1d. Additional insight was

provi ded by the Court’s observation in John Hancock Life | nsurance

v. Harris Bank, 510 U S. 86, 99 (1993) that “we discern no solid

basis for believing that Congress, when it desi gned ERI SA, intended

fundamentally to alter traditional preenption analysis.”*

“See also Dillingham Constr., 519 U. S. at 336, 117 S.Ct. at 843
(1997)(Scalia, J., with G nsburg, J., concurring):
...[t]he ‘relate to’ clause of the pre-enption provision
is neant, not to set forth a test for pre-enption, but
rather toidentify the fieldin whichordinary field pre-
enption applies-nanely, the field of l|aws regulating
“enpl oyee benefit plan[s] described in section 1003(a) of
this title and not exenpt under section 1003(b) of this
title,” 29 U S.C. 8§ 1144(a). [In view of][o]Jur new
approach to ERISA preenption ... set forth in John
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Qoviously preenption under 8 514 is not without its limts.

See, e.g., Mackey v. Lanier Collection Agency & Service, Inc., 486

U S 825 (1988); Fort Halifax Packing Co. v. Coyne, 482 U S 1

(1987). However in the present case, as in Ingersoll-Rand, we have

no difficulty finding the state |aw causes of action preenpted
because “the existence of a pension plan is a critical factor in

establishing liability” under state aw. lngersoll-Rand, 498 U. S.

at 139.

Al so, as in Ingersoll-Rand, even if there had been no express
preenption, the Heinmnns' state causes of action are preenpted
because they conflict directly with an ERI SA cause of action.?®

| ngersol | -Rand., 498 U. S. at 142. Wth respect to ERI SA causes of

action, the Suprene Court has noted that “*“[when it is clear or
may fairly be assuned that the activities which a State purports to
regul ate are protected” by 8 510 of ERI SA “due regard for the
federal enactnent requires that state jurisdiction nust yield.””

ld. at 145 (quoting Lingle v. Norge Div. of Magic Chef, Inc., 486

U S. 399, 409, n.8 (1988)).

Hancock Mut. Life Ins. Co. v. Harris Trust and Sav. Bank

.. it accurately describes our current ERI SA
jurlsprudence to say that we apply ordinary field pre-
enption, and, of course, ordinary conflict pre-enption

State lawis preenpted to the extent it actually conflicts with
federal law, that is, when it is inpossible to conply with both
state and federal |aw or where the state | aw stands as an

obstacle to the acconplishnent of the full purposes and objectives
of Congress. See, e.g., Florida Line & Avocado G owers, Inc. V.
Paul , 373 U. S. 132, 142-143 (1963); Huones v. Davidowitz, 312 U. S
52, 67 (1941); Silkwood v. Kerr-MGee Corp., 464 U. S. 238 (1984).
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Accordi ngly, we concl ude that because t he Hei manns have st ated
clainms upon which relief may be granted under ERI SA 88 502(a) and
510 that conflict with their causes of action under Texas |aw for
tortious interference with contract and intentional infliction of
enotional distress, such state | aw causes of action are preenpted
by ERI SA.

VI'1. CONCLUSI ON

For the reasons assigned, we affirm the district court’s
di sm ssal of the appellants’ state lawtort clains, but reverse the
district court’s dismssal of the appellants’ causes of action
under ERI SA 88 502(a) and 510, and remand this case for further
pr oceedi ngs.

AFFI RVED | N PART, REVERSED | N PART AND REMANDED



EMILIO M. GARZA, Circuit Judge, concurring in part and dissenting in part:

Themajority decidesthat the Employee Retirement Income Security Act of 1974 (“ERISA”)
completely preemptsthe claims of Louis and Lou Heimann (“the Heimanns’) and that the Heimanns
alegefactslegdly sufficient to stateaclamunder ERISA. | agreewiththefirst holding, but disagree
with the second one. Accordingly, | concur in part and dissent in part.

I

The Heimanns sued the International Union of Elevator Constructors (“IUEC”) and Ken
Burkett, the Business Representativefor IUEC Local No. 133, in Texascourt. Intheir petition, they
averred that their benefits from The Nationa Elevator Industry Health Benefit Plan (“Plan”) and
Louis Heimanns benefits from The National Elevator Industry Pension Fund (“Fund’) were
discontinued after Burkett misrepresented to the Plan and the Fund that L ouis Heimann was engaged
in disqualifying employment.® Based on this contention, the Heimanns charged IUEC and Burkett
with intentional infliction of emotional distress and tortious interference with a contract.

IUEC and Burkett removed the case to federa district court, alleging that ERISA and the
Labor Management Relations Act (“LMRA”) preempted the Heimanns claims.” The Heimanns
responded with a motion to remand for lack of jurisdiction. The district court denied the motion,
finding ERISA to preempt the claims.®

IUEC and Burkett subsequently filed amotionto dismissthe Heimanns' claims as preempted
by ERISA. The Magistrate Judge, to whom the motion was referred, recommended dismissal. The

® During his career, Louis Heimann and hisemployers, Otis Elevator Company and
Montgomery Elevator Company, “each [had] made contributions to the Plan and the Fund in
accordance with provisions of the applicable Standard Agreements which were in effect from time
to time, and which had been negotiated by IUEC an National Elevator Industry, Inc., a multi-
employer bargaining unit.”

! Following removal, the action against IUEC and Burkett was consolidated with an action that
the Heimanns had filed against the Plan and the Fund. The Heimanns later settled with the Plan and
the Fund.

8 Thedistrict court expressed no opinion on the LMRA’ s effect on the claims.
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Helmanns objected. At the end of their objections, they stated, “If the Court is of the opinion that
[we] . .. should specifically plead aclamunder [ERISA] . . ., then[we] . . . request leave to filed an
Amended Complaint inthismatter.” Thedistrict court agreed withthe Magistrate Judge, and granted
the motion to dismiss. Indoing so, it failed to act on the Heimanns' request for leave to amend their
pleading. “Although Plaintiffs’ motion to remand was denied . . ., Plaintiffs have not sought leave
of Court to amend their complaint to add aclaim under ERISA section 502(a),” it mistakenly stated.
The Heimanns timely appealed.
I

The Heimanns first challenge the denid of their motion to remand for lack of jurisdiction,
arguing that ERISA does not preempt their clams. We review the district court’ srefusal to remand
de novo. See McCldland v. Gronwaldt, 155 F.3d 507, 511 (5th Cir. 1998).

District courts possess jurisdiction over actionsremoved from state court that include one or
more state-law claims completely preempted by ERISA. See Gilesv. NYLCare Health Plans, Inc.,
172 F.3d 332, 336-37 (5th Cir. 1999). ERISA completely preempts state-law claimsthat fall within
(1) its express preemption provision, see 29 U.S.C. § 1144(a) (section 514(a)),° and (2) its civil
enforcement provision, seeid. § 1132(a) (section 502(a)).*° See McClelland, 155 F.3d at 517-19.

The plaintiff’ swell-pleaded complaint ordinarily determines whether or not a state-law claim meets

®  Section 514(a) declares that ERISA (subject to several exceptions inapplicablehere)
“supersedesany and all Statelawsinsofar asthey may now or hereafter relate to any employee benefit
plan” subject to regulation under ERISA (“ERISA plan”). 29 U.S.C. § 1144(a). As such, it
establishes that ERISA overrides, among other things, state-law claims raising factual issues
that “areintricately bound up with theinterpretation and administration of an ERISA plan.” Hubbard
v. Blue Cross & Blue Shield, 42 F.3d 942, 946 (5th Cir. 1995). Courtsusually characterizethetype
of preemption arising under section 514(a) as conflict, defensive, or ordinary
preemption. See Butero v. Royal MacCabes Life Ins. Co., 174 F.3d 1207, 1212 (11th Cir. 1999);
Gilesv. NYLCare Health Plans, 172 F.3d 332, 337 (5th Cir. 1999).

10 We previously have “note[d] that there exists some ambiguity in the caselaw as to whether
the scope of complete preemption islimited only to those claims falling within section 502(a)(1)(B),
or whether complete preemption encompasses al claims faling within the scope of section 502(a).”
McClelland v. Gronwaldt, 155 F.3d 507, 517 n.34 (5th Cir. 1998).
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the two criteriafor complete preemption.** Seeid. at 512 n.11.

| agree with the mgjority that the Heimanns claims satisfy our test for complete preemption.
The claims come within ERISA’s express preemption provision. To resolve them, the fact-finder
must decide: (1) whether or not the lUEC, through Burkett, notified the Plan and the Fund that Louis
Heimann was engaged in disquaifying employment; (2) whether or not L ouis Heimann was engaged
in disqudifying employment; and (3) whether or not the Plan and the Fund discontinued benefits
because the IUEC, through Burkett, told them that Louis Heimann was engaged in disquaifying
employment.’? Because these issues are intricately bound up with the interpretation and
administration of an ERISA plan, the claims relate to an ERISA plan, and therefore are subject to
ordinary preemption. See Hubbard v. Blue Cross & Blue Shield Ass'n, 42 F.3d 942, 946 (5th Cir.
1995) (holding that state-law claim dleging that athird party caused the denia of benefits under an
ERISA planis subject to ordinary preemption). The claims also fall within the scope ERISA’s civil
enforcement provision in that they seek relief for an alleged wrongful denia of benefits due under
ERISA plans. See29 U.S.C. §1132(a)(1)(B). Accordingly, thedistrict court did not err in denying
the Heimanns' motion to remand for lack of jurisdiction.™®

1
The Heimanns also dispute the district court’s dismissal of their clams as preempted by

ERISA. Wereview adismissal for faillure to state aclaim de novo. See Doe ex rel. Doev. Dallas

1 For discussion of thewell-pleaded complaint rule, see Metropolitan Life Insurance Company
v. Taylor, 481 U.S. 58, 63, 107 S. Ct. 1542, 1546, 95 L. Ed. 2d 55, _ (1987) (ERISA case).

12 Based onthe allegationsin the Heimanns' petition, | conclude that the Plan and the Fund are
ERISA plans, see 29 U.S.C. § 1002(1)-(3) (defining the different kinds of ERISA plans); Kenney v.
Roland Parson Contracting Corp., 28 F.3d 1254, 1257-59 (D.C. Cir. 1994) (deciding whether or not
aplan meets ERISA’ s definition of “pension plan”); Hansen v. Continental Ins. Co., 940 F.2d 971,
976-78 (5th Cir. 1991) (deciding whether or not a plan meets ERISA’s definition of “employee
welfare benefit plan”), Louis Heimann is a participant in the Fund and the Plan, see 29 U.S.C. §
1002(7) (defining “participant”), and Lou Heimann is a beneficiary of the Plan, see id. § 1002(8)
(defining “beneficiary”).

13 Unlike the mgjority, | see no reason to provide an additional ground for affirming the denial
of the motion to remand for lack of jurisdiction. See Boggsv. Boggs, 520 U.S. 833, 841, 117 S. Ct.
1754, 1760, 138 L. Ed. 2d 45, (1997).
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Indep. Sch. Dist., 153 F.3d 211, 215 (5th Cir. 1998). In deciding whether or not a complaint states
avadid clam for relief, we consider its allegations in the light most favorable to the plaintiffs and
resolve every doubt in their favor. See Lowery v. TexasA & M Univ., 117 F.3d 242, 247 (5th Cir.
1997).

| disagree with the mgjority that the Heimanns have stated valid claimsfor relief. lUEC and
Burkett sought dismissal of the Heimanns' claims as subject to ordinary preemption after the district
court decided not to remand. Having aready found the claims to come within ERISA’s express
preemption provision in determining that complete preemption provided a jurisdictiona basis for
removal, the district court granted the motion to dismiss. Thisdisposition was entirely proper. See
Butero v. Royal MacCabees Life Ins. Co., 174 F.3d 1207, 1215 (11th Cir. 1999) (ERISA case)
(affirming the district court’ s finding of jurisdiction based on compl ete preemption and subsequent
dismissal (with leave to refile) of the plaintiff’s claims as subject to ordinary preemption) (citing
McClelland v. Gronwaldt, 155 F.3d 507, 517 (5th Cir. 1998), for the proposition that “[i]f the
plaintiff’s claims are superpreempted [i.e., completely preempted], then they are also defensively
preempted”).

| appreciate that affirming the dismissal of the claims seems harsh in light of the Heimanns
motion for leave to amend their pleading to allege an ERISA clam. See JAMESF. JORDEN ET AL.,
HANDBOOK ON ERISA LITIGATION § 2.07[A] (2d ed. Supp. 1999) (“If [ordinary preemption is]
raised by amotion to dismiss, counsel should anticipate that the plaintiff may be afforded one or more
opportunities to amend the complaint, including the opportunity to redraft factual alegationsand to
add aclaimfor relief under ERISA.”); see also Griggsv. Hinds Junior College, 563 F.2d 179, 180
(5th Cir. 1977) (per curiam) (“ Granting leaveto amend isespecialy appropriate, in casessuch asthis,
when the trial court has dismissed the complaint for failure to state a clam.”). However, the

Helmanns have chosen not to make the district court’ sinaction on their motion for leave to amend
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an issue on appea.** Faced with this situation, we must let the dismissal stand. See Light v. Blue
Cross & Blue Shield of Ala,, Inc., 790 F.2d 1247, 1248 n.2 (5th Cir. 1986) (affirming grant of
summary judgment on claims subject to ordinary preemption) (refusing to consider the plaintiffs
argument that thedistrict court erred infailing to allow themto amend their complaint to stateaclaim
under ERISA because the argument was not raised in the plaintiffs initial brief).
Vv

| conclude that the district court was correct not only in refusing to remand for lack of

jurisdiction, but also in subsequently dismissing the state-law claims comprising this action.

Accordingly, I concur in part and dissent in part.

14 Themajority holdsthat the Heimanns do not need to amend because their petition pleads facts
legally sufficient to state a clam under ERISA. In support of this determination, it cites the
longstanding rule that a complaint need not correctly categorize legal theories giving rise to the
clams, but only must alege facts upon which relief can be granted to survive amotion to dismissfor
failure to state aclaim. See Rathbornev. Rathborne, 683 F.2d 914, 917 n.8 (5th Cir. 1982). That
rule is inapplicable here. Pleading facts that bring one’s state-law claims within ERISA’ s express
preemption provision, asthe Heimanns have done, does not have the effect of transforming the state-
law claimsinto ERISA clams. It hasthe effect of extinguishing the state-law claims. See29 U.S.C.
81144(a); seealso JAMESF. JORDENET AL., HANDBOOK ON ERISA LITIGATION 8 2.03 (2d ed. Supp.
1999) (“Thelegidative history behind [ERISA’ sexpress preemptionprovision] . . . makesit clear that
Congress intended to supplant all state regulation
of employee benefit plans with auniform system.”).
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