UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41463

JUDI TH BAZAN, by next friend Victoria Rose Bazan, individually
and as representative of the Estate of Leonel Bazan, Jr.,
Deceased; VICTORI A ROCSE BAZAN, a M nor,
Pl ai ntiffs-Appellees,
ROSE MARI E AVALOS
| nt er venor - Appel | ee,
vVer sus
H DALGO COUNTY, ET AL.,
Def endant s,

RAUL VARGAS, Individually and in his Oficial Capacity,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

March 27, 2001
Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this interlocutory appeal fromthe summary judgnent deni al
of qualified imunity for Texas Departnent of Public Safety (TDPS)
Trooper Raul Vargas’ use of deadly force (the Trooper being the
sole surviving witness to such use and the test being whether his
actions were objectively reasonable), the threshold issue is

whet her the facts the district judge concluded are genuinely



di sputed are also material. If they are material, we |ack
jurisdiction.

In additiontoclaimng entitlenent to qualified imunity, the
Trooper contends the district court erred in accepting affidavits
of two witnesses to events preceding the use of deadly force. He
claims the affidavits conflict wth the wtnesses earlier
deposi tions. Because the facts the district court concluded are
genui nely disputed are also material to the reasonabl eness of the
Trooper’s conduct, appellate jurisdiction is |acking. DI SM SSED

l.

While in his patrol car close to m dnight on 26 August 1993,
Tr ooper Vargas observed a vehicle w thout headlights skidding into
a ditch. |Its driver was the decedent, Leonel Bazan, Jr. (Bazan);
his brother, Victor Bazan, was in the back; Rogelio Salinas, the
front. Followng his confrontation with the Trooper at the
vehicle, Bazan fled into a field; Trooper Vargas chased him and,
while the two were alone there, the Trooper shot Bazan. He died
fromthe wound

The accounts of what occurred at the vehicle differ.
Therefore, the Trooper’s version is presented first, then those of
the two witnesses. Next presented is the Trooper’s description of
events once Bazan fled into the field and he alone followed,

finally, the deposition testinony of tw post-deadly-force



W tnesses and the opinion (by affidavit) of the Trooper’s expert
W t ness.

A

1

Trooper Vargas' version (his deposition and affidavit)
foll ows. Because he was alone in a dark, high-crine area, when his
instructions that Bazan exit his vehicle were not obeyed, the
Trooper drew his service revol ver. He repeated the order, but
Bazan did not inmmediately conply. Bazan suddenly exited; he
appeared “excited” and “fidgety”, talking loudly and flinging his
arns, and did not follow the Trooper’s order to “get down on the
ground”. Trooper Vargas shined his flashlight into Bazan's face;
his eyes were bloodshot and glassy. (This observation was
corroborated by Victor Bazan’s deposition: he and Bazan had snoked
marijuana earlier that day, and Bazan had been drinking al coho
t hroughout the day. Bazan’'s autopsy reveal ed a bl ood-al cohol |evel
of 0.07 and traces of cocaine, but not marijuana.)

Bazan noved toward Trooper Vargas, who placed his foot in
Bazan’ s abdonen and “pushed” himaway. After the Trooper did so,
Bazan crouched over and asked why the Trooper had “kicked” him

Bazan told Trooper Vargas he had to urinate. The Trooper
rehol stered his service revolver; and, while he allowed Bazan to
urinate, the Trooper snelled al cohol. Bazan was crying and asked

to be left alone, saying he lived “right there”, pointing east.



The Trooper reached for Bazan to |lead him back to Bazan’s
vehicle to arrest him Bazan grabbed the Trooper’s flashlight, and
asked why he was being arrested. Trooper Vargas replied it was
because Bazan was drunk. The Trooper drew his baton, because the
manner and force with which Bazan had grabbed the Trooper’s
flashlight showed Bazan would not be arrested wllingly.
Repeat edl y, Bazan asked why the Trooper wanted to hit him The
Trooper replied: he did not want to; Bazan shoul d put his hands on
t he vehicle.

Next, Bazan grabbed the Trooper’s baton. Trooper Vargas said
that, if Bazan took the baton, he would have to shoot him
Real i zi ng he could not overpower Bazan, the Trooper released the
baton and drew his revol ver; Bazan conplied, releasing the baton.

Trooper Vargas instructed Bazan to place his hands on the
vehi cl e, and then wal ked to his patrol car to radio for assistance.
Salinas told Bazan to cal mdown, that the Trooper was not going to
hit him But, before the Trooper called for assistance, Bazan
began to run east across a field toward resi dences.

The Trooper chased him In doing so, the Trooper left the
other two individuals — Victor Bazan and Salinas — at his
unat t ended police vehicle; he did so because his “busi ness was with

the driver”, Bazan.



2.

Vi ctor Bazan' s deposition follows. Trooper Vargas instructed
Bazan at least twice to exit his vehicle before he did so.! Upon
exiting, Bazan lifted his shirt, saying, “lI don’t have nothing on
me”, apparently to show he was unarnmed. The Trooper then pushed
Bazan back with his foot, and Bazan slipped to his knees. (Victor
Bazan initially testified that Trooper Vargas “didn’t kick [Bazan]

[ but rather] pushed hi m back” (enphasis added); l|ater, he and
counsel for the Trooper debated the applicability of the word
“kick”, and Vi ctor Bazan concl uded t he Trooper “ki cked [ Bazan] down
or pushed hi m down”.)?2

The Trooper told Bazan to get on the ground; Bazan refused.
At that point, the Trooper pulled out his baton and “kind of, |ike,

you know, psyched himout”, so Bazan grabbed the baton.® Trooper

Victor Bazan's affidavit states: “Leonel [Bazan] got out as
he was told.”

2Victor Bazan's affidavit states: the Trooper kicked Bazan in
t he st omach.

3Victor Bazan's affidavit states:

[ The Trooper] went at Leonel several tines
with the baton as if to hit him He seened to
be trying to psyche Leonel out. He acted rea

aggressive even though Leonel was on his
knees. Leonel crouched down as RAUL VARGAS
swng at him Finally, Leonel reached up to
stop the baton when it |ooked |Iike he would
hit him RAUL VARGAS t hen reached up with the
flash light to hit Leonel. Leonel reached up
again fromhis knees to defend hinsel f, asking
“why do you want to hit nme?” Leonel was right

5



Vargas threatened that, if Bazan did not drop the baton, he would
draw his revol ver. Bazan dropped the baton.

Bazan’s request to urinate was subsequent to the scuffle over
the baton (in contrast to the Trooper’s chronol ogy). The Trooper
rehol stered his revolver at that point. Bazan asked why the
Trooper wanted to arrest him the Trooper replied it was because
Bazan was drunk. Bazan told the Trooper not to hit him (Victor
Bazan did not recall the Trooper’s replying he was not going to or
did not want to hit him nor did he recall Bazan’s yelling at the
Tr ooper.)

The Trooper never said anything rude or inproper to the three
nen.* On the other hand, the Trooper was not reasonable in telling
Bazan to |lie on the ground before he asked for a driver’s |license

or if Bazan had been dri nking.

besi de ne when this happened. He had tears in
hi s eyes.

“'n his affidavit, Victor Bazan recalled that, as the Trooper
wal ked to his patrol car, he said in Spanish: “[N ow you' re gonna
get it”.

It was not so nuch the words RAUL VARGAS used.
He did not curse or scream He appeared
enraged fromthe start. He kept attacking ny
br ot her when he had not said or done anyt hing
aggressive to or disrespectful of the officer.
While ny brother was crying he continued to
raise his baton at him and order himto the
ground. We were all afraid of that guy.



3.

Salinas’ deposition follows. He did not renenber if the
Trooper asked Bazan to get out of his vehicle nore than once. The
Trooper and Bazan used the sane tone of voice —“yelling”.

As Bazan wal ked toward Trooper Vargas, the Trooper put his
foot up and pushed Bazan’s stonmach, at which point Bazan fell on
his knees.> Wile on his knees, Bazan lifted his shirt to show he
had no weapon.

When Bazan refused to lie on his face, the Trooper swng a
flashlight, which Bazan caught in one hand; Trooper Vargas, wth
the ot her hand, then swung his baton, which Bazan caught as well,
asking what was going on.® Bazan released both itens when the
Trooper threatened to pull his revolver, but the Trooper drew it
anyway and pointed it at Bazan.

The Trooper next allowed Bazan to urinate (sanme chronol ogy as

Vi ctor Bazan’s). Then, the Trooper went to his patrol car to use

Salinas’ affidavit states:

Fromthe tine the officer first walked up to
the car he was acting very weird. He was very
aggressive, and only focussed [sic] on Leonel.
He seened to be taunting Leonel and threatened
him several times as if to try to start
sonething. It wasn’t what he said but what he
did that was so strange. He ki cked Leonel
when Leonel showed him he was unarned. He
demanded Leonel |ie face down on the ground
while he would swing at himw th the baton.

6Salinas’ affidavit states: Bazan was only trying to protect
hi msel f.



the radio. (Salinas did not recall the Trooper’s telling Bazan he
was under arrest.)

The Trooper never said anything inproper, unprofessional, or
threatening to Salinas. But, under the circunstances, the Trooper
did show inproper or unprofessional behavior toward Bazan:
“[Alfter they were struggling with a baton and the flashlight,
| kept wondering why he didn’'t arrest himinstead of just letting
him stand there so he could take off running”.” At sone point,
Salinas told Bazan to cal mdown, that the Trooper was not going to
hit him (consistent with the Trooper’s version).

After Bazan ran into the field and the Trooper chased him
Salinas and Victor Bazan could see nothing but a shaking
flashlight. After waiting about five mnutes, they drove away.

B

Trooper Vargas' account of the events after Bazan began

fleeing follows. In the field, the Trooper paced Bazan, who was

not running fast and at tines stunbled. The Trooper noted Bazan

was | arger than he, but probably not in better physical condition.
(Bazan and the Trooper were each five feet and 11 i nches i n height;
but, while Bazan wei ghed approximately 225 pounds, the Trooper
wei ghed only approximately 175 pounds, 50 less than Bazan.)

Al t hough he repeatedl y encouraged Bazan to surrender, Bazan replied

‘Salinas’ affidavit states: he thought the Trooper was goi ng
to shoot Bazan for asking to urinate; and, as the Trooper wal ked to
his patrol car, he said: “Now you're going to get it”.

8



he was al nost hone. Bazan eventually tripped and fell; the Trooper
tried to keep him down, but Bazan grabbed his flashlight. The
Trooper was about to hit Bazan’s armwi th his baton; but, as Bazan
raised his arm the Trooper hesitated, not wanting to hit Bazan in
t he head; Bazan then grabbed the baton as well.

They were both standi ng, struggling, and the Trooper rel eased
his flashlight totry to apply a carotid hold on Bazan from behi nd.
They fell to the ground; the Trooper was on his back, beneath
Bazan, with the front of his body to Bazan’s back. Wilile on the
ground, Trooper Vargas was approxi mately six to ei ght i nches hi gher
than Bazan, and his left armwas “around and over [Bazan’'s] head”.

Bazan began swi nging the flashlight over his head to hit the
Trooper on the head. Bazan al so reached back and tried to choke
the Trooper, making himgag. Then the Trooper realized Bazan was
biting his left fingers, such that he thought he m ght |ose them
Trooper Vargas also realized his left armwas being i nmobilized, a
blowto his head with his flashlight could knock hi mout, and Bazan
could then kill himwth the Trooper’s revolver. Therefore, the
Trooper discharged his revolver into Bazan’ s neck.

Trooper Vargas then sat on Bazan, who continued to struggle
even though the Trooper could hear him gurgling. The Trooper
called for help, and Anita Flores heard and call ed an anbul ance.
Trooper Vargas repeatedly told Bazan to rest, that an anbul ance was

on its way.



Deputy Roy Quintanilha arrived. (It is unclear why the Deputy
cane to the scene or becane aware of the incident.) Bazan stil
resi sted bei ng handcuffed, and it was difficult for the Trooper to
hel p, because the fingers of his left hand were nunb.

C.
1

In her deposition, Flores characterized the Trooper’s calls
for help as desperate; she noticed he could not use his |eft hand
to open the gate to the field; and she commented, “l saw his hat
wWth certaininjury” (enphasis added) (aninterpreter assisted with
Fl ores’ deposition, and her neaning is less than clear). Flores
offered to perform CPR on Bazan, but was told he was breathing
wel | .

2.

As noted, Deputy Quintanil ha arrived at the scene after Flores
had called for an anbul ance. As stated in his deposition, the
Deputy’s observations on arrival were: Bazan was trying to get up
and | ooked very conbative; and the Trooper was exhausted, barely
abl e to breat he.

3.

Al bert Rodriguez, Commander of the TDPS training acadeny,
opined by affidavit: any reasonable and prudent |aw enforcenent
officer faced with the same or simlar circunstances woul d have

taken the sanme actions as did Trooper Vargas, perceiving an

10



immnent threat to his life when faced with the totality of the
ci rcunst ances created by Bazan.
D.

Later that night, Bazan died in the energency roomas a result
of the gunshot wound. Trooper Vargas and others were sued under
the civil rights act, 42 U S.C. § 1983, and Texas state | aw.

Trooper Vargas and TDPS noved for sunmary judgnent. The
Trooper clained, inter alia, entitlenent to qualified immunity for
t he excessive force claim Plaintiffs’ nmotion to dismss their
state law clains was granted. And, summary judgnent was granted
the Trooper and TDPS on all remaining clains except the federa
excessive force claim

On an interlocutory appeal by Trooper Vargas, based on his
qualified imunity claim fromthe summary judgnent denial for the
excessive force claim our court stated: the lack of specificity
inthe district court’s order made it uncl ear whet her our court had
jurisdiction over the appeal; and the record did not include a
statenent by the district court of its reasons for denying
qualified imunity. Qur court remanded with instructions that the
district court either identify which portion of the transcript
contained those reasons or, by supplenental order, state “the
factual scenario that it assunmed in construing the summary judgnent

in the light nost favorable to” Plaintiffs. Bazan v. Hidal go

11



County, No. 97-41463, slip op. at 2 (5th CGr. 11 Mr. 1999)
(unpubl i shed).

On remand, the district court, by mnute entry, stated that,
at the summary judgnent hearing, it had “[found] that in applying
summary j udgnent standards under the totality of the circunstances
inrelationship to the alleged incident, there was a fact issue as
t o whet her Def endant Raul Vargas was entitled to qualified imunity
on the excessive force clain{]”, and it cited the transcript of
that hearing. There, as discussed in detail infra, the district
judge concluded: Plaintiffs raised issues regardi ng what happened
at the vehicle; what occurred in the field was undi sputed sinply
because no one el se was present; and, based on the entire incident,
a jury should consider what occurred. In other words, the
transcript reflects that the district court concluded material

facts were genuinely disputed.

Trooper Vargas nmaintains: we have jurisdiction over this
interlocutory appeal; and he is entitled to summary judgnent on the
basis of qualified immunity. Anmong other things, he asserts
material facts are not disputed.

Concerning the summary judgnent record, the Trooper contends
the district court erred in accepting affidavits by Victor Bazan
and Salinas; he clains they contradict, rather than suppl enent,

their earlier depositions. See, e.g., S.WS. FErectors, Inc. v.

12



Infax, Inc., 72 F.3d 489, 495-96 (5th Cr. 1996) (“Wen an
affidavit nerely supplenents rather than contradicts prior
deposition testinony, the court nay consider the affidavit when
evaluating genuine issues in a notion for summary judgnent.”
(enphasis added)). W need not reach this issue; even aside from
the contested affidavits, facts the district court concluded are
genui nely disputed are also materi al .

“IAll'l clains that |aw enforcenent officers have used
excessive force — deadly or not —in the course of an arrest,
i nvestigatory stop, or other ‘seizure’ of a free citizen should be
anal yzed under the Fourth Anmendnent and its ‘reasonabl eness’
standard”. Gahamv. Connor, 490 U. S. 386, 395 (1989) (enphasis in
original).

It is clearly established law in this circuit

that in order to state a claimfor excessive

force in violation of the Constitution, a

plaintiff nust allege (1) an injury, which (2)

resulted directly and only from the use of

force that was clearly excessive to the need;

and the excessiveness of which was (3)

obj ectively unreasonabl e.
| kerd v. Blair, 101 F.3d 430, 433-34 (5th Cr. 1996) (interna
gquotation marks, citation, and footnotes omtted). Deadly forceis
a subset of excessive force, GQutierrez v. Gty of San Antoni o, 139
F.3d 441, 446 (1998); deadly force violates the Fourth Anmendnent

unl ess “the officer has probabl e cause to believe that the suspect

poses a threat of serious physical harm either to the officer or

13



to others”, Tennessee v. Garner, 471 U. S. 1, 11 (1985).
Qualified imunity protects governnent officials performng

di scretionary functions from civil damages liability if their
actions were objectively reasonable in the light of then clearly
established law. E.g., Anderson v. Creighton, 483 U S. 635, 638
(1987); denn v. Cty of Tyler, No. 00-40133, 2001 W 102270, *4
(5th Gr. 22 Feb. 2001); Fraire v. Gty of Arlington, 957 F.2d
1268, 1273 (5th Cir.), cert. denied, 506 U S. 973 (1992). “This
means that even |aw enforcenent officials who reasonably but
m stakenly commt a constitutional violation are entitled to
imunity.” denn, 2001 W. 102270, at *4 (internal quotation marks
and brackets omtted). Such immunity strikes a bal ance between two
conflicting concerns:

[On the one hand, w hen governnent officials

abuse their offices, action[s] for damages may

of fer t he only realistic avenue for

vi ndi cation of constitutional guarantees. On

the other hand, permtting damges suits

agai nst gover nnent officials can entail

substantial social costs, including the risk

that fear of personal nonetary liability and

harassing litigation wll unduly inhibit

officials in the discharge of their duties.
Anderson, 483 U. S. at 638 (internal quotation marks and citation
omtted; all but initial brackets in original); see, e.g.,
Ri chardson v. MKnight, 521 US. 399, 408 (1997); Harlow v.
Fitzgerald, 457 U S. 800, 816 (1982). “[E] ven such pretrial

matters as discovery are to be avoided if possible, as [i]nquiries

14



of this kind can be peculiarly disruptive of effective governnent”.
Mtchell v. Forsyth, 472 U S. 511, 526 (1985) (internal quotation
marks and citation omtted; all but initial brackets in original);
cf. Hunter v. Bryant, 502 U S. 224, 227 (1991) (noting inportance
of deciding qualified imunity as early as possible).

Qobvi ously, the salutary purposes served by qualified inmunity
can be greatly enhanced by summary judgnent, which can serve to
promptly end litigation. See Feb. R Cv. P. 56 advisory
commttee’'s note (1937) (“Sunmary judgnent procedure is a nethod
for pronptly disposing of actions in which there is no genuine
issue as to any material fact.” (enphasis added)); Cel otex Corp. V.
Catrett, 477 U S. 317, 327 (1986) (“Sumrary judgnent procedure is

an integral part of the Federal Rules ..., which are designed
to secure the just, speedy and i nexpensive determ nation of every
action.” (enphasis added; internal quotation marks omtted)).
However, if entitlenment to qualified imunity at the sunmary
judgnent stage is denied but later, at trial, the official is found
so entitled, or even if summary judgnent on that basis is granted,
but only after |engthy discovery, then obviously, one of the
primary functions of qualified immunity is |ost.

Summary j udgnent deci sions are revi ewed de novo, applying the
sane test as does the district court. E.g., Skotak v. Tenneco
Resins, Inc., 953 F.2d 909, 912 (5th Gr.), cert. denied, 506 U S.

832 (1992). Such judgnent under Federal Rule of Cvil Procedure 56

15



IS pr oper “if t he pl eadi ngs, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law'. Feb. R CQv. P. 56(c) (enphasis added).

An issue is “genuine” if it is real and substantial, as
opposed to nerely formal, pretended, or a sham See WI ki nson v.
Powel | , 149 F.2d 335, 337 (5th Gr. 1945) (“The very object of a
motion for summary judgnent is to separate what is formal or
pretended in denial or avernent from what is genuine and
substantial, so that only the latter may subject a suitor to the

burden of a trial.” (enphasis added; footnote omitted)); see also
Bryant v. Kentucky, 490 F.2d 1273, 1275 (6th G r. 1974) (“The
objective is to separate the sham and i nsubstantial fromthe rea

and genui ne issues of fact.” (enphasis added)).

A fact is “material” if it “mght affect the outcone of the
suit under the governing law’. Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 248 (1986) (enphasis added); see International
Shortstop, Inc. v. Rally's, Inc., 939 F.2d 1257, 1264 (5th Cr.
1991) (“[F]actual disputes over issues not germane to the claimare

sinply irrel evant because they are not outcone determ native. The

court may grant a [summary judgnent] notion, immaterial facts

16



notw t hstandi ng”. (enphasis added)), cert. denied, 502 U S. 1059
(1992).

“The nmovant has the burden of showi ng that there i s no genui ne
issue of [material] fact.” Li berty Lobby, 477 U S at 256
(enphasi s added); see Celotex, 477 U S. at 325 (“[T]he burden on
t he novi ng party nmay be di scharged by ‘showi ng’ —that is, pointing
out to the district court —that there is an absence of evidence to
support the nonnoving party’s case”). However,

the plaintiff is not thereby relieved of his
own burden of producing in turn evidence that
woul d support a jury verdict. Rul e 56(e)
itself provides that a party opposing a
properly supported notion for summary j udgnment
may not rest upon nere allegation or denials
of his pleading, but nust set forth specific

facts showing that there is a genuine issue
for trial

Li berty Lobby, 477 U S. at 256 (enphasis added).
The novant has the initial burden of
denonstrating the absence of a material fact
issue. If it satisfies that burden, the non-
movant nust identify specific evidence in the
summary judgnent record denonstrating that
there is a material fact issue concerning the

essential elenments of its case for which it
W Il bear the burden of proof at trial.

Forsyth v. Barr, 19 F. 3d 1527, 1533 (5th Cr.) (citation omtted),
cert. denied, 513 U.S. 871 (1994). O course, the summary judgnent

record/evidence is viewed in the light nost favorable to the

nonnovant, with all factual i1inferences nade in the nonnpbvant’s

17



favor. See, e.g., Behrens v. Pelletier, 516 U. S. 299, 309 (1996);
Li berty Lobby, 477 U S. at 255.
Along this line, the burden of proof for qualified immunity —

i ncluding for summary judgnent purposes —shifts.

The defendant official nust initially plead

his good faith and establish that he was

acting wwthin the scope of his discretionary

aut hority. Once the defendant has done so,

the burden shifts to the plaintiff to rebut

this defense by establishing that t he

official’ s allegedly wongful conduct viol ated
clearly established | aw.

Salas v. Carpenter, 980 F.2d 299, 306 (5th Gr. 1992) (citations
omtted); see, e.g., Pierce v. Smth, 117 F.3d 866, 872 (5th Cr.
1997) (“We do not require that an official denonstrate that he did
not violate clearly established federal rights; our precedent
pl aces that burden upon plaintiffs.” (enphasis added; interna
quotation marks omtted)).

Pursuant to the foregoing, because Trooper Vargas pleaded
qualified immunity as an affirmative defense, the burden of
negating the defense lies with Plaintiffs. Again, they cannot rest
on the pleadings; instead, they nust show genuine issues of
material fact concerning the reasonabl eness of Trooper Vargas’
conduct .

The procedure for evaluating qualifiedinmunity is well-known.
The first step is to determne whether plaintiff alleged a

violation of a clearly established constitutional right. E. g.
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d enn, 2001 W. 102270, at *4; Harper v. Harris County, 21 F.3d 597,
600 (5th Gr. 1994). The parties do not dispute this prong; as
noted supra, “apprehension by the use of deadly force is a seizure
subj ect to the reasonabl eness requirenent of the Fourth Anmendnent”.
Garner, 471 U S. at 7.

The second step requires determ ning whether, as discussed
supra, the official’s conduct was objectively reasonable under
clearly established law existing at the tinme of the incident
E.g., @enn, 2001 W 102270, at *4; Harper, 21 F.3d at 600; cf.
Graham 490 U.S. at 397 (“the ‘reasonableness’ inquiry in an
excessive force case is an objective one” (enphasis added)). O
course, on summary judgnent, the objective reasonabl eness inquiry
is a question of law, in other words, this question of |aw cannot
be decided if there are genuine issues of material fact. Pierce,
117 F. 3d at 871; see FeED. R Cv. P. 56(c).

The controlling jurisdictional rule for this interlocutory
appeal conports with this: “A denial of [a notion for summary
j udgnent based on] qualified immunity is imedi ately appeal abl e
under the collateral order doctrine, when based on an issue of
| aw’ . Rodriguez v. Neely, 169 F.3d 220, 222 (5th Cr. 1999)
(enphasi s added); see denn, 2001 W. 102270, at *3 (“This court has
jurisdiction to reviewthe district court’s decision to the extent

that it turns on an i ssue of law.” (enphasis added)). Accordingly,
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we have jurisdiction for this interlocutory appeal if it chall enges
the materiality of factual issues, but lack jurisdiction if it
chal l enges the district court’s genui neness ruling —that genuine
I ssues exi st concerning material facts. See denn, 2001 W. 102270,
at *3; Wiite v. Bal derama, 153 F.3d 237, 240 (5th Cr. 1998).

Col ston v. Barnhart aptly states this firmy established rule

for such interlocutory appeals:

Johnson [v. Jones, 515 U S 304 (1995),]

makes clear that an appellate court may not

review a district court’s determ nation that

the i ssues of fact in question are genuine...

Behrens, on the other hand, nakes clear that

an appellate court is free to review a

district court’s determ nation that the i ssues

of fact in question are material.
146 F. 3d 282, 284 (5th G r. 1998) (enphasis added), denying reh’g
in 130 F.3d 96 (5th Cr. 1997); see Johnson, 515 U S. at 313-18

(discussing factors — such as delay, lack of finality, and
conparative expertise of trial and appellate judges in ruling on
exi stence vel non of triable issues of fact —underlying all owance
of interlocutory appeals fromimmunity-denial only for issues of
law, not for whether genuine issues exist concerning material
facts). It is helpful to retrace the reasons for this
jurisdictional rule.

Johnson held, sinply, that determ nations of

evidentiary sufficiency at summary judgnment

are not imedi ately appeal abl e nerely because

they happen to arise in a qualified-inmmunity
case; if what is at issue in the sufficiency
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determ nation i s nothing nore than whet her the

evidence could support a finding that

particular conduct occurred, the question

decided is not truly “separable” from the

plaintiff’s claim and hence there is no

“final decision” under Cohen [v. Beneficia

I ndustrial Loan Corp., 337 U S. 541 (1949),]

and Mtchell. Johnson reaffirnmed that summary

judgnent determ nations are appeal able when

t hey resol ve a di spute concerning an “abstract

issue of law relating to qualified imunity,

typically, the i ssue whether the federal right

allegedly infringed was “clearly established”.
Behrens, 516 U. S. at 313 (“are” enphasized in original; citations
and brackets omtted). Therefore, in general, “we adopt the
district court’s articulation of genuinely disputed facts when
determ ning whether these disputes are material to a finding of
qualified imunity”. Lenoine v. New Horizons Ranch & Center, Inc.,
174 F. 3d 629, 634 (5th Gr. 1999) (enphasis added).

Trooper Vargas asserts that the denial of sunmary judgnment is
i mredi at el y appeal able; in his view, although sone i mmaterial facts
are admttedly disputed, all material facts are undi sputed. Bazan
responds material facts are genuinely at issue.

In essence, the district judge found genuine issues of
material fact as to the events in the field, both because the
Trooper was the sole surviving witness for his use of deadly force
and al so because of questions arising fromthe varied testinony as

to what occurred shortly before at the vehicle. Relevant excerpts

fromthe sunmary judgnent hearing foll ow
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THE COURT: [Plaintiffs] create[] possibly a
fact issue here when you consider the whole
situation before [the shooting].

DEFENDANT' S COUNSEL: Your Honor, ... the
evidence as to what occurred ... inmmediately
prior to the shooting [in the field] is
undi sput ed. . ..

THE COURT: Well, it’s undi sputed because there
was nobody el se physically present except the
[ Trooper].

THE COURT: And [Trooper] Vargas's actions in
his mnd had to go back from the very start
[of the confrontation at the vehicle]. He
didn't —couldn’t have nmade the decision to
shoot this person just with what was goi ng on
right there [in the field]. He had a whol e
hi story of what had gone on and — and this
man’ s behavior. And |I’m not saying [ Trooper]
Vargas isn't telling the truth. |’ m not
sayi ng that. But the whol e scenario becones
i nportant as to what’s in your mnd when you
deci de to take out your gun and shoot sonebody
as to what his behavior has been during this
limted period of tinme that you ve had with
hi m here.

THE COURT: Based on the whol e i ncident | think
a jury has to decide if this is the way this
occurred, if there is a fact issue as to what
occurred here and how it occurred here...

THE COURT: [T] hat fact issue even becones nore
apparent when the only witness is sonebody
who’s had [an interest in the outcone] —and,
granted, they're interested wi tnesses, too, on
[Plaintiffs’] side. But that’'s why we have a

jury.
(Enphasi s added.)

22



In short, in stating that “a jury has to decide if this is the
way this occurred”, the district judge concluded that the Trooper’s
credibility was at issue and thus that a real —genuine —dispute
existed as to material facts —what occurred in the field, when
deadly force was enpl oyed. This is consistent wth the Suprene
Court’s recent statenent that, in deciding whether to grant
judgnent as a matter of law, a “court should give credence to the
evi dence favoring the nonnovant as well as that evidence supporting
the noving party that is uncontradi cted and uni npeached, at | east
to the extent that that evidence conmes from disinterested
W t nesses”. Reeves v. Sanderson Plunbing Prods. Inc., 530 U S
133, 151 (2000) (enphasi s added; internal quotation marks omtted).
(Al 't hough the Court so stated in the context of a Rule 50 notion
(judgnment as a matter of law), it pointed out “the anal ogous
context of summary judgnent under Rule 56”. 1d. at 150.) In the
case at hand, the evidence the Trooper clains is uncontradicted and
uni npeached cones for the nost part, if not exclusively, from an
interested wi tness —Trooper Vargas. Cf. Abrahamv. Raso, 183 F. 3d
279, 287 (3d Cr. 1999) (“Cases that turn crucially on the
credibility of witnesses’ testinony in particular should not be
resol ved on summary j udgnent.” (enphasis added)); Gooden v. Howard
County, M., 954 F.2d 960, 971 (4th GCir. 1992) (Phillips, J.,

dissenting) (“[B]ecause inevitably —liability being di sputed —the
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officer’s account will be favorable to hinself, the credibility of
that account is crucial.”).

Again, as explained in Garner, 471 U. S. at 11, use of deadly
force for an arrest violates the Fourth Anmendnent unless “the
of ficer has probable cause to believe that the suspect poses a
threat of serious physical harm either to the officer or to
ot hers”. Accordingly, deciding what occurred when deadly force was
enpl oyed obviously will control whether the Trooper’s conduct was
obj ectively reasonable; therefore, those facts are materi al.

Trooper Vargas’ appellate brief repeatedly states Plaintiffs
do not dispute material fact issues, such as Bazan’s choking the
Trooper, biting his fingers, and hitting himon the head with the
Trooper’s flashlight. |In support of this position, he references
dicta froman opinion by the Seventh Crcuit, Plakas v. Drinski, 19
F.3d 1143, 1147 (7th Gr.) (enphasis added) (two officers w tnessed
use of deadly force), cert. denied, 513 U S. 820 (1994):

The award of summary judgnent to the defense
in deadly force cases nmay be nade only wth
particul ar care where the officer defendant is
the only witness left alive to testify. I n
any sel f-defense case, a defendant knows that
the only person likely to contradict him or
her is beyond reach. So a court nust
undertake a fairly critical assessnent of the
forensic evidence, the officer’s original
reports or statenents and the opinions of
experts to decide whether the officer’s

testinony could reasonably be rejected at a
trial.
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As stated, for the case at hand, the district court concl uded
that material facts are genuinely disputed. No doubt, it reached
that conclusioninlarge part because little evidence corroborating
the Trooper’s version exists. For exanple, although Flores
comented that the Trooper said his hand was injured, there is no
testinony as to treatnent the Trooper received for a bite wound, or
as to the teeth marks that probably woul d have been inprinted on
his hand if Bazan were biting so hard the Trooper thought he would
| ose his fingers. Deputy Quintanil ha remarked the Trooper was
breat hi ng heavily; but, there is no evidence of a violent scuffle
inthe field. Likew se, there is no evidence of head wounds to the
Trooper or of his blood on his flashlight. And, although Bazan's
autopsy reflects a gunshot wound to the right side of the base of
the neck, a right lung upper |obe contusion and hematoma, al ong
wth a heart contusion, no expert testinony links this with the
Trooper’s recitation of the facts or opines on the distance or
angl e fromwhi ch the shot was fired. The opinion of the Trooper’s
expert that the Trooper acted reasonably suffers from the sane
defects as Trooper Vargas' testinony, because that expert had only
the Trooper’s testinony on which to base his opinion. Therefore,
contrary to the assertion by Trooper Vargas, the case at hand is
not anal ogous to the Plakas dicta; there is neither the forensic
evi dence nor expert opinions with which to conpare the Trooper’s

t esti nony.

25



The excessive force inquiry is confined to whether the Trooper
was in danger at the nonent of the threat that resulted in the
Trooper’s shooting Bazan. See Fraire, 957 F.2d at 1276
(“[ Rl egardl ess of what had transpired up until the shooting itself,
[the suspect’s] nobvenents gave the officer reason to believe, at
that nonent, that there was a threat of physical harm” (citing
Young v. City of Killeen, 775 F.2d 1349, 1353 (5th Cr. 1985)
(findingnoliability where “only fault found agai nst [the officer]
was his negligence in creating a situation where the danger of such
a mstake would exist”)). Neverthel ess, as the district court
concluded, the events at the vehicle, in part, set the stage for
what followed in the field.

Al t hough t he depositions of Salinas, Victor Bazan, and Trooper
Vargas, along with the Trooper’s affidavit, are essentially in
agreenent, discrepancies exist in details and in characterization.
For exanple, in his deposition, Victor Bazan questi oned whether it
was reasonabl e for the Trooper to order Bazan to |lie on the ground,
and both he and Sal i nas recal | ed Bazan’s show ng t he Trooper he was
unarned. Furthernore, in his deposition, Victor Bazan contenpl at ed
the words “push” and “kick”; Salinas, in his deposition, referred
to both “push” and “hit”; and Trooper Vargas hinself testified
t hat, when he “pushed back” Bazan, Bazan asked why the Trooper had
“Kki cked” him
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In short, such contrasting characterizations could affect the
outcone of the case; therefore, they are also material. Again, as
to these material facts, the district court concluded there is a
genui ne di spute.

We enphasize the narrow factual situation which this case
addresses — one in which the sole surviving witness to the central
events i s the defendant hinself, an interested witness. Qoviously,
summary judgnment vel non for a case of this type turns on the
summary judgnent record. And, based on this summary judgnent
record, the district court concluded genuine issues exist as to
material facts. Again, that genuineness conclusion is not
reviewabl e on interlocutory appeal froma summary judgnent deni al
of qualified imunity; only issues of |aw are.

L1,

For the foregoing reasons, because the district court
concl uded that the events that occurred in the field are genuinely
disputed, in the light of both the Trooper’'s being the sole
surviving witness and the evidence regardi ng events at the vehicle,
and because these factual issues control the outconme of the case
(are material), we lack jurisdiction to consider the propriety of
the summary judgnent deni al.

DI SM SSED
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