IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41455

JUAN GOMEZ,

Pl ai ntiff-Appellant,

ver sus

W LLI AM CHANDLER, Sergeant; HENRY REECE
Sergeant; HARCLD RODEN, CGREGORY PALMEI R

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas

January 11, 1999
Bef ore GARWOOD, BARKSDALE and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Juan Gonez (CGonez), a Texas prisoner
(#561694), on March 5, 1996, filed this pro se, in forma pauperis
(IFP) action under 42 U . S.C. § 1983 agai nst defendants-appell ees
correctional sergeants Chandl er and Reece and correctional officers
Pal neiri and Roden, all enpl oyees at Gonez’ s place of confinenent.
Gonez alleged that defendants violated his due process rights by
filing a false disciplinary report against him subjected himto

unconstitutional retaliation for exercising his First Amendnent



rights by filing a witness statenent in another inmate’'s suit and
by filing a grievance, and subjected him to excessive force in
violation of the Ei ghth Anendnent in an April 29, 1994, incident at
the prison. The district court sua sponte dismssed the due
process claimas frivol ous but all owed Gonez to proceed | FP on the
excessive force and retaliation clainms. Later, the district court
on Novenber 15, 1996, granted the defendants’ notion for summary
j udgnent and di sm ssed the suit. Gonez now appeal s.

In his appeal, Gonez has not briefed his clains that
defendants retaliated against him for exercising his First
Amendnent rights and that they denied himdue process by filing a
fal se disciplinary report against him These clainms are hence
abandoned, and their dism ssal is accordingly affirned. See Yohey
v. Collins, 985 F.2d 222, 224-25 (5th Cir. 1993); Fed. R App. P.
28(a)(6).

Gonez does challenge the summary judgnent dism ssal of his
Ei ght h Amendnent excessive force claim W find nerit in that
chal | enge, and vacate the dism ssal of that claimand remand for
further proceedings.

Factual and Procedural Background

Wth respect to the excessive force claim the defendants’
motion for summary judgnent asserted, inter alia, that Gonez
suffered no nore than a de mnims injury. The district court

agreed and, relying in part on our decisionin Siglar v. H ghtower,



112 F.3d 191 (5th Gr. 1997), granted the notion for sunmary
j udgnent, observing “the Plaintiff’s injuries are consistent with
the type of de minims injuries described in . . . Siglar” and
“[t]he Court concludes, as a matter of law, that the Plaintiff
sustained only de mnims injuries, thus his excessive use of force
cl aim shoul d be di sm ssed.”

Wth respect to Gonez’s injuries, the defendants’ sunmary
j udgnent notion was not supported by any affidavit or deposition
excerpt from any nedical personnel, but did attach copies of
various prison records, including an “Inmate use of force injury
report” form which reflects that on April 29, 1994, after the
conpl ai ned of use of force that day, Gonmez was exam ned at the unit
infirmary; follow ng the form s preprinted question “Was the i nnate
injured,” the “yes” block is checked, as is also the block
indicating that the injury was “Abrasions”; followng the
preprinted question “Was the inmate treated for injury” the “yes”
bl ock is checked as is the block indicating this was done at “Unit
Infirmary” (what treatnent was given is not indicated); the “i nmate
conplaint” blanks <contain the notation “1 cm in dianeter
superficial scrape on R side of head at hairline abrasion.” Also
submtted with the sunmary judgnent notion is an approxi mately 4%
by 5% photograph, depicting the subject (apparently Gonez) from
approxi mately md-thigh up, on which there is easily seen a marking

on the right forehead, which appears rather |larger than one



centinmeter in dianmeter and |ooks |ike sone sort of contusion or
abr asi on.

In response to the notion for sunmary judgnent, Gonez
submtted a witten declaration under penalty of perjury in
substantial conformty with 28 U.S.C. § 1746, in which he asserted
that he did not spit on any of the defendants, that they attacked
hi m wi t hout provocation, and w thout any need or for any valid
pur pose, and whil e his hands were handcuffed behind his back. This
declaration also includes the foll owi ng avernents:

“16. On April 29, 1994, while being escorted by
def endants Roden and Palneiri, Defendant Palneiri did
grabbed [sic] Plaintiff by the handcuffs from behi nd and
slammed Plaintiff face forward to the concrete floor
where them|[sic] both defendants Pal neiri and Roden began
punch Plaintiff on his face with their fists, and
scraping Plaintiff’s face agai nst the concrete floor, as
pl anned by Sgt. Reece and Sgt. Chandl er.

17. About five mnutes of the assault Sgt. Reece
and Sgt. Chandler cane to the scene of the Assault and
Sgt. Reece kick plaintiff in the face and about the head.

18. Sgt. Reece and Sgt. Chandl er then |aughingly
stood back to observe while office [sic] Palneir
continued to strike Plaintiff with his fists.

19. Plaintiff suffered from physical pain, bodily
injuries in the formof cuts, scrapes, contusions to the
face, head, and body directly resulting from def endants
bl antant [sic] assault and battery of Plaintiff upon the
date of April 29, 1994 at the Easthamunit of TDCJ-1D

20. Contrary to the defendants’ affidavit or
statenents, Plaintiff did not provoke the assault as the
defendants claim | was with ny hand cuffed behind ny
back, and | have no reason to spit on that officer as
they claimon their summary judgnent.



23. Plaintiff will showthat his injuries are nore
of de mnims contrary to Defendants claim on their
summary judgnent.

24. Contrary to Defendants claim in summary, have
no justificationto clamed Pl aintiff and punsh [sic] and
kick Plaintiff on the floor, when at no tinme defendants
had claim that Plaintiff were resisting, or was any
threat to them or others.

25. Also contrary to Defendants claim Plaintiff’s
claim that the Assault against Plaintiff was a
preneditated [sic] by the defendants in retaliation of he
[sic] witing the statenent for inmate Escovedo.”

Di scussi on

In Hudson v. McMIllian, 112 S. C. 995 (1992), the Suprene
court, reversing this Court, held that a correctional officer’s use
of excessive physical force against a prisoner may in an
appropriate setting constitute cruel and unusual puni shnment of the
prisoner, contrary to the E ghth Amendnent, even though the
prisoner does not suffer either “significant injury” or “serious
injury.” ld. at 997 (“serious injury”), 998 (“significant
injury”), 999 (“serious injury”), 1000 (“significant injury”).

Li kewi se, Hudson rather clearly inplies that nerely because the

injury suffered is only m nor does not of itself always
preclude finding an Ei ghth Anendnent excessive force violation

|d. at 1000. Hudson, relying on Wiitley v. Albers, 106 S.C. 1078
(1986), l|ooked largely to “whether force was applied in a good-
faith effort to maintain or restore discipline, or maliciously and
sadistically to cause harm” Hudson at 999. For purposes of this
i nqui ry, Hudson placed primary enphasis on the degree of force
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enployed in relation to the apparent need for it, as distinguished
from the extent of injury suffered. | d. However, the Court
expressly recogni zed that “the extent of the injury suffered,” as
well as “[t]he absence of serious injury,” were “relevant to the
Ei ght h Amendnent inquiry, but do[es] not endit.” Id. Hudson does
not expressly state that an Ei ghth Amendnent excessive force claim
can be made out where no physical injury is suffered, or where the
only physical injury is de mnims; indeed, it infers that, at the
very |l east, such questions are | eft open either generally or where
“the use of forceis not of a sort ‘”"repugnant to the consci ence of
manki nd. "’ "1

I n our opinion in Hudson on remand fromthe Suprene Court, we

stated that the factors to be | ooked to in determ ning whether an

1See Hudson at 1000:

“That is not to say that every nal evol ent touch by
a prison guard gives rise to a federal cause of action.
The Ei ghth Amendnent’s prohibition of ‘cruel and
unusual’ puni shnment s necessarily excl udes from
constitutional recognition de mnims uses of physica
force, provided that the use of force is not of a sort
“"repugnant to the consci ence of mankind.”’” Witley, 475
UsS, at 327, 106 S.Ct., at 1088 (quoting Estelle, supra,
429 U. S., at 106, 97 S.Ct., at 292) (internal quotation
mar ks omtted).

Inthis case, the Fifth Grcuit found Hudson’s cl aim
unt enabl e because his injuries were “mnor.’” 929 F. 2d,
at 1015. Yet the blows directed at Hudson, which caused
brui ses, swelling, |oosened teeth, and a cracked dental
plate, are not de mnims for Ei ghth Amendnent purposes.
The extent of Hudson’s injuries thus provides no basis
for dismssal of his § 1983 claim”
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Ei ght h Amrendnent excessive force claimhas been nmade out “incl ude”
the followng: “1. the extent of the injury suffered; 2. the need
for the application of force; 3. the relationship between the need
and t he anount of force used; 4. the threat reasonably perceived by
the responsible officials; and 5. any efforts nade to tenper the
severity of a forceful response.” Hudson v. McMIlen, 962 F. 2d
522, 523 (5th Cr. 1992). Since then, we have held on at | east two
occasions that sone physical injury is an indispensabl e el enent of
an Ei ght h Anendnent excessive force claim Knight v. Caldwell, 970
F.2d 1430, 1432-33 (5th Gr. 1992) (Hudson “does not affect the
rule that requires proof of injury, albeit significant or
insignificant”; “injury” properly defined as physical injury);
Jackson v. Cul bertson, 984 F. 2d 699, 700 (5th Cr. 1993) (“Because
he suffered no injury . . . [there] was a de mnims use of
physical force . . . not repugnant to the consci ence of manki nd”;
enphasi s added). ?

We nost recently addressed this issue in Siglar. There we

sustained the pretrial dismssal as frivolous of a prisoner’s

2l n Jackson our supporting citations suggest that a de mnims
injury would not suffice. See id. at 700:

“Cf. dson v. Coleman, 804 F.Supp. 148, 150 (D. Kan.
1992) (finding a single blow to the head causing a
contusion to be de mnims and not repugnant); Candel ari a
v. Coughlin, 787 F.Supp. 368, 374 (S.D.NY. 1992)
(all egation of single incident of guard using force to
choke inmate was de mnims), aff’'d, 979 F.2d 845 (2d
Cr. 1992).”



Ei ght h Amrendnent excessi ve force cl ai mwhi ch apparently al so sought
recovery for resultant nental or enotional injury. The district
court had relied in part on 42 U.S.C. 8 1997e(e), enacted as part
of the Prison Litigation Reform Act (PLRA), which is entitled
“Limtation on recovery” and provides: “No Federal civil action
may be brought by a prisoner confined in a jail, prison or other
correctional facility for nmental or enotional injury suffered while
in custody without a prior show ng of physical injury.”® W noted
that there was no statutory definition of “physical injury” as used
in section 1997e(e) and hence derived the neaning of that termfrom
Ei ghth Amendnent excessive force jurisprudence as outlined in

Hudson. Thus, we st ated:

“I'n the absence of any definition of ‘physical injury’ in
the newstatute, we hold that the well established Ei ghth
Amendnent standards guide our analysis in determning
whet her a prisoner has sustained the necessary physi cal
injury to support a claim for nental or enotional
suffering. That is, the injury nust be nore than de
mnims, but need not be significant.” Siglar at 193
(citing Hudson).

This passage is at | east an inferential statenent that for purposes
of Ei ghth Amendnent excessive force clainms—as well as for purposes

of section 1997e(e)—the injury nust be nore than de mnims, but

3Gonez’ s suit was fil ed before—and sought recovery on account
of matters occurring before—the enactnent of the PLRA on April 26,
1996, but the district court’s dismssal of the suit was after that
dat e. W need not decide whether section 1997e(e) applies to
Gonez’ s suit, see Zehner v. Trigg, 133 F.3d 459, 460-61 (7th Cr.
1997), because our disposition of this appeal would be the sane
whet her or not section 1997e(e) is applicable.
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need not be significant.” That is confirned not only by an earlier
passage in the opinion, viz: “[t]he question for this court is
whet her Siglar’s bruised ear anounts to a ‘physical injury’ that
can serve as the basis for his excessive force or nental and
enotion suffering clains” (id. at 193, enphasi s added), but al so by
the opinion’s concluding |anguage, Viz: “Iw] e conclude that
Siglar’s alleged injury—a sore, bruised ear lasting for three
days—was de mnims. Siglar has not raised a valid Eighth
Amendnent claim for excessive use of force nor does he have the
requi site physical injury to support a claim for enotional or
mental suffering.” 1d. at 193-194 (enphasis added).

Clearly, then, the law of this Crcuit is that to support an
Ei ghth Amendnent excessive force claim a prisoner nust have
suffered fromthe excessive force a nore than de mnims physi cal
injury, but there is no categorical requirenent that the physical

injury be significant, serious, or nore than mnor.*

‘'t may also be arguable that Siglar |eaves open the
possibility that a physical injury which is only de mnims my
neverthel ess suffice for purposes of the Ei ghth Amendnent and
section 1997e(e) if the force used is of the kind “‘repugnant to
the conscience of mankind.’” Thus, Siglar states: “However, the
Ei ghth Anmendnent’s prohibition of cruel and unusual punishnment
excludes from constitutional recognition de mnims uses of
physi cal force, provided that the use of force is not of a sort
‘repugnant to the conscience of mankind.’” Id. at 193 (quoting
Hudson, 112 S. C. at 1000). W need not resolve this possible
gquestion because we hold that on this record Gonez has nade a
sufficient showing of a nore than de mnims physical injury so as
to preclude sunmary judgnent to the contrary.
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We conclude that on this record Gonmez—unli ke the plaintiff in
Siglar—has made a sufficient showng of a nore than de mnims
physical injury so as to preclude sunmary judgnent to the contrary.

In Siglar, we described the conplained of conduct and injury
as follows: “[the corrections officer] twi sted Siglar’s armbehind
his back and twisted Siglar’s ear. Siglar’s ear was bruised and
sore for three days but he did not seek or receive nedical
treatnment for any physical injury resulting from the incident.
There is no allegation that he sustained |long term danage to his
ear.” |d. at 193. W stated that these allegations presented the
question “whether Siglar’s bruised ear anobunts to a °‘physical
injury’ that can serve as the basis for his excessive force” claim
and concl uded t hat because “Siglar’s alleged i njury—a sore, bruised

ear lasting for three days—was de mnims” he had therefore “not

raised a valid Ei ghth Arendnent claimfor excessive force.” |d.
Here, by contrast, CGonez did receive nedical treatnent for his
injury. Moreover, the application of force to Siglar’s person was
obviously far briefer and of a character far |l ess intense and | ess
cal cul ated to produce real physical harmthan that here, as Gonez
was al |l egedly knocked down so his head struck the concrete floor,
his face was then scraped against the floor, he was repeatedly
punched in the face by two officers using their fists for about
five mnutes and then a third officer kicked Gonez in the face and

head, after which one of the two officers continued to hit Gomez
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wth his fists. As a result, CGonez allegedly suffered “cuts
scrapes, contusions to the face, head, and body.” On this record,
we cannot say as a matter of lawthat Gonez’ s injuries were no nore
than de mnims.?®
Concl usi on

As to the Eighth Anendnent excessive force claim we vacate
the sunmary judgnent and remand that claimfor further proceedi ngs
not inconsistent herewith; as to all Gonmez's other clains, the

j udgnent below is affirned.

AFFI RMVED in part; VACATED and REMANDED i n part

\\é recogni ze that Gonez admtted that on April 29, 1994, sone
time prior to the incident in question he had broken a pipe and
w ndow. The record is not adequately devel oped as to the relation
bet ween t hese events and conpl ai ned of use of force agai nst Gonez.
Gonmez does state that his hands were handcuffed behind his back
when the attack he conpl ains of occurred and that then he posed no
threat and did not resist (or spit on defendants). The district
court based its summary judgnent on the excessive force claim not
on the basis that the force actually used was warranted or thought
to be so, but on the basis that Gonez’s injuries were de mnims.
Any ot her issues respecting the excessive force claimwe | eave for
the district court to address in the first instance.

11



