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I N THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCU T

No. 97-41388

JOY NI DAY COLSCN,
Pl ai ntiff-Appellant,
V.

PAUL GROHVAN, M KE HOGG JACK ROBERTS;
STELLA ROBERTS; C TY OF PEARLAND,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

April 26, 1999
Before KING Chief Judge, and JONES and SMTH, G rcuit Judges.

KING Chief Judge:

Plaintiff-appellant Joy Ni day Col son appeals fromthe
district court’s grant of sunmmary judgnent in favor of
def endant s- appel | ees Paul G ohman, M ke Hogg, Jack Roberts,
Stella Roberts, and the Gty of Pearland. Colson, an elected
official, alleges that defendants-appellees falsely accused her
of crimnal acts, urged prosecutors to investigate her, and
instigated a recall election against her because they disagreed

with her political views and votes. Such retaliation, she



asserts, violates her rights under both the First and Fourteenth
Amendnents. We find that the retaliatory criticism
i nvestigations, and fal se accusations to which Col son nmaint ai ns
she was subjected are not actionable under the First Amendnent.
Because Col son’s Fourteenth Amendnent claimrests on a theory
t hat def endant s-appel | ees both harnmed her reputation and deprived
her of her constitutional right to speak without retaliation, it
is foreclosed by our conclusion that she has suffered no
actionable First Amendnent harm Accordingly, we affirmthe
district court’s grant of summary judgnent.
|. FACTUAL AND PROCEDURAL BACKGROUND

Because the precise nature of the harnms suffered by a
plaintiff claimng First Amendnent retaliation is crucial to our
determ nation of whether she has alleged a constitutional
deprivation, we describe in detail the long and tortured history
of this case. Plaintiff-appellant Joy N day Col son, whose
husband, Bill Col son, was a police officer in Pearland, Texas
(the Gty), won a seat on the Pearland Cty Council (the Council)
in May 1991. At that tinme, the other nenbers of the Council were
Benny Frank, D.A. MIler, Randy Wber, and Billy Wl ff, who in
May 1992 was replaced by David Smth. |In the |late sumer or
early fall of 1992, defendant-appellee Phillip M chael Hogg, the
Pear| and Police Departnment (PPD) Police Chief, presented his

proposed PPD budget for 1993, including a pay plan for PPD



enpl oyees, to the Council for adoption. Colson offered an
alternative proposal (the Colson Pay Plan) that called for
elimnating one of four PPD corporal positions, hiring tw clerks
to fill that position, and assigning two clerks to admnistrative
duties so that another officer would be free to patrol the
streets. Hogg and defendant-appel | ee Paul G ohman, Pearland’s
City Manager, opposed the Col son Pay Plan. On Decenber 14, 1992,
over Hogg' s objections, the Council voted unaninously to abolish
the corporal position.

Accordi ng to Col son, Hogg then began using the powers of his
office to retaliate against her for her opposition to his
proposed budget. On January 7, 1993, Hogg submitted to Brazoria
County District Attorney Jim Mapel a “confidential investigation”
menor andum det ai | i ng nunmerous instances in which certain Pearl and
City Council nmenbers, including Colson, allegedly violated state
open neetings or conflict-of-interest statutes. Hogg allegedly
related at | east two incidents that he admtted he knew did not
constitute crimes. First, based on a conversation he had with
Counci | nmenber Benny Frank in February 1992, Hogg suggested that
Col son viol ated the Texas Open Meetings Act (TOVA) by neeting
secretly to conspire to termnate then-Cty Manager Janes
DeShazer. Hogg admtted in the nmenorandum however, that Gty
Attorney Lester Rorick had informed himthat Col son had commtted
no crime because a Council quorum had not been present at the
allegedly illegal neetings. Hogg also noted that in 1981 and
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1983, Bill Colson offered two other PPD officers conpensation in
exchange for their resigning from PPD sergeant positions so that
he coul d be pronoted nore quickly, a practice that Colson clains
Hogg knew was |l egal at the tinme. Although it was unusual for the
District Attorney’s Ofice to investigate such allegations, Mapel
assi gned Assistant District Attorney Tom Selleck to the case
because of Hogg's status as Police Chief.

Col son clainms that over the next few nonths, Hogg becane
increasingly frustrated by her positions on PPD issues and
retaliated agai nst her by making nore false crimnal accusations.
First, on May 8, 1993, Hogg prepared a confidential report
all eging that Col son had violated TOVA and the state nepotism
statute. Sone two weeks |ater, Hogg prepared anot her update
accusi ng Col son of inproperly proposing that the Counci
reconsider its earlier decision to discontinue disability
coverage for city enployees in an effort to benefit her husband,
who had contracted a disabling illness. Hogg al so noted:

| must add, that | amvery concerned that this nmatter is

taking so long to address. | delivered the information to

M. Mples [sic] on January 7, 1993. Sone of the subjects

inthis matter have been contacted, and runors are flying.

| feel that postponing actions may jeopardi ze this case

totally.

Hogg delivered both reports to Sell eck.
In response, Selleck told Hogg that if he could prove that

three TOVA viol ations had occurred within the precedi ng twel ve

mont hs, Selleck would take the allegations to the Brazoria County



grand jury. In June 1993, however, Selleck infornmed Mpel that
there was no basis for bringing crimnal charges against the
Counci |l nmenbers. Selleck and Mapel al so discussed their concern
that Hogg was attenpting to use the District Attorney’s Ofice in
a personal battle wth Col son and other Council nenbers. Mapel

i nformed Hogg on June 15, 1993, that no action would be taken
Wth respect to his allegations. Hogg clains that Mapel

acknow edged that the Council nenbers had conmtted “technica
viol ations” of TOVA but considered these too m nor for
prosecution. The record, however, contains no other evidence

t hat Mapel said any such thing.

At around the sane tine, Council nenber Wber requested a
Council neeting to evaluate Hogg, and Gty Manager G ohman
confided to Hogg that Colson, MIller, and Weber wanted to
termnate Hogg. On June 21, 1993, the Council, with Col son
absent, net in a public session for the express purpose of
eval uating Hogg. Hogg read a prepared statenent suggesting that
the Council, in violation of TOMA and the Gty Charter, had
decided at a private retreat not to approve any raises for police
officers for fiscal year 1994. On or about July 13, Hogg filed a
probabl e cause affidavit claimng that MIler had conmtted
of ficial m sconduct by accepting pay froma public university
while also drawing a salary fromthe GCty. Three days |ater
Hogg nmet with Sell eck and Brazoria County Investigator John
Bl ankenshi p and provided themwith a chart of violations that
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Counci | nmenbers allegedly had commtted between July 1, 1992 and
July 12, 1993. The chart indicated that Col son had viol ated TOVA
and the state nepotismstatute by participating in illegal
meetings and voting on a matter directly affecting her husband.

On July 19, 1993, in a closed executive session, the Counci
eval uated G ohman. Smth and Weber rated G ohman favorably,
whi |l e Frank gave himan average score. MIller described
G ohman’ s performance as poor, as did Col son, who criticized him
for “manag[ing] wth intimdation” and awardi ng sal ary i ncreases
w t hout Council approval. At the end of the neeting, MIler and
Frank requested that the Council consider term nating G ohman at
its next neeting, on July 26, 1993.

Col son alleges that a furious G ohnman asked Hogg to prepare
recall petitions for the Council nenbers who had criticized him
whi ch Hogg did.! The petition for Col son contained the follow ng

al l egations, even though the district attorney already had

! Intheir City Charter, the people of Pearl and have reserved
the power to recall city officials from office. To invoke the
process, a specified nunber of the electorate nust file a recall
petition all eging one or nore specified “grounds” for recall, i.e.,
i nconpet ency, m sconduct, or nalfeasance in office. Fi ve days
after a petition has been filed, the Gty Secretary nust either
certify it if it isin proper formor returnit to the petitioners
for correction. |If it is certified, the City Secretary nust then
present the petition to the Council. Wthin five days after a
petition has been presented, the accused official may request “that
a public hearing be held to permt hinmfher to present facts
pertinent to the charges specified in the recall petition,” and,
within fifteen days of such a request, the Council nust order a
recall election wherein the voters decide whether the accused
of ficial should be renoved fromoffice.
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declined to bring charges:

Directed to the Gty Council in and for the Cty of Pearland
for the specific purpose of demanding the recall of Joy
Col son, who is a duly elected Council nmenber of the City
Council in and for the Gty of Pearland . . . . Pursuant to
Section 6.02 of the Cty of Pearland Charter, the bel ow
signed qualified voters do hereby demand the recall of
Counci | Menber Col son on the grounds of Ml feasance in
Ofice.

Specifically we allege that Ms. Col son, while acting as
a city council nenber, did violate The Gty of Pearland
Charter, Sections 8.06 and 8.07, and Chapter 171(1)d, of the
Local Governnent Code there by [sic] violating a | aw
relating to her office as a Council nenber, thus rendering
her actions in violation of Section 39.01 of the State Penal
Code titled Oficial Msconduct, the sane being a Cass A
M sdeneanor. W further allege that Ms. Col son viol ated
t hese sections by deciding on the final budget of the police
departnent for fiscal year 94 w thout conducting the
requi red Public Hearing and posting the required Public
notice, further that on March 8, 1993 she participated in a
vote that had a direct effect on her husband’ s position in
the Police Departnent. W further allege that she regularly
enters into deliberations concerning matters whi ch have a
direct inpact on her husband.

Hogg delivered a copy of the Colson recall petition to two

i ndi viduals who requested it, G ohman and another city enpl oyee,
Paul Dillon, but to no one else. G ohman delivered a copy of the
Col son recall petition to defendant-appellee Stella Roberts, a
private Pearland citizen and fornmer Council nenber, but to no one
el se. Gohman and Stella Roberts then prepared a set of
instructions to acconpany the petitions. These instructions
stated that Col son was being investigated by the D strict
Attorney’'s Ofice and a grand jury for possible crimnal

vi ol ations and accused her of (1) having shown a disregard for

the I aws governing the City; (2) having nunerous allegations



| odged agai nst her for acting illegally outside public neetings;
(3) letting personal vendettas override public interest by
persecuting the police chief, city manager, and other city

enpl oyees; and (4) self-dealing. Colson contends that all of
these allegations were false. The petitions were circul ated
during the July 26 Council neeting held to consider dism ssing
G ohman, at which a divided Council, with Colson, MIller, and
Frank on one side and Smth and Wber on the other, decided to
revisit the issue of G ohman’s enploynent after ninety days.

On Septenber 7, 1993, then-City Secretary Pat Jones received
the petitions. On Septenber 11, she determ ned that the
signatures on the petitions | acked the necessary voter
regi stration nunbers. G ohman then contacted Stella Roberts, who
pi cked up the petitions for correction, and directed Gty
enpl oyees to assist Stella Roberts and her husband, defendant-
appel | ee Jack Roberts, in correcting the petitions and to help
Jones certify them G ohman al so ordered Jones to provide the
Robertses with a Gty copy of the voter registration list so that
they could nore easily provide the registration nunbers. On
Septenber 12, the Robertses returned the corrected petitions.
Jones and the City Attorney determ ned, however, that many of the
signatures were invalid because the petitions were not signed by
the affiants claimng to have circulated them as required by the
City Charter. Gohman then personally tel ephoned the affiants,

i ncl udi ng Jack Roberts, and requested that they cone to the Cty
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Secretary’s Ofice to sign the petitions they had circul at ed.
Throughout this period, Jones asserts, G ohman pressured her to
certify the petitions without verifying the signatures thereon
and to conplete the certification in time for the Septenber 13
Council neeting. Jones ultimately refused to certify the
petitions.

Foll ow ng the return of the petitions, the Robertses, along
with others, organized the circulation of a second set of recal
petitions containing the sanme accusati ons agai nst Col son that had
been made in the first set of recall petitions. |In addition to a
new al | egati on of inconpetence, the second set of petitions al so
all eged that Colson (1) conmtted nal feasance in office by
regularly voting on matters directly affecting the conpensation
af forded her husband as a nenber of the PPD; (2) approved the
1994 budget for the PPDin violation of TOVA, and (3) effectively
rel egated her investigation and consideration of certain actions
to be taken by the Council to MIler and Frank and then voted
according to their direction or position. On Cctober 4, 1993,
Colson filed suit in state court seeking an injunction barring
any recall election and continued publication of the allegedly
false crimnal allegations against her. On Novenber 22, 1993,
the state district court enjoined any recall election, finding
that the petitions failed to give Col son adequate notice of the
charges against her. No recall election ever occurred.

During and after the circulation of the first set of recal
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petitions, G ohman and Hogg continued to report the Council’s
alleged crimnal activity to the District Attorney’s Ofice. On
Septenber 8, in a tape-recorded tel ephone conversation, Selleck
told Hogg that he had nmet with Colson, MIller, Frank, and their

| awer and had infornmed the Council nenbers that they had broken
the law. He also stated that he had accused Col son personally of
violating the state nepotismstatute and commtting crim nal
official m sconduct. In early Novenber 1993, Hogg prepared a
presentation on the Council’s alleged crimnal activities for
Sergeant Jim Harel son of the Texas Rangers. After the state
district court enjoined the recall election on Novenber 22,
Stella Roberts tel ephoned Hogg to report that she had observed
Col son engaged in conversations in the courtroomregarding
matters that m ght have been pendi ng before the Council and
offered to speak to the District Attorney’s O fice. Hogg
prepared a report to | aw enforcenent authorities setting forth
Roberts’ s al |l egati ons.

G ohman and Hogg al so continued to ask the District
Attorney’s Ofice to bring charges agai nst Col son. On Novenber
23, 1993, G ohman conpl ained to Mapel that Council nenbers were
retaliating against himand told Mapel that he understood that a
grand jury would follow Mapel’s recomendati on. Mapel denied
this. Gohman also stated that an indictnment for retaliation or
coercion was the only thing that woul d make Col son and t he ot her
Counci | nmenbers “run the other way.” Hogg attenpted to pressure
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Mapel to indict Col son by forwarding to hima copy of a letter
criticizing Colson fromhis friend and political ally Reverend
Scar borough of the First Baptist Church of Pearl and, acconpani ed
by a cover letter stating that the First Baptist congregation had
1800 nenbers. Finally, in Decenber 1993, Hogg, Sell eck,
Bl ankenshi p, and Texas Ranger Joe Harel son net in Bl ankenship’s
office at the Brazoria County District Attorney’s Ofice, where
Hogg asked Selleck to bring crimnal retaliation or coercion
charges agai nst Col son because she had voted to have G ohman
investigated. Selleck told Hogg that he did not have sufficient
grounds to bring such charges. After Hogg continued pressuring
Selleck to bring the allegations before the grand jury, Selleck
war ned Hogg that he was “coming close to tranpling” on Col son’s
constitutional rights. Several days after this neeting, Hogg
told Selleck that if he could get Colson, Frank, and M| er
i ndi cted, he woul d guarantee him 1800 votes if Selleck ran to
succeed Mapel as District Attorney in the upcom ng el ection.
Selleck told Hogg that he had no interest in running for District
Attorney. Following this neeting, according to Col son, Selleck
and Bl ankenshi p concl uded that Hogg had | ost his focus as an
inpartial and objective crimnal investigator and forgotten his
m ssion as the Cty’'s chief |aw enforcenent officer. They also
di scussed, but rejected, bringing bribery charges against him
On January 12, 1994, Hogg testified before the grand jury.
He accused Col son of retaliation and coercion of a public
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servant, despite being told by Selleck not to present such
al | egati ons because the el enents of these offenses could not be
met. He also asked the grand jury to indict Colson for a
violation of the nepotismstatute and TOVA despite, Col son
clains, his awareness that she had the right to vote on matters
i nvol vi ng bona fide classes of enployees that included her
husband and that the Council had held a public hearing on the PPD
budget. Follow ng Hogg' s presentation, the grand jury declined
to indict Colson and found no probable cause to believe that
either the nepotismor conflict of interest statutes had been
violated. On February 3, 1994, Hogg wote to Harel son, asking
that Selleck be investigated for his failure to take action on
Hogg' s al | egati ons.

On March 23, 1994, Assistant District Attorney Danette
Hol conbe i nformed Grohman that the grand jury had consi dered
Grohman’s retaliation and coercion charges and brought back a no-
bill on both. G ohnman again clainmed that he was being retaliated
agai nst “by three of them | can’t prove it but on tw because
Ms. Colson is always very careful not to be the one that signs
the docunents. It’s always MIller and Frank . . . .” Hol conbe
i nformed G ohman that several nenbers of the Brazoria County
District Attorney’s Ofice had reviewed the case and had not
found that anyone had retaliated against or coerced G ohman.

On or about April 14, 1994, just two weeks before the My
1994 el ection in which Colson was running for reelection, Hogg
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prepared, on City tinme and using City property, a |lengthy report
on PPD stationery entitled “Pearl and Pandenonium or ‘It’s OK
everybody does it’” and directed the City Secretary’s Ofice to
forward it to the public library. The purpose of the report,
Hogg cl ai ned, was to give the Council an accounting of events as
it considered G ohman’s enpl oynent status; neverthel ess, he
admtted that he had it placed in the |library because he “wanted
it inthe public forum” \Wile Hogg represented the report to be
a conpl ete chronol ogy of events relating to crim nal

i nvestigations of all Council nenbers, it targeted only Col son,
Frank, and MIller. Hogg attributed his failure to include

al | egations agai nst any of the other Council nenbers as “due to
[his] style of witing.”

In May 1994, Col son |ost her reelection bid by a w de
margin. She continued to pursue a state court action for
defamation, libel, and due process viol ations agai nst, anong
ot hers, the Robertses; in August 1994, she added Hogg and G ohman
as defendants. In May 1995, Colson filed an anended petition
all eging clains under 42 U S.C. § 1983 for violations of her

rights under the First and Fourteenth Anmendnents.? Hogg,

2 Section 1983 provides:

Every person who, under color of any statute, ordinance,
regul ation, custom or usage, of any State . . . subjects, or
causes to be subjected, any citizen of the United States or
other person wthin the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured
by the Constitution and |laws, shall be liable to the party

13



G ohman, the Robertses, and the City of Pearland (collectively,
def endants) renoved the case to the United States District Court
for the Southern District of Texas pursuant to 28 U. S. C

8§ 1441(a) & (b), where it was assigned to a magi strate judge, and
Col son filed several anended petitions. Her Seventh Amended
Original Petition, the live pleading in this case, alleges a
“del i berate and cal cul ated canpai gn undertaken by the Defendants,
conspiring together, to renove her fromoffice and to destroy her
reputation and good standing in the Pearland community in direct
retaliation for [her] efforts to speak out and vote on nmatters of
public concern.” The petition contains five counts: (1)

Def endants, acting under color of state law, wilfully, know ngly,
and maliciously conspired to intimdate and retaliate agai nst

Col son, in her capacity as an elected official and as a citizen,
for her efforts to speak out and vote freely on matters of public
concern, and their malicious actions did, in fact, deny Col son
her First Amendnent rights as secured by the Constitution and 42
US C 8§ 1983; (2) defendants, acting under color of state |aw,

w lfully, knowi ngly, and maliciously conspired to publicize false

injured .

42 U.S.C. § 1983. Section 1983 creates a private right of action
for redressing the violation of federal |aw by those acting under
color of state law. See Mgra v. Warren Gty Sch. Dist. Bd. of
Educ., 465 U. S. 75, 82 (1984). It is not itself a source of
substantive rights, but nerely provides a nethod for vindicating
federal rights conferred el sewhere. See Albright v. Qiver, 510
U S. 266, 271 (1994).
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and defamatory statenents about Col son in connection with their
efforts to renove her frompublic office through their initiation
of recall proceedings, and these statenents stigmatized Col son
and cast her in a false light, thereby denying Col son her
Fourteenth Anendnent rights as secured by the Constitution and 42
US C 8§ 1983; (3) defendants made fal se statenents with reckl ess
disregard for the truth or actual know edge of their falsity, “in
an effort to retaliate and injure Col son and her political

associ ates,” and these statenents constitute actionabl e sl ander,
libel, and libel per se under Texas Cvil Practice & Renedies
Code 8 73.001; (4) defendants’ actions constitute intentional
infliction of enotional distress on Colson; and (5) defendant
Hogg caused the conmencenent of crimnal prosecutions agai nst

Col son and her political associates, “know ngly meking fal se and
m sl eadi ng charges in retaliation for Col son speaking out on
matters of public concern involving the PPD and Grohman.” Col son
cl ai s damages for “shane, enbarrassnent, humliation, and nental
pai n and angui sh,” as well as injury to her “good nane and

reputation,” |oss of her Council position, and exposure to
“hatred, contenpt, and the ridicule of the general public, as
wel|l as her friends and rel atives.”

Al defendants filed notions for summary judgnent. Wth
respect to Colson’'s § 1983 clains, they contended that she had
failed to allege any deprivation of a cognizable constitutional

right. Colson filed a response, arguing that she had stated
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(1) an actionable First Anendnent free speech clai mbecause she
had al |l eged that defendants m sused the recall and crim nal
justice processes to retaliate against her for her
constitutionally protected speech, and (2) an actionable
Fourteenth Anendnent |iberty interest clai mbecause she had
all eged that the defendants injured her reputation and deprived
her of “her First Amendnent right to speak out on matters of
public concern while she was a Council nenber, free from
retaliation by defendants.” The nmagistrate judge issued a report
reconmmendi ng that summary judgnent be denied on the First
Amendnent issue but granted on all other clains. The district
court, however, declined to accept the recommendation, granted
def endants’ notions for summary judgnent on the First and
Fourteenth Amendnent clainms, and di sm ssed those clains.® Colson
appeal ed.

Il. STANDARD OF REVI EW

We review the entry of summary judgnent de novo, see Mirris

v. Covan Wrld Wde Mwving, Inc., 144 F. 3d 377, 380 (5th G

1998), applying the sane standards as the district court, see

Lodge Hall Music, Inc. v. Waco Wangler Cub, Inc., 831 F.2d 77,

79 (5th Gr. 1987). After consulting applicable law in order to

3 The district court then ordered that the First and
Fourteenth Amendnent clains be severed fromthe remaining clains
pursuant to Federal Rule of Cvil Procedure 54(b). Because only
matters of state |law remained, the court declined to exercise
suppl enmental jurisdiction and remanded the remaining clains to the
district court of Brazoria County, Texas.
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ascertain the material factual issues, we consider the evidence
bearing on those issues, viewing the facts and the inferences to
be drawn therefromin the light nost favorable to the non-novant.

See King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992). The party

movi ng for summary judgnent has the initial burden of “informng
the district court of the basis for its notion, and identifying

t hose portions of [the summary judgnent record] which it believes
denonstrate the absence of a genuine issue of material fact.”

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). Once that

burden is net, the burden of production shifts to the non-novant
to denonstrate that a genuine issue of fact does exist on the
material elenments of his clains. See id. at 323-24. Summary
judgnent is properly granted if “the pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law.” Feb. R CQv. P. 56(c).
1. DI SCUSSI ON

On appeal, Col son asserts that defendants violated her First
Amendnent rights by msusing the crimnal justice and recal
processes to retaliate against her for her speech on matters of
public concern. Specifically, she clains, defendants know ngly
(1) reported basel ess accusations to the District Attorney’s

Ofice in an effort to have her prosecuted; (2) used these
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allegations as the basis of a recall petition to drive her out of
office; and (3) repeated themonce again in a public docunent
designed to discredit her with her constituents. Such
retaliation by city officials, Colson argues, constitutes a
deprivation of her First Anmendnent rights under color of state
law and is therefore actionable under 42 U S.C. § 1983.
Def endants respond that, even taking Col son’s conplaint as true,
their actions resulted only in injury to Colson’s reputation,
which is not actionable under the Constitution, especially where
the plaintiff is, |like Colson, an el ected policymaker all eging
t hat her opponents’ politically notivated defamation chilled her
expr essi on.

The First Anendnent provides that “Congress shall nake no
| aw respecting an establishnment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assenble, and
to petition the Governnent for a redress of grievances.” U. S.
Const. anmend. 1. Although it explicitly refers only to federa
action, it applies to the states through the Due Process C ause

of the Fourteenth Amendnent. See De Jonge v. Oregon, 299 U. S

353, 364 (1937). There is no question that political expression
such as Colson’s positions and votes on City matters is protected

speech under the First Amendnent. See Connick v. Mers, 461 U. S

138, 145 (1983) (“[T]he Court has frequently reaffirmed that
speech on public issues occupies the highest rung of the
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heirarchy [sic] of First Amendnent values and is entitled to
special protection.”) (internal quotation marks omtted); First

Nat’'| Bank v. Bellotti, 435 U S. 765, 776 (1978) (stating that

speech on matters of public concern is “at the heart of the First

Amendnent’ s protection”); Rash-Aldridge v. Ramrez, 96 F.3d 117,

119 (5th CGr. 1996) (citing Mller v. Town of Hull, 878 F.2d 5283,
532 (1st Cir. 1989)).

We turn first to defendants’ argunent that Col son cannot
claimFirst Arendnent protection against their alleged
retaliation because she was a public official. They assert that
just as the Pearland el ectorate as a whole did not violate
Col son’s constitutional rights by voting her out of office
because of her political speech, no individual citizen could
viol ate her constitutional rights by publicly criticizing her
official actions, trying to renove her fromoffice through the
use of statutory procedures, attenpting to have her crimnally
investigated for official msconduct, and canpai gning to oust her

fromoffice. . Zilich v. Longo, 34 F.3d 359, 363 (6th Cr.

1994) (holding that a “pattern of retaliatory voting and offici al
| egi slative action” does not violate the First Amendnent and that
“[t]he First Anmendnent is not an instrunent designed to outl aw
partisan voting or petty political bickering through the adoption
of legislative resolutions”).

Defendants are certainly correct that criticismof public
officials lies at the very core of speech protected by the First

19



Amrendnment . See New York Tines Co. v. Sullivan, 376 U S. 254,

269-70 (1964) (stating that this country enjoys “a profound
national commtnent to the principle that debate on public issues
shoul d be uni nhi bited, robust, and w de-open, and that it may
wel | include vehenent, caustic, and sonetines unpl easantly sharp
attacks on governnent and public officials”). Even charges of
crim nal conduct against an official or candidate are
constitutionally protected unless they are nade wth know edge of
their fal sehood or with reckl ess disregard of whether they are

fal se or not. See Monitor Patriot Co. v. Roy, 401 U S. 265, 277

(1971). But intentional or reckless fal sehood, even political
fal sehood, enjoys no First Amendnent protection:

At the tine the First Armendnent was adopted, as today, there
wer e those unscrupul ous enough and skillful enough to use
the deliberate or reckless fal sehood as an effective
political tool to unseat the public servant or even to
topple an admnistration. . . . That speech is used as a
tool for political ends does not automatically bring it
under the protective mantle of the Constitution. For the
use of the known lie as a tool is at once at odds wth the
prem ses of denocratic governnment and with the orderly
manner in which economc, social, or political change is to
be effected.

McDonald v. Smth, 472 U S. 479, 487 (1985) (quoting Garrison v.

Loui siana, 379 U S. 64, 75 (1964)) (holding that a state may
constitutionally award danages for |ibelous letters to the
Presi dent fal sely accusing a potential appointee of crimnal

m sconduct). Taken in the Iight nost favorable to the non-
movant, the summary judgnent record in this case shows that the
defendants not only criticized Col son but defamed and |i bel ed
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her, presenting crimnal allegations to the District Attorney’s
O fice and the public with know edge that they were false or with
reckl ess di sregard of whether they were false or not.*
Therefore, defendants’ speech enjoys no First Anendnent
protection, and they cannot argue that protected First Amendnent
activity cannot violate the First Anendnent rights of others.

Def endants respond, however, that even assum ng their
all egations were knowi ngly false, the First Amendnent does not
protect policymaking officials fromdism ssal or other sanctions
because of their speech. In support of this argunent, they cite

Ronero-Barcel o v. Hernandez- Agosto, 75 F.3d 23 (1st Cr. 1996).

I n Ronero-Barcelo, a fornmer governor of Puerto Rico brought a

§ 1983 action against the President of the Puerto R co Senat e,
the head of the Senate Judiciary Conmttee, and the Senate’s
chief counsel. He clained that the defendants and the Judiciary
Commttee itself continuously |abeled himan assassin or mnurderer

because of his beliefs and political association, even though no

4 Selleck stated in his affidavit that he told Mapel as early
as June 1993 that there was no basis for bringing crimnal charges
agai nst the Council nenbers and that Mapel told Hogg that his
office would take no action. He also testified that Hogg and
G ohman accused MIler of illegally receiving a salary from two
governnental entities at the sane tinme, without revealing that it
was G ohman who had suggested that he do so. Bl ankenship stated in
his affidavit that Hogg offered Selleck 1800 votes for District
Attorney if he convinced the grand jury to indict Colson, Mller,
and Frank. Hogg hinself admtted in deposition testinony that he
prepared recall petitions even though he knew that it was i nproper
for himto do so and that it was wunusual for him to becone
personally involved in crimnal investigations.
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evi dence was ever submtted to substantiate the charge; that one
def endant presented information about himto the Commttee and
the press knowng it to be false or msleading;, and that the
defendants di ssem nated false infornation about him See id. at
27-28. The First GCrcuit determned that the governor had failed
to state an actionabl e claimbecause there is “no First Amendnent
protection for a politician whose rights to freedom of speech,
freedom of association, and freedomto di sassoci ate [oneself]
from unpopul ar vi ews have been injured by other politicians
seeking to undermne his credibility wiwthin his own party and

wth the electorate.” 1d. at 34 (quoting Barcelo v. Agosto, 876

F. Supp. 1332, 1348 (D.P.R 1995)) (internal quotation marks
omtted) (alteration in original). Because Ronero-Barcelo was a

pol i cymaker, the court held, Elrod v. Burns, 427 U S. 347, 357

(1976) (plurality opinion), and Branti v. Finkel, 445 U. S. 507,

517 (1980), foreclosed his First Anmendnent retaliation claim

See Ronero-Barcelo, 75 F.3d at 34.

Even if we wi shed to do so, we are not free to adopt the
First Crcuit’s position. At |least twice, this court has granted
relief to elected officials claimng First Armendnent retaliation.

See Scott v. Flowers, 910 F.2d 201, 213 (5th Gr. 1990) (hol ding

that the Texas Conm ssion on Judicial Conduct could not
constitutionally reprimand an el ected state justice of the peace
for making public statenents criticizing other county officials);

Smth v. Wnter, 782 F.2d 508, 512 (5th Cr. 1986) (finding that
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el ected nenbers of a county board of education stated an
actionable First Amendnent retaliation claim. W are conpelled
to obey this binding precedent.

Moreover, with respect to the First Crcuit’s reasoning,
there is a viable counterargunent that Elrod and Branti do not
excl ude policymaking officials fromall First Amendnent
protection. Elrod and Branti held that the state may dism ss a
gover nnent enpl oyee on the basis of his political beliefs only if
(1) those beliefs would interfere with the discharge of his
official duties, and (2) the state can show that dismssal is a
narromy tailored neans of achieving an interest of vital

i nportance. See Branti, 445 U. S. at 517 & n.12; Elrod, 427 U. S.

at 362-63. |In Ronero-Barcelo s case, the argunent would go, the
def endants coul d have shown neither, for an elected |egislator’s
expression of his political beliefs is absolutely necessary for,
rather than detrinental to, the discharge of his official duties,
and at any rate the state has no conpelling interest in

suppressi ng such speech. See Bond v. Floyd, 385 U S. 116, 135-36

(1966) (“The mani fest function of the First Arendnent in a
representative governnent requires that |egislators be given the
W dest latitude to express their views on issues of policy.”).
Thus, one could contend, Elrod and Branti do not sanction
retaliation against a public official for the exercise of First
Amendnent rights.

Utimtely, however, this case does not require us to
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confront Ronero-Barcelo or our prior precedents, as Col son has

not suffered harns rising to the I evel of actionable retaliation.
We next explain why.

As a general rule, the First Anendnent prohibits not only
direct limtations on speech but al so adverse governnent action
agai nst an individual because of her exercise of First Amendnent
freedons. For exanple, the governnent may not place conditions
on public benefits, including jobs, that penalize applicants for

their speech, beliefs, or association. See Pickering v. Board of

Educ., 391 U. S. 563, 574-75 (1968) (holding inperm ssible under
the First Anmendnent the dism ssal of a high school teacher for

speaki ng on “issues of public inportance”); Sherbert v. Verner,

374 U.S. 398, 409-10 (1963) (holding that unenpl oynent
conpensati on may not be withheld on the condition that a person
accept Saturday enploynent contrary to her religious faith);

Torcaso v. Watkins, 367 U S. 488, 495-96 (1961) (holding that a

citizen cannot be refused a public office for failure to declare

his belief in God); Speiser v. Randall, 357 U S. 513, 528-29

(1958) (prohibiting on First Amendnent grounds the limting of
state tax exenptions to only those who take a loyalty oath); cf.

Cafeteria & Restaurant Workers Union, Local 473 v. ME roy, 367

U. S. 886, 898 (1961) (recognizing that the governnment cannot deny
enpl oynent because of previous nenbership in a particular
political party). This is true even where the person has no
contractual or property right in the benefit wthheld. See M.
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Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 285

(1977) (holding that an untenured public school teacher may not
be discharged if he shows that constitutionally protected conduct
was a “substantial” or “notivating” factor in the decision not to
rehire himand the enployer fails to denonstrate that it would
have reached the sanme deci sion even in the absence of the

protected conduct); Perry v. Sindermann, 408 U S. 593, 599 (1972)

(hol ding that an untenured teacher’s |ack of formal contractual
or tenure security in his job was irrelevant to his First
Amendnent claimthat his enployer, a state college, refused to
renew his contract because of his protected speech).

Simlarly, the Suprene Court has recognized |limtations on
patronage--that is, governnment officials’ power to nmake
enpl oynent deci sions on the basis of an individual’s political
affiliation--in Elrod, 427 U S. at 373, Branti, 445 U S. at 517,

and Rutan v. Republican Party, 497 U S. 62, 75 (1990). 1In Elrod,

the Court held that “the practice of patronage dism ssals is
unconstitutional under the First and Fourteenth

Amendnents . . . .” 427 U.S. at 373. In Branti, the Court
clarified that the Elrod rule applies unless the “hiring
authority can denonstrate that party affiliation is an
appropriate requirenent for the effective performance of the
public office involved.” 445 U S. at 518. Finally, in Rutan,
the Court announced that Elrod and Branti apply not only to
patronage dism ssals but also to patronage pronotions, transfers,
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and recalls after layoffs. See 497 U S. at 75. The Court has

al so extended Elrod, Branti, and Rutan to governnent retaliation

agai nst a contractor or a regular provider of services for the
exercise of rights of political association and the expression of

political allegiance. See O Hare Truck Serv., Inc. v. Cty of

Nort hl ake, 518 U. S. 712, 720 (1996); Board of County Commirs v.
Urbehr, 518 U. S. 668, 685-86 (1996). Wiile Rutan and its progeny
addressed only political patronage, we have also applied it to
cases involving public enployer retaliation for enpl oyees’

exercise of their free speech rights. See Brady v. Fort Bend

County, 145 F.3d 691, 703 (5th Cr. 1998) (citing dick v.
Copel and, 970 F.2d 106, 110-11 (5th Cr. 1992)), cert. denied,

119 S. Ct. 873 (1999).

But why is such retaliation against the exercise of First
Amendnent rights itself a violation of the First Arendnent? The
Suprene Court has asserted that inposing penalties for speech,
belief, and association chills the exercise of First Amendnent
freedons and thereby indirectly produces a result that the
gover nnment cannot command directly:

For at least a quarter-century, this Court has nmade it clear
t hat even though a person has no “right” to a valuable
governnental benefit and even though the governnent may deny
hi mthe benefit for any nunber of reasons, there are sone
reasons upon which the governnment may not rely. It nay not
deny a benefit to a person on a basis that infringes his
constitutionally protected interests--especially, his
interest in freedomof speech. For if the governnent could
deny a benefit to a person because of his constitutionally
prot ected speech or associations, his exercise of those
freedons would in effect be penalized and inhibited. This
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woul d al |l ow the governnment to “produce a result which [it]

could not command directly.” Such interference with

constitutional rights is inpermssible.
Perry, 408 U. S. at 597 (citation omtted). Thus, in Pickering,
the Court noted that while not a crimnal sanction or danage
award, “it is apparent that the threat of dism ssal from public
enpl oynent is nonethel ess a potent neans of inhibiting speech,”
391 U.S. at 574, and observed in Elrod that “[t]he cost of the
practice of patronage is the restraint it places on freedons of
belief and association,” 427 U S. at 355. Simlarly, the Court
justified its extension of Elrod to the patronage pronotions,
transfers, and recalls after layoffs at issue in Rutan by
pointing out that “there are deprivations |ess harsh than
di sm ssal that neverthel ess press state enpl oyees and applicants

to conformtheir beliefs and associ ations to some state-sel ected

ort hodoxy.”® Rutan, 497 U.S. at 75. And in O Hare, the Court

> The Court pointed out:

Respondent s next argue that the enpl oynent decisions at
issue here do not violate the First Amendnent because the
deci sions are not punitive, do not in any way adversely affect
the terns of enploynent, and therefore do not chill the
exercise of protected belief and association by public
enpl oyees. This is not «credible. Enpl oyees who find
thenselves in dead-end positions due to their political
backgrounds are adversely affected. They will feel a
significant obligation to support political positions held by
their superiors, and to refrain fromacting on the politica
views they actually hold, in order to progress up the career
| adder. Enpl oyees denied transfers to workpl aces reasonably
close to their hones wuntil they join and work for the
Republican Party will feel a daily pressure fromtheir |ong
comutes to do so. And enpl oyees who have been laid off may
wel|l feel conpelled to engage in whatever political activity
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concl uded that a nunicipal governnment’s termnation of a
comercial relationship wth an independent contractor because of
his speech constituted, like the dismssal in Perry, a “burden on
an individual's right of political association,” 518 U S. at 720,
and an “attenpted coercion of [the contractor’s] political

associ ation, enforced by a tangible punishnent,” id. at 721.

But it does not follow that all disadvantages inposed for
the exercise of First Amendnment freedons constitute actionable
retaliation. To be sure, the Suprene Court has suggested in
dicta that even the nost trivial retaliatory harassnent is
actionable. In Rutan’s famous footnote 8, the Court stated: “The
First Amendnent, as the court bel ow noted, already protects state
enpl oyees not only from patronage di sm ssals but also from*even
an act of retaliation as trivial as failing to hold a birthday
party for a public enployee . . . when intended to punish her for
exercising her free speech rights.”” 497 U S. at 76 n.8 (quoting

Rutan v. Republican Party, 868 F.2d 943, 954 n.4 (7th Cr

1989)). The lower court in Rutan, however, was in turn

characterizing its own decision in Bart v. Telford, 677 F.2d 622

(7th Gr. 1982), which in fact held that trivial actions would be
actionable only if they fornmed part of a canpaign of retaliatory

harassnment. See Rutan, 868 F.2d at 954 n.4. And al though the

IS necessary to regain regular paychecks and positions
corresponding to their skill and experience.

Rut an, 497 U.S. at 73 (footnotes omtted).
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Court stated in Elrod that “the inducenent afforded by placing
conditions on a benefit need not be particularly great in order
to find that rights have been violated,” 427 U S. at 359 n.13, it
thereby also inplied that sone i nducenents may fall short even of
that mark. It follows, therefore, that there nmay be sonme m nor
adverse actions that would not constitute First Amendnent

violations. See Sharp v. Gty of Houston, 164 F.3d 923, 933 (5th

Cr. 1999) (“Although the Suprene Court has intimated that the
First Amendnent protects against trivial acts of retaliation,
this court has required sonething nore than the trivial.”); see
also Scott, 910 F.2d at 216 n. 32 (Garwood, J., dissenting) (“
believe it would be a serious mstake to take literally the
Suprene Court’s apparently off-hand dicta about birthday parties
in footnote 8 of Rutan. In the body of the opinion in Rutan, the
Court stressed that the case before it involved ‘significant
penalties . . . inposed for the exercise of rights guaranteed by
the First Anendnent.’” (citation omtted)).

Accordingly, this circuit has held that “[a]lthough sone
actions may have . . . the effect of chilling [the plaintiff’s]

protected speech, they are not actionable.” Pierce v. Texas

Dep’t of CGrimnal Justice, Inst. Div., 37 F.3d 1146, 1150 (5th

Cir. 1994). 1In Pierce, the plaintiff alleged that she was

i nvestigated once for “trafficking” and once for a verbal
altercation. W found these incidents non-actionable under the
First Amendnent because “[n]either investigation resulted in any
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action being taken against Pierce.” |d. Simlarly, we have
held that a | aw school dean’s criticism wthout nore, of certain
prof essors was not actionabl e:

[ Al ssum ng that Douglas did, in fact, criticize Kleven’s
[law school] participation as being counterproductive,
Plaintiffs point to no case law (nor do we find any) which
hol ds that an enployer’s criticismof an enpl oyee, w thout
nmore, constitutes an actionabl e adverse enpl oynent action.
In this case, the evidence is clear that no Plaintiff has
been di scharged or threatened with discharge; no Plaintiff
has been denoted; no Plaintiff has been denied a pronotion;

and no Plaintiff has suffered a reduction in pay. |In fact,
all Plaintiffs are tenured professors of |aw, having

achi eved the highest rank available at the | aw school. All
Plaintiffs still teach at the | aw school and all Plaintiffs

are anong the |l aw school’s top earners. Regardless of the
arguable nerits behind this, or any criticism nere
criticisns do not give rise to a constitutional deprivation
for purposes of the First Anmendnent. Accordingly,
Plaintiffs did not suffer an actionabl e adverse enpl oynent
action when Douglas criticized Kleven as being
count er producti ve.

Harrington v. Harris, 118 F.3d 359, 366 (5th Cr.), cert. denied,

118 S. . 603 (1997). Likewise, in Benningfield v. Gty of

Houst on, 157 F.3d 369, 376 (5th Gr. 1998), cert. denied, 119 S.

Ct. 1457 (1999), we held that false accusations, verbal

repri mands, and investigations were not actionabl e adverse
enpl oynent actions. Formal reprimands, however, do qualify as
adverse enpl oynent actions and, when given in retaliation for

First Amendnent activity, are actionable. See Harris v. Victoria

| ndep. Sch. Dist., 168 F.3d 216, 220 (5th Cr. 1999); Pierce, 37

F.3d at 1149.
We now turn to Colson’s allegations. W first enphasize

what di d not happen: Colson was never arrested, indicted, or
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subjected to a recall election.® Nor was she formally
reprimanded. This |ast fact distinguishes her case from Scott,
in which we found that a single formal public reprimand of a
judicial official in retaliation for his exercise of First
Amendnent rights was actionable under 8 1983. Scott, an elected
state justice of the peace, wote an open letter criticizing
ot her county officials. See Scott, 910 F.2d at 204 & n.2. The
Texas Conm ssion on Judicial Conduct publicly reprinmnded him
See id. at 204, 205 n.6. After first acknow edgi ng Scott’s good
intentions and personal integrity, the Comm ssion chided himfor
being “insensitive” and urged himto be “nore restrai ned and
tenperate in witten and oral communications in the future.” |d.
at 204. Qur opinion expressed no doubt that the reprimnd was a
restraint on speech, despite an el oquent dissent from Judge
Garwood enphasi zing that the Comm ssion inflicted no injury or
deprivation on Scott:
| would not reach the question of whether Scott’s First
Amendnent rights would have been viol ated had the Conmm ssion
taken sone action which materially and adversely altered
Scott’s conditions of enploynent or which placed Scott,
individually or in his fornmer position as justice of the
peace, under sone |legal disability, or caused himin either
capacity to lose legal rights he would ot herwi se have had,
or to be legally subject to sone sort of adverse consequence

of which he woul d ot herwi se have been legally free.

ld. at 215 (Garwood, J., dissenting). Like Scott, Colson is an

6 Col son does claimthat the defendants’ conduct caused her
to |l ose her bid for reelection, but she admttedly has no proof of
this assertion.
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el ected public official, and her allegations are simlar to his
in that both claimto have been the target of public criticismin
retaliation for their First Amendnent activity. But, unlike
Scott, Colson did not receive a fornmal reprinmand.’

On the contrary, Colson has alleged only that she was the
victimof criticism an investigation (or an attenpt to start
one), and fal se accusations: all harns that, while they may
chill speech, are not actionable under our First Amendnent
retaliation jurisprudence. She maintains that “[i]n retaliation
for Colson’s expressive activity, from Decenber 1992 through May
1994 and beyond, Defendants conspired together to falsely brand
Col son and two of her fellow Council menbers, Deloss A Ml ler
and Benny Frank as crimnals.” As part of this schene, Col son
clainms, Hogg distributed “Pearl and Pandenoni uni even though “he
knew or shoul d have known that the allegations contained in his
report were false and woul d stigmatize Col son, Frank, and M| er

and cast themin a false light in the Pearland conmunity.” The

! Qur court has never explicitly explained why fornal
reprimands giveninretaliation for the exercise of First Arendnent
rights are actionable but less formal criticisnms and accusations
are not. Scott provides additional insight into this distinction.
It observed that the Texas Conmm ssion on Judicial Conduct, in
reprimandi ng Scott, “investigated the conplaints |odged against
[him, declared him in violation of the then-existing Code of
Judicial Conduct, and enforced its determination by issuing a
public reprimand.” Scott, 910 F.2d at 208 (enphasi s added). Thus,
a formal reprimand, by its very nature, goes several steps beyond
a criticismor accusation and even beyond a nere investigation; it
is punitive in a way that nere criticisns, accusations, and
i nvestigations are not.
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def endants’ actions in this respect constitute no nore than the
maki ng of fal se accusations, which is not actionabl e under
8§ 1983. Colson also asserts that “Hogg and G ohman, relying on
information they knew to be false or with reckless disregard to
the truthful ness of the sane, repeatedly urged the Brazoria
County Attorney’'s office to indict Colson, Frank and M1l er
and/or publicly brand themas crimnals.” These actions are
again no nore than fal se accusations and, even insofar as the
County Attorney’'s Ofice did investigate them are not actionable
under 8§ 1983. Finally, Colson clainms that the defendants
circulated two sets of recall petitions, even though “they knew
or should have known that the allegations contained in the
Petitions were false and would stigmatize Col son, Frank, and
MIler and cast themin a false light in the Pearland comunity.”
The al l egations contained in the recall petitions are, |ike those
made to the County Attorney’'s Ofice and to the general public,
nmere accusations that are not actionable under § 1983.

Col son contends, however, that defendants’ all eged
retaliatory m suse of the recall process is actionable under

Smth v. Wnter, 782 F.2d 508 (5th Gr. 1986). In Smth, three

el ected nenbers of a county board of education brought suit in
response to an attenpt to recall theminitiated by the county
superintendent of education. See id. at 509. According to the
board nenbers, the superintendent becane upset after they
exercised their First Anmendnent rights regardi ng school district
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matters and refused to vote in accordance with his wi shes and, in
retaliation therefor, conspired to have themrenoved fromoffice
by

unlawful Iy placing certain persons’ nanes on the renoval

petitions, by unlawfully allow ng certain persons to sign

the renoval petitions who were not qualified to sign them
by unlawfully allowi ng certain persons to sign the petitions
twce, by unlawfully allow ng certain persons to print their
nanmes on the petitions, by msrepresenting the nature of the
petitions to certain persons who signed themon the strength
of the m srepresentations, and by falsely certifying and
verifying [that the petitions net |egal standards].

ld. at 511 n.5. On appeal fromthe district court’s grant of a

nmotion to dismss for failure to state a claim this court

determ ned “that this conplaint includes allegations that the

| ocal appel |l ees conspired through fraudul ent nmeans to m suse the

recall statute against appellants in retaliation for appellants’

exercise of their First Amendnent rights. Such a conpl aint

states a claimunder § 1983.” 1d. at 512.

In this case, Colson alleges that the defendants m sused the
recall process by circulating recall petitions containing false
information. Her claimis mssing a crucial elenent, however:
She was never subjected to a recall election. In Smth, in
contrast, a recall election was held, although the plaintiffs
prevailed at the polls and remai ned school board nenbers at the
time we decided the appeal. See id. at 510. Col son argues that
t he occurrence or non-occurrence of a recall election should nmake
no difference to the success or failure of her clainm according

to her, the Smth court acknow edged that it was the m suse of
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the recall process, not the msuse of the recall process and the
resulting recall election, that caused injury. |Insofar as Smth
suggested anything of the sort--and we find no clear evidence
that it did--such a conclusion would be nere dicta, as a recal
el ection did occur in that case. Such a suggestion would al so be
i nconsi stent with our recent casel aw unequivocally hol di ng that
retaliatory criticisnms, investigations, and fal se accusations
that do not |lead to sone nore tangi bl e adverse action are not
actionabl e under § 1983.8

Finally, we nust consider the argunent that even if each
i ndividual criticism investigation, and accusation Col son

suffered is not actionable, the canpaign of retaliatory

8 Indeed, in Johnson v. Louisiana Departnent of Agriculture,
18 F.3d 318 (5th Cr. 1994), we held that retaliatory crimna
prosecution is not actionable under 8§ 1983 unless it satisfies all
the el enments of the comon law tort of malicious prosecution. The
plaintiff in Johnson alleged that the Departnent of Agriculture
brought charges against him resulting in various penalties,
including the revocation of his cropdusting license, four tines
because he failed to support the agricultural conm ssioner’s
reel ection canpaign. See id. at 319-20. W said that “[i]f this
all egation asserts a claimon any basis, we agree with the district
court that the claimis one for nmalicious prosecution in violation
of Johnson’s First Anendnent rights” and that “at the very |east,
if the First Anmendnent protects against malicious prosecution,
Johnson must not only allege a deprivation of a constitutiona
right, but nust also establish all of the elenents of the common
law tort action.” 1d. at 320. Johnson seens to suggest that in
order to obtain relief on her retaliatory msuse of the recall
process claim Colson nust prove all the elenents of an anal ogous
tort, such as abuse of civil process. The defendants argue that
she cannot establish at |east two such elenents: that a civil
proceedi ng was i nstituted agai nst her and that she suffered speci al
damages. Johnson is consistent with our general rule that the
plaintiff must cross a certain threshold of harm before she can
bring a claimfor First Anendnent retaliation.
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harassnent as a whole is. The plaintiff in Bart, which we cited
as support for our conclusion in Smth, 782 F.2d at 512, all eged
t hat her enployers had subjected her to a canpai gn of petty
harassnents in retaliation for her exercise of her First
Anendnent rights. See Bart, 677 F.2d at 624.° On appeal, the
Seventh Circuit reversed the district court’s dism ssal of the
conplaint for failure to state a claim noting that the conplaint
all eged “an entire canpai gn of harassnent which though trivial in
detail nmay have been substantial in gross.” 1d. at 625. Qur own
cases on this subject have taken place in the enpl oynent context,
where we have required that the canpaign of retaliatory
harassnment rise to such a level as to constitute a constructive
adverse enpl oynent action. For exanple, in Sharp, we upheld a
jury verdict that the plaintiff had been constructively denoted
inretaliation for exercising her First Amendnent rights because
the defendants created an “intol erable situation” causing her to
transfer to a | ess desirable position. 164 F.3d at 934. 1In

Benni ngfield, we concluded that a plaintiff alleging a

retaliatory “canpaign of harassnent and retaliation,” 157 F.3d at

374, was not constructively discharged because she did not show

® The allegedly retaliatory canpai gn included such things as
“basel ess reprimands” and “[h]Jolding [the plaintiff] uptoridicule
for bringing a birthday cake to the office on the occasion of the
bi rt hday of anot her enpl oyee although the practice was common and
was especially favored in the case of supervisory personnel.”
Bart, 677 F.2d at 624. It is not clear whether the *“basel ess
repri mands” were the sort of formal reprimands that this circuit
has found to be actionabl e.
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that a reasonabl e person in her shoes would have felt conpelled
to resign, see id. at 376-78. The all eged canpai gn of
retaliation taken against Col son sinply did not rise to this

|l evel. Even viewing the summary judgnent evidence in the |ight
nost favorable to Colson, the defendants’ allegedly retaliatory
crusade anounted to no nore than the sort of steady stream of

fal se accusations and vehenent criticismthat any politician nust

expect to endure. Cf. Dorsett v. Board of Trustees for State

Colleges & Univs., 940 F.2d 121, 123 (5th Cr. 1991) (concl uding

that the pattern of retaliatory harassnent, including decisions
concerni ng teachi ng assignnents, pay increases, admnistrative
matters, and departnental procedures, alleged by a university
professor did not “rise to the |evel of a constitutional
deprivation” because “[i]n public schools and universities across
this nation, interfaculty disputes arise daily” over such
“relatively trivial matters”). In any case, the attacks on

Col son seemto have had no effect other than to make her “becone
nmore careful on which itens [she] would vote on,” and they did
not stop her fromrunning for reelection. W therefore find that
Col son has not alleged any First Anendnent deprivation actionable
under 8§ 1983. As her Fourteenth Anmendnent due process claim
rests on a theory that she suffered harmto her reputation
coupled with the denial of her constitutional right to speak

W thout retaliation, see Paul v. Davis, 424 U.S. 693, 711 (1976),

our determ nation that the defendants did not infringe her First
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Amendnent freedons requires a conclusion that they also did no
injury to her Fourteenth Anmendnent rights.?0
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

10 | n Paul, the chiefs of police of two nei ghboring Kentucky
comunities distributed a flyer <containing the nanes and
phot ogr aphs of individuals |abeled “active shoplifters.” 424 U S.
at 694-95. The plaintiff, Edward Charles Davis Ill, appeared in
the center of the second page. Although Davis had been arrested
for shoplifting about a year and a half before the flyer appeared,
he had pled not guilty, and the charge had been “filed away with
| eave (toreinstate),” a dispositionthat left it outstanding. 1d.
at 695-96. Thus, at the tine the flyer was circul ated, Davis had
been charged with shoplifting, but his guilt or innocence had never
been adjudicated, and shortly afterward a judge dismssed the
charge altogether. Davis brought an action under 42 U S. C. § 1983,

claimng that the flyer, and in particular the [|abel *active
shoplifters,” deprived him of a Fourteenth Anendnent |iberty
interest without due process of law. 1d. at 696-97. The Suprene

Court rejected this argunent, holding that reputation al one, apart
frominjury to a previously recognized right or status, is not
liberty or property protected by the Due Process Clause. See id.
at 711. As we recounted above, Col son argues that she has nmade out
an actionable Fourteenth Anendnent |iberty interest claimbecause
she had alleged that the defendants injured her reputation and
deprived her of “her First Amendnent right to speak out on natters
of public concern while she was a Council nenber, free from
retaliation by defendants.”

38



