Revi sed April 14, 1999
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 97-41250

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
ALLEN PERRY SCAPE, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

March 9, 1999
Before KING Chief Judge, POLI TZ and BENAVI DES, Circuit Judges.

KING Chief Judge:

Def endant - appel l ant Al len Perry Soape, Jr. appeals his
conviction and sentence for conspiracy to fraudulently use
counterfeit access devices, unauthorized access devices, and
access devices issued to anot her person; fraudul ent use of
unaut hori zed access devices; fraudul ent use of counterfeit access
devices; fraudulently effecting transactions wth access devices
i ssued to anot her person; use of a fictitious nane or address;
and fal se use of a social security account nunber. W affirm

| . FACTUAL AND PROCEDURAL HI STORY



On August 2, 1995, defendant-appellant Allen Perry Soape,
Jr. was transferred to the Jefferson County Jail fromthe
Angelina County Jail, where he had been incarcerated after his
arrest on charges unrelated to the instant case. Soape turned
over to Jefferson County authorities a nunber of credit and
identification cards, and both Soape and the jail official who
processed himexecuted a property |log. Wile Soape was an innate
at the Jefferson County Jail, Steven M chael Al exander contacted
Captain Mchael Hebert, an internal affairs investigator for the
Jefferson County Sheriff’s Departnment, to conplain that Soape
possessed credit cards issued in Al exander’s nanme. Hebert
retrieved Soape’s personal effects fromthe property roomat the
jail and found the foll ow ng docunents:

1. Two Direct Merchants Bank MasterCard credit cards in
the nane of Steven M Al exander;

2. One NationsBank/ NCNB | nteract Pulse card in the nane of
Steven M Al exander

3. One Radi o Shack Anerican Technol ogy Store card in the
name of Steven M Al exander;

4. One Boil ernaker’s National Health and Wel fare Fund card
in the nanme of Steven M Al exander;

5. One NationsBank MasterCard credit card in the name of
Steven M Al exander, Jr.: and

6. One Texas Departnent of Public Safety tenporary
driver’s license in the nane of Steven M chael
Al exander .



Soape was charged by an indictnent filed in the Eastern District
of Texas with (1) one count of conspiring with Joy A Lovett! to
violate 18 U S.C. § 1029(a)(1), (2), and (5); (2) three counts of
fraudul ently using unaut hori zed access devices in violation of 18
US C 8 1029(a)(2); (3) one count of fraudulently using a
counterfeit access device in violation of 18 U S.C. §8 1029(a)(1);
(4) three counts of fraudulently effecting transactions with
access devices issued to another person in violation of 18 U S. C
8§ 1029(a)(5); (5) one count of using a fictitious nanme or address
inviolation of 18 U. S.C. 8§ 1342; and (6) three counts of using a
fal se social security account nunber in violation of 42 U S. C
8§ 408(a)(7)(B). Soape pleaded not guilty to all counts and
proceeded to trial pro se.

The evidence at trial consisted of the following. First,
Al exander testified that he net and befriended Soape in the
1970s. During this tinme, Soape had access to Al exander’s hone
and personal effects and sonetines stayed at Al exander’s
residence. From 1989 to 1992, Al exander permtted Soape to use
two of his credit cards, but he ultimately requested their
return, paid off the remaining bal ances, and cancel ed the cards.

Al exander also testified that at one point, Lovett informed him

! Lovett and Soape were married prior to trial, and the
i ndi ctment was anended to read “Joy A Soape, aka Joy A. Lovett.”
In order to distinguish Ms. Soape from her husband, however,
this opinion refers to her as “Lovett” and to M. Soape as
“Soape.”



t hat Soape had several credit cards in Al exander’s nane. Wth
respect to the docunents retrieved fromthe Jefferson County
Jail, Al exander stated that he never applied for, or had any
know edge of, the Direct Merchants Bank MasterCards, the
NCNB/ | nt eract Pul se card, the Radi o Shack card, or the

Nat i onsBank MasterCard, and that he did not recognize sone of the
addresses the applications and statenents for these accounts
listed as his. Furthernore, he testified, he never possessed the
tenporary driver’s |license found anong Soape’s personal effects,
and it bore an address with which he was unfam i ar.

In addition to Al exander, several bank enpl oyees and
governnent investigators testified regarding the specific
docunents at issue. Susan Dare of Medras, Inc., Drect Merchants
Bank’ s parent conpany, testified that sonmeone had applied by
phone for a credit card account in the nane of Steven M
Al exander, using his social security account nunmber and an
address in Lufkin, Texas, and that the Direct Merchants Bank
Mast er Cards found in Soape’s possession were issued on that
account. Don Walton of NationsBank testified that soneone opened
a NationsBank checking account in the nane of Steven M Al exander
of Lufkin, Texas with the sane social security account nunber and
that the NationsBank/NCNB I nteract Pulse card found in Soape’s
possessi on was issued on that account. Two wire transfers had
been made fromthat account to an account in Soape’ s nane at
First National Bank in Port Neches, Texas. Walton also stated
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that an individual had applied for a NationsBank Gold MasterCard
account using the nane Steven M Al exander of Orange, Texas, with
Al exander’s soci al security account nunmber, and that NationsBank
had issued a credit card on that account. After the account was
opened, a request formseeking to add the nanes “J. A Lovett” and
“A.P. Soape” to the account was submtted, and additional Cold
Mast er Cards were issued in those nanes. The formincluded the
signatures of the primary cardhol der, Al exander, and the two

i ndi vidual s who were to be added. Walton further identified two
VWl - Mart credit card receipts on the NationsBank MasterCard in
J.A Lovett’s nane, two rental car contracts charged on the

Nat i onsBank MasterCard in Al exander’s nanme, a NationsBank
MasterCard charge to STS Audio Video in the nane of J. A Lovett,
and a conveni ence check, witten on the sanme Nati onsBank
Mast er Card account, from Steven M Al exander, Jr. to J. A Lovett.
Next, Jan WIIlianmson of the Texas Departnent of Public Safety
testified that two |licenses had been issued in the name of Steven
M chael Al exander, but that one |license bore a post office box
address and Soape’ s photograph as well as Al exander’s true
address. Two United States Postal Service enpl oyees testified

t hat soneone representing hinself to be Steven Al exander applied
for the post office boxes in Lufkin and Orange, Texas that
appeared on the Direct Merchants Bank MasterCard statenents and
the NationsBank Gold MasterCard application, respectively.
Finally, Nancy Ginnell of the Social Security Adm nistration
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testified that the social security account nunber used in the
accounts descri bed above was assigned to Steven M chael
Al exander, Jr.

In addition, several store enployees testified about
speci fic usages of the cards at issue. Kristi Mxon, a Wal-Mart
enpl oyee, stated that both WAl -Mart receipts were from
transactions using NationsBank MasterCards issued in the nane of
J.A Lovett; one carried the signature of J. A Lovett and the
other of “S. A and naybe Steven Al exander.” Janes Bailey, a
manager of STS Audi o Video, stated that he sold a satellite
systemto a custoner who presented a credit card in the nane of
J.A Lovett and that the signature on the receipt was “J. A
Lovett.” He also prepared a work order directing his enpl oyees
to install the systemat Joy Lovett’s residence. According to
Bai |l ey, the custoner provided the address and signed the work
order “Joy Lovett.” Bank enployees testified that nore than
$1000. 00 was charged on the Nati onsBank MasterCard account in
1993, 1994, and 1995 and on the Direct Merchants account in 1995.

Finally, prosecution witness Melissa McCaa, Lovett’s
daughter, took the stand. MCaa recalled that Soape had used a
driver’s license bearing Al exander’s nanme but his own photograph
to make either a deposit or a withdrawal at NationsBank in
Lufkin, Texas and that he had paid for a hotel roomand a rental
car in Las Vegas, Nevada with a NationsBank MasterCard in
Al exander’s nane. She confirmed that Lovett possessed a
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Nat i onsBank MasterCard in the nanme of J. A Lovett and had used it
to withdraw noney froma Pul se autonmatic teller machi ne, make
purchases at Wal-Mart, and buy a satellite system Finally,
McCaa identified the signature and address on the STS receipt as
Lovett’s; the tel ephone nunber on the STS work order as Soape and
Lovett’s honme nunber; the tel ephone nunber on the NationsBank
wire transfer docunents, the NationsBank MasterCard application,
the NationsBank MasterCard request form and the Las Vegas car
rental agreenents as Soape and Lovett’s cellular tel ephone
nunber; the signatures on the NationsBank MasterCard form
requesting additional cards as Lovett’s and Soape’s; and the

si gnature endorsing the conveni ence check as Lovett'’s.

Soape call ed several defense w tnesses whose testinony
suggested that Al exander had authorized Soape to use his nane and
credit cards. An officer at the Angelina County Jail, Lieutenant
Price, stated that he contacted a person whose nanme appeared on a
credit card in Soape’ s possession and was advi sed by that person
t hat Soape had perm ssion to use the card. Although he could not
remenber the identity of that person, Al exander’s nane sounded
famliar. Captain Hebert testified that he talked to Price after
Price had contacted this person, and Price indicated that he had
spoken with Al exander and that Al exander had gi ven Soape
perm ssion to use the cards. Finally, Mlinda Knost told the
jury that she observed Al exander give Soape a tenporary driver’s
license and credit cards and sponsored a power of attorney, which
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she had notarized, granting Soape perm ssion to act in
Al exander’s affairs.

The jury convicted Soape on all counts. The district court
sentenced himto eighteen nonths in prison and a three-year term
of supervised rel ease on each of the thirteen counts against him
all sentences to run concurrently. It also inposed a speci al
assessnent of $50.00 for each count for a total of $650.00 and
restitution in the amount of $18,632.60. Soape appeal ed his

convi ction and sentence.

1. DI SCUSSI ON

Soape raises four distinct challenges to the judgnent of the
district court. First, he argues that the evidence is
insufficient to support his convictions for fraudul ent use of
counterfeit access devices under 18 U S.C. 8§ 1029(a)(1) and for
conspiracy under 18 U.S.C. § 371. Second, he contends that sone
of the counts in the indictnent are nultiplicitous with other
counts. Third, he clains that the district court violated his
Si xth Amendnent right to conpul sory process by denying certain of
his requests for subpoenas. Finally, he charges that the
district court denied himdue process and the effective
assi stance of counsel by prohibiting contact wth McCaa. W

address each of these contentions in turn.



A.  Sufficiency of the Evidence

1. Section 1029(a)(1)

According to Soape, the evidence is insufficient to support
his 8§ 1029(a) (1) convictions because the term “counterfeit access
devi ce” does not enconpass otherw se |egitinmate access devices
procured by fraud, but only devices that were actually created or
manuf act ured by persons without the right to do so. The district
court’s interpretation of a federal statute is a question of |aw

that we review de novo. See United States v. Courtney, 979 F.2d

45, 48 (5th Cr. 1992).

We begin, of course, with the statute itself. Section
1029(a) (1) provides that “[w hoever . . . knowingly and with
intent to defraud produces, uses, or traffics in one or nore
counterfeit access devices . . . shall, if the offense affects
interstate or foreign commerce, be punished as provided in
subsection (c) of this section.” The statute defines “access
device” as including “any card . . . that can be used, alone or
in conjunction with another access device, to obtain noney,
goods, services, or any other thing of value, or that can be used
toinitiate a transfer of funds.” [d. 8§ 1029(e)(1). A
“counterfeit access device” is “any access device that is
counterfeit, fictitious, altered, or forged, or an identifiable
conponent of an access device or a counterfeit access device.”

1d. § 1029(e)(2).



We do not believe that this definition excludes credit cards
obt ai ned t hrough the subm ssion of false information. The term
“counterfeit” neans “[njade in imtation of sonething else;
‘imtation’, not genuine.” 3 OXFORD ENGLISH DicTionarY 1027 (2d ed.
1989), while “fictitious” denotes sonething “[c]ounterfeit,
‘imtation’, sham not genuine,” 5 id. at 873, and “forged”’
refers to an object “[n]jade in fraudulent imtation of sonething
genui ne; counterfeit, false, spurious,” 6 id. at 69. Soape’s
credit cards are fraudulent imtations of genuine cards, which
must not only be issued by authorized banks and credit card
conpani es (as Soape’s undoubtedly were), but also obtained with
truthful information. In other words, a “genuine” credit card
must be legitimtely and honestly obtai ned; Soape’s cards, being

but imtations of these, are “counterfeit,” “fictitious,” and
“forged.”
Qur reading of 8§ 1029(a)(1l) is in accord with our own

precedent and that of our sister circuits. In United States v.

Brewer, 835 F.2d 550 (5th G r. 1987), a hacker called a | ong

di stance tel ephone conpany’s toll free phone nunber, punched in
possi bl e access code conbi nations until he found valid ones that
allowed himto obtain tel ephone service, and sold the codes to an
undercover agent. See id. at 551-52. W held that his actions
violated 8§ 1029(a)(1). The codes were “counterfeit,” we said,
because they were “fictitious” and “forged.” See id. at 553.
This was so even though Brewer’s codes were genui ne:
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[We are unpersuaded by Brewer’s broader argunent that a

| egitimate access code cannot ever be “counterfeit.” Brewer
argues that the codes he obtained were genui ne code nunbers
pl aced in the [l ong distance tel ephone conpany’s] conputer
and thus were not “counterfeit.” However, an equally

pl ausi bl e interpretation is that Brewer did not “obtain” the
codes fromthe conputer but fabricated codes that just
happened to be identical to the [conpany’s] codes. By

anal ogy, soneone who manufactures phony credit cards is no
|l ess a “counterfeiter” because he happens to give them
nunbers that match valid accounts.

ld. at 554. Unlike Brewer, of course, Soape did not hinself
fabricate counterfeit access devices. But he unquestionably
caused their manufacture. Confronted with the same situation,

the NNnth Crcuit concluded in United States v. Brannan, 898 F.2d

107 (9th Cr. 1990), that the term “counterfeit access device,”
as used in 8§ 1029(a)(1), enconpasses access devices acquired
t hrough the subm ssion of false information:

What Brannan did was use fictitious information to cause the
victimconpanies to issue counterfeit cards. By his
conduct, Brannan caused the manufacture of an invalid
device. The conduct was functionally equivalent to the
manuf acture of a counterfeit device by Brannan hinself. W
believe that Congress by this statute intended to proscribe
use of such devi ces.

Because Brannan’s conduct does constitute enpl oynent of
counterfeit access devices under the statute, we uphold the
conviction. According to Webster’s New I nternati onal
Dictionary, (2d ed. 1941), the word “counterfeit” denotes
“that which is made in imtation of sonething with an intent
to deceive.” Brannan here initiated and contributed to the
process of making illegitimte credit cards, even if he did
not personally performevery step of the procedure.

Id. at 109. In the sane way, Soape counterfeited cards as
ef fectivel y--and perhaps nore so--as if he had personally

manuf act ured t hem
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The legislative history of § 1029 supports our broad
interpretation of the definition of “counterfeit access device.”
First, we note that Congress intended to draft a broad statute so
as to close |Ioopholes in existing federal |egislation addressing

credit card abuse and counterfeiting. See S. REr. No 98-368, at

2-5 (1984), reprinted in 1984 U S.C. C. A N 3647, 3648-51; HR

Rep. No. 98-894, at 4-5, 6-8, 19 (1984), reprinted in 1984

U S CC AN 3689, 3689-91, 3692-94, 3705, United States v.

Hughey, 147 F.3d 423, 434 (5th Gr. 1998). Second, the
| egislative history indicates that a card containing sone valid
conponents may still be counterfeit wthin the neaning of

8§ 1029(a)(1l). See S. REr. No. 98-368, at 3, reprinted in 1984

US CCAN 3649 (“Cards are counterfeited through two popul ar
techni ques. Blank plastic cards may be nade to | ook |ike

| egitimate cards through ‘sil kscreening’ or photo offset
printing, and valid account nunbers obtai ned by fraudul ent neans
are enbossed onto the card. Alternately, a |lost or stolen card
may be enbossed with a new account nunber.”); H R Rep. No 98-

894, at 7, reprinted in 1984 U S.C.C A N 3693 (“One common

counterfeiting technique utilizes ‘silkscreening’ or offset
printing of the registered design or service marks of an

organi zation foll owed by enbossing fraudul ently obtained valid
account nunbers on a card.”). Simlarly, the cards in this case
contai ned fraudul ently obtai ned nanes and account nunbers; they
differ fromthe counterfeit cards described in the House Report
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only in that they were physically manufactured by a bank or
credit card conpany rather than by the defendant hinself. That,

we think, is a distinction without a difference. See Br annan,

898 F.2d at 109-10 (“The House Report evinces an intent that the
definition of counterfeit access devices be construed broadly and
we believe that the | anguage may be fairly interpreted to
sanction the w despread fraudul ent inducenent of credit card
generation by legitimte issuers as well as the relatively rare
homemade creation of convincing replicas.”). Because Soape’s
credit cards are counterfeit access devices, the evidence was
sufficient to support his § 1029(a) (1) conviction.?

2. Section 371

Soape al so argues that the evidence is insufficient to
support his conviction for conspiracy under 18 U S. C. § 371

because the governnent failed to show that he and his only

2 At oral argunent, Soape’'s counsel also presented a
relatively skeletal contention that credit cards obtained through
t he subm ssion of false information cannot be both “counterfeit”
under 18 U. S.C. 8 1029(a)(1) and “unaut horized” under 18 U.S. C.

8§ 1029(a)(2) and that therefore, if we affirm Soape’s conviction
under the former statute, we nust vacate his convictions under
the latter. A “counterfeit” card, counsel asserted, is by
definition “fictitious,” and 8 1029(a)(2), which crimnalizes
certain uses of “unauthorized” cards, presupposes a genuine card
that is later used without authority. W rejected a simlar
argunent in Brewer, concluding that the terns “counterfeit” and
“unaut hori zed” as used in 8 1029 are not nutually exclusive. See
Brewer, 835 F.2d at 553; see also Brannan, 898 F.2d at 110
(“[TJ]here is no indication in the | egislative history that
Congress intended subsections (a)(1) and (a)(2) to be mutually
exclusive.”); United States v. Gugino, 860 F.2d 546, 549 (2d Cr.
1988) (“[I]t does not follow that the sanme access devi ce cannot
be both unauthorized and counterfeit at the sane tine.”).
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al l eged co-conspirator, Lovett, agreed to engage in unlawful
conduct and that Lovett had the requisite intent to commt the
of fenses that were allegedly the object of the conspiracy. In
short, Soape clains that he is not guilty of conspiracy because
he conspired with no one. W review such a claimin the |ight
nost favorable to the verdict, accepting all credibility choices

and reasonabl e inferences nade by the jury, see United States v.

McCord, 33 F.3d 1434, 1439 (5th G r. 1994), and nust uphold the
conviction if a rational jury could have found that the
governnment proved the essential elenents of the crinme charged

beyond a reasonabl e doubt, see United States v. Ruiz, 986 F.2d

905, 908 (5th Cr. 1993). It is not necessary that the evidence
excl ude every reasonabl e hypot hesis of innocence or be wholly
i nconsi stent with every concl usion except that of guilt. See

United States v. Lopez, 74 F.3d 575, 577 (5th Gr. 1996). This

standard of reviewis the sane regardl ess of whether the evidence

is direct or circunstanti al . See United States v. Cardenas, 9

F.3d 1139, 1156 (5th GCr. 1993).

To establish a violation of 18 U S.C. § 371, the governnent
must prove beyond a reasonabl e doubt (1) that two or nore people
agreed to pursue an unlawful objective, (2) that the defendant
voluntarily agreed to join the conspiracy, and (3) that one or
nmore nmenbers of the conspiracy commtted an overt act to further

the objectives of the conspiracy. See United States v. Canpbell,

64 F.3d 967, 974 (5th Cr. 1995). Moreover, the governnent nust
14



prove “at | east the degree of crimnal intent necessary for the

substantive offense itself.” United States v. Osunegbu, 822 F.2d

472, 475 (5th Cr. 1987) (quoting United States v. O'tiz-lLoya,

777 F.2d 973, 981 (5th Gr. 1985)) (internal quotation marks

omtted). Although such intent may not be proven solely by a

famly relationship, see United States v. Isnpila, 100 F. 3d 380,
389 (5th Gr. 1996), it may be shown by circunstantial evidence,

see United States v. Beckner, 134 F.3d 714, 719 (5th Cr. 1998),

and “when inferences drawn fromthe existence of a famly
relationship or ‘nmere knowi ng presence’ are conbined with other
circunstantial evidence, there may be sufficient evidence to

support a conspiracy conviction.” United States v. WIlians-

Hendri cks, 805 F.2d 496, 503 (5th G r. 1986).

After a careful review of the record, we believe that there
is sufficient evidence to support the conclusion that Lovett
agreed with Soape to engage in unlawful conduct and that she had
the requisite intent to conmt the underlying offenses, each of
whi ch requires that the defendant act “knowingly and with intent
to defraud.” 18 U. S.C 8§ 1029(a)(1l), (2), (5). Lovett signed a
request form on which her own cellular phone nunber appeared as
t he phone nunber of the primary cardholder, to add herself to a
Mast er Card account in Al exander’s nanme. She used the credit card
i ssued on that account on a nunber of occasions, including the
chargi ng of $1400.00 at STS Audio Video and $207.16 at WAl - Mart;
in addition, sonmeone used her card to charge $249.12 at Wl - Mart,
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signing the receipt “S. A and maybe Steven Al exander.” Lovett

al so endorsed a conveni ence check for $1200. 00, purportedly
witten by Al exander on the NationsBank MasterCard account but
bearing an address in Lufkin, Texas, a city in which Al exander
did not live. There are, of course, innocent explanations for
Lovett’s behavior; for exanple, Al exander could have, as Soape
clains, authorized Lovett’s charges on his account, or Lovett
coul d have been her husband’ s trusting dupe, honestly believing
that his friend was willing to subsidize her Wal-Mart purchases
and satellite systemand neglecting to notice or question the
appear ance of her own phone nunber as the primary cardhol der’s
and the m stake in Al exander’s address on a check made out to
her. But, as we observed above, it is not necessary that
circunstantial evidence of conspiracy be wholly inconsistent with
every concl usion except that of qguilt. See Lopez, 74 F.3d at

577. A rational jury could have concluded fromthe conbination
of Lovett’s own actions and her close relationship wth Soape
that she agreed wwth himto violate 8§ 1029(a)(1), (2) and (5) and
that she had the requisite intent to commt the offenses

proscribed by those statutes. Conpare Osunegbu, 822 F.2d at 476-

77 (finding sufficient evidence to support a wife’'s conviction
for conspiring with her husband to steal nmail where she had
called to inquire whether there was nmail at a post office box to
whi ch stol en packages were being sent, opened a box addressed to
soneone el se, renoved the tags fromthe skirt inside, and thrown
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away the box, fromwhich the mailing | abel had been renoved),

wth United States v. Forrest, 620 F.2d 446, 450-51 (5th Gr.

1980) (finding insufficient evidence to support a wife’s
conviction for possession of stolen goods where she had done no
nmore than send a nessage to her husband, who was involved in the
crimnal schene, and accepted noney fromone of his enpl oyees at
his direction). The evidence is therefore sufficient to support
Soape’ s conspiracy conviction.
B. Miltiplicity

Soape al so argues that Counts Two, Three, and Four of his
i ndi ctment, which charge violations of 18 U S.C. 8§ 1029(a)(2),
are multiplicitous with Counts Six, Seven, and Ei ght, which
allege violations of 18 U.S.C. § 1029(a)(5). W review issues of

multiplicity de novo. See United States v. duck, 143 F. 3d 174,

179 (5th Cr. 1998) (citing United States v. Dupre, 117 F.3d 810,

818 (5th Cir. 1997)).

We turn first to the governnent’s contention that Soape has
wai ved the multiplicity issue. Although a conplaint about the
multiplicity of sentences can be raised for the first tinme on

appeal, see United States v. Stovall, 825 F.2d 817, 821 (5th Cr

1987) (citing Gsunegbu, 822 F.2d at 481 n.26), a defendant nust
raise multiplicity of the indictnent as a defense before trial
pursuant to Federal Rule of Crimnal Procedure 12(b)(2) to

preserve error, unless he can show cause for failing to do so,
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see FeED. R CrRM P. 12(f); Stovall, 825 F.2d at 821 (citing

United States v. Cerald, 624 F.2d 1291, 1300 (5th Gr. 1980)).

Fromhis brief, it appears that Soape’s multiplicity conpl aint
goes to his indictnent alone, not to his sentence: 1In his
summary of argunent, he states in a section | abeled
“Multiplicity” that “[t] he governnent charged M. Soape with the
sane offense three tines; counts two, three, and four charge the
sane crines as do counts six, seven, and eight. The elenents of
the of fenses as charged are identical” (enphasis added). He
makes no nmention of the sentences inposed on the allegedly
multiplicitous counts. Simlarly, in the body of his brief,
Soape argues that the charges against himare nultiplicitous but
does not refer to any nultiplicity of sentence. It thus appears
t hat Soape’s chal |l enge goes only to his indictnent, and he was
therefore required to raise his nultiplicity objection prior to
trial or show cause for failing to do so. He did not do so, and
he may not now chall enge his convictions as nultiplicitous. See

United States v. Glvan, 949 F.2d 777, 781 (5th Cr. 1991);

United States v. Lenons, 941 F.2d 309, 316 n.4 (5th Gr. 1991);

United States v. Marroquin, 885 F.2d 1240, 1245 (5th G r. 1989).°3

3 We are aware that sone of our fellow courts of appeals
have treated a failure to challenge the nultiplicity of an
i ndictment before trial somewhat differently. The Second Circuit
has reviewed a cl ai msuch as Soape’s where the defendant nmade no
multiplicity objection before trial but did so afterward in a
notion to set aside the verdict. See United States v. Chacko,
No. 98-1087, 1999 W. 101272, at *3-*4 (2d Cr. Mar. 1, 1999).
The Eighth Crcuit has applied the plain error standard in a case
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Even if Soape could challenge his indictnment on appeal, the
8 1029(a)(2) counts are not rmultiplicitous with the 8 1029(a)(5)
counts.* In general, “multiplicity” is the charging of a single

of fense under nore than one count of an indictnent. See United

States v. Nguyen, 28 F.3d 477, 482 (5th Cr. 1994). “The chi ef

danger raised by a multiplicitous indictnment is the possibility
that the defendant will receive nore than one sentence for a

single offense.” duck, 143 F.3d at 179 (quoting United States

V. Swaim 757 F.2d 1530, 1537 (5th Cr. 1985) (internal quotation

in which the defendant failed to challenge the multiplicity of
his indictnent prior to trial. See United States v. Jackson, 155
F.3d 942, 947 (8th Gr. 1998). Unlike the defendant in Chacko,
however, Soape raises his multiplicity challenge for the first
time on appeal, and our court has consistently declined to review
such an argunent for plain error, see, e.q., Glvan, 949 F.2d at
781 (“Gal van acknow edges not having filed the requisite pre-
trial notion; because she did not, she may not challenge the
convictions as nultiplicious.”) (enphasis added).

4 The concurrent sentence doctrine would not apply in
Soape’ s case. Under this doctrine, a tool of judicial econony,
the exi stence of one valid sentence nmakes unnecessary the review
of other sentences that run concurrently with it. See Stovall,
825 F.2d at 824. Applying the doctrine in a manner that renoves
t he adverse col |l ateral consequences of the sentence, we have
adopted the policy of vacating the unreviewed sentence and
suspendi ng inposition of that sentence. See id. W cannot apply
the doctrine at all, however, where not all the sentences are
concurrent, including where the defendant’s liability for a
speci al assessnent depends on the validity of each of the
convictions. See Ray v. United States, 481 U S. 736, 737 (1987).
While the district court sentenced Soape to concurrent 18-nonth
ternms of inprisonnent and three-year terns of supervised rel ease
for each of the thirteen counts on which he was convicted, it
al so i nposed a $50. 00 speci al assessnent for each count. Soape’s
nmonet ary sanctions therefore depend on the validity of each
count, including the allegedly multiplicitous ones, and the
concurrent sentence doctrine does not apply.
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marks omtted). “[Where the sane act or transaction constitutes
a violation of two distinct statutory provisions, the test to be
applied to determ ne whether there are two of fenses or only one,

i s whet her each provision requires proof of a fact which the

ot her does not.” Blockburger v. United States, 284 U. S. 299, 304

(1932); see duck, 143 F.3d at 179; Nguyen, 28 F.3d at 482. \Wen
the legislature wites two crimnal statutes, and each statute
contains an i ndependent elenent fromthe other statute, we
presune that it intends to define two separate offenses that

generally entail two punishnents. See United States v. Cruce, 21

F.3d 70, 73 (5th Gr. 1994) (citing Mssouri v. Hunter, 459 U S.

359, 367 (1983)). The fact that “there is a substantial overlap
in the proof offered to establish the crinmes” does not prohibit

convi ction and puni shnent for both. See Stovall, 825 F.2d at

822.

The focus in determning the issue of nultiplicity is on the
statutory elenents of the offenses, not on their application to
the facts of the specific case before the court. See United

States v. Flores-Peraza, 58 F.3d 164, 167 (5th Gr. 1995) (“The

question for the court to determne is not, as Flores argues,
whet her his specific violation of 8§ 1326(a) necessarily
enconpassed or included his specific violation of § 1325(a), but
whet her all violations of § 1326(a) constitute violations of

8§ 1325(a).”) (citing United States v. Singleton, 16 F.3d 1419,

1422 (5th Cir. 1994)). Because § 1029(a)(2) and § 1029(a)(5)
20



each require proof of an elenent that the other does not, an
i ndi ctment charging that the sane conduct violates both is not
mul tiplicitous.

Section 1029(a)(2) prohibits “knowngly and with intent to
defraud traffic[king] in or us[ing] one or nore unauthorized
access devices during any one-year period, and by such conduct
obtai n[ing] anything of value aggregating $1,000 or nore during
that period . . . if the offense affects interstate or foreign
comerce.” Thus, to establish that Soape commtted an of fense
under this section, the governnent was required to prove the

foll ow ng el enents:

1. That Soape used one or nore unauthorized access
devi ces;

2. That Soape thereby obtai ned sonet hing of val ue
aggregating at |east $1000.00 during a one-year period;

3. That Soape acted knowingly and with intent to defraud;
and

4. That Soape’s conduct affected interstate or foreign
conmer ce.

Section 1029(a)(5) crimnalizes “knowingly and with intent to
defraud effect[ing] transactions, with 1 or nore access devices

i ssued to anot her person or persons, to receive paynent or any

ot her thing of value during any 1-year period the aggregate val ue
of which is equal to or greater than $1,000 . . . if the offense
affects interstate or foreign comerce.” To establish that Soape
violated 8§ 1029(a)(5), the governnment was required to prove the
foll ow ng el enents:

1. That Soape effected transactions with one or nore
access devices issued to another person or persons;
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2. That Soape thereby obtai ned sonet hing of val ue
aggregating at |east $1000.00 during a one-year period;

3. That Soape acted knowingly and with intent to defraud;
and

4. That Soape’s conduct affected interstate or foreign
conmer ce.

The first elenent is clearly different. Conviction under
8§ 1029(a)(2) requires proof that the access device be
“unaut hori zed,” neaning “lost, stolen, expired,
revoked, canceled, or obtained with intent to defraud.” 18
U.S.C. § 1029(e)(3). Conviction under 8§ 1029(a)(5) requires
proof that the access device be “issued to another person or
persons.” An access device can be “unauthorized” in the sense
that it is expired, revoked, or cancel ed, but not be issued to
anot her person. By the sane token, an access device can be
i ssued to anot her person, and used to effect transactions with
intent to defraud, w thout having been |ost, stolen, expired,
revoked, cancel ed, or even obtained with intent to defraud, for
exanple if one individual allows another to charge certain itens
on his valid card, but the latter goes beyond the scope of that
aut hori zation. Thus, even if Soape had properly preserved error,
his multiplicity argunment would |ack nerit.
C. Sixth Amendnent Right to Conpul sory Process

Soape next contends that the district court’s denial of his

subpoena requests under Federal Rule of Crimnal Procedure 17(b)?®

5> The Federal Rules of Crimnal Procedure create a
mechanismto realize the Sixth Amendnent right to conpul sory
process:
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for the |l ong distance tel ephone records of the Angelina County
Sheriff’'s Departnent and for Robert I|nsel mann, an attorney who
had represented himin the past, violated his Sixth Amendnent

right to conpul sory process. W have “generally given district

courts wide discretion in determ ni ng whet her subpoenas shoul d

i ssue under Rule 17(b),” United States v. Ramrez, 765 F.2d 438,
441 (5th Gr. 1985), but only “wthin the limts inposed by the

Constitution,” id. (quoting United States v. Wbster, 750 F.2d

307, 329 (5th Cr. 1984)). Wether the trial court’s refusal to
subpoena a witness violates the Sixth Amendnent is, if course, a

question of law that we review de novo. See United States v.

Lanpton, 158 F. 3d 251, 255 (5th G r. 1998).

The Sixth Anendnent provides in relevant part, “In al
crimnal prosecutions, the accused shall enjoy the right . . . to
have conpul sory process for obtaining witnesses in his favor.”
U.S. Const. anend. VI. The Suprene Court has recogni zed that this
right “is an essential attribute of the adversary systemitself”
and that “[f]ew rights are nore fundanental than that of an

accused to present witnesses in his own defense.” Taylor v.

The court shall order at any tinme that a subpoena be issued
for service on a naned W tness upon an ex parte application
of a defendant upon a satisfactory showi ng that the
defendant is financially unable to pay the fees of the

W tness and that the presence of the witness is necessary to
an adequat e defense.

FED. R CRM P. 17(Db).
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Illinois, 484 U S. 400, 408 (1988).° Accordingly, “at a

mnimum. . . crimnal defendants have the right to the
governnent’s assistance in conpelling the attendance of favorable
W tnesses at trial and the right to put before a jury evidence

that m ght influence the determnation of guilt.” Pennsylvania

v. Ritchie, 480 U S. 39, 56 (1987). The conpul sory process right
is not absol ute, however; when requesting a court to subpoena a
W t ness, a defendant has the duty to denonstrate the necessity of

the wiwtness’s testinony. See United States v. Gonzales, 79 F.3d

413, 424 (5th Cir. 1996); see also United States v. Val enzul a-

Bernal, 458 U. S. 858, 867 (1982) (holding that a defendant cannot
establish a violation of the constitutional right to conpul sory
process nerely by showi ng that he was deprived of certain

testi nony but nust nmake sone pl ausi ble showi ng of how that

6 A defendant’s right to present witnesses in his favor is
al so a fundanental elenent of due process of |law, as the Suprene
Court deci ded when holding that the Sixth Anmendnent’s conpul sory
process guarantee applies to the states:

The right to offer the testinony of w tnesses, and to conpel
their attendance, if necessary, is in plain terns the right
to present a defense, the right to present the defendant’s
version of the facts as well as the prosecution’s to the
jury so it may decide where the truth lies. Just as an
accused has the right to confront the prosecution’s

W t nesses for the purpose of challenging their testinony, he
has the right to present his owmn witnesses to establish a
defense. This right is a fundanental el enent of due process
of | aw.

Washi ngton v. Texas, 388 U. S. 14, 19 (1967). Soape clains only a
violation of his Sixth Amendnent rights, not his Fifth Anendnent
due process rights.
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testi nony woul d have been both material and favorable to his
defense). The governnent may respond by denonstrating that the
facts upon which the defense relies are inaccurate, or that the
evi dence sought is immterial, irrelevant, cunul ative or

ot herwi se unnecessary. See Gonzales, 79 F.3d at 424; \Wbster,

750 F.2d at 329- 30.

Wth these principles in mnd, we turn to Soape’s subpoena
requests. First, Soape requested a subpoena duces tecum for the
| ong di stance tel ephone records of the Angelina County Sheriff’s
Departnent. On appeal, Soape contends that the district court’s
refusal to issue such a subpoena prevented himfrom obtaining
evidence going to the heart of his defense, nanely that Al exander
had authorized himto use the credit cards. The tel ephone
records, Soape clains, would have denonstrated that the
i ndi vi dual whom Price called and who told himthat Soape had
perm ssion to use the credit cards was, in fact, Alexander. This
evi dence was critical, Soape argues, because Price testified at
trial that he could not renenber that person’s identity and
because the governnment asserted during closing argunent that
Price coul d not have called Al exander because he had dialed a
| ocal nunber although Al exander |ived outside Angelina County.

When requesting the district court to issue a subpoena,
however, Soape had a duty to denonstrate the necessity of the

t el ephone records. See Gonzales, 79 F.3d at 424. During the ex

parte hearing at which he asked the court to subpoena the
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records, Soape nmade no effort to explain why they were necessary
to his defense. |Indeed, even if he had nade the sanme argunents
t hat he now does, he would not have net the threshold show ng of
necessity. As Soape concedes in his opening brief, the records
could only have bol stered his contention that he acted with

Al exander’s perm ssion. Such authorization is not, however, a
defense to the offenses wth which Soape was charged. The

i ndictnment alleged that Soape violated 18 U.S.C. 8§ 1029(a)(1),
(2), and (5), 18 U.S.C. § 1342, and 42 U.S.C. § 408(a)(7)(B).”
Even if Al exander had given Soape perm ssion to apply for and use
credit cards in his nane, they still would be “counterfeit”

Wi thin the neaning of 8§ 1029(a) (1) because they woul d have been
obt ai ned t hrough the subm ssion of information that was fal se as
to Soape.® Such cards al so would be “unauthorized” under

8§ 1029(a)(2) because they woul d have been obtained with the

intent to defraud banks and credit card conpanies into believing

" In addition, it also charged himw th conspiracy to
violate § 1029(a)(1), (2), and (5), in violation of 18 U S.C
8§ 371, and aiding and abetting the violation of § 1029(a)(1),
(2), and (5), in violation of 18 U S.C. § 2.

8 Don Walton of NationsBank testified that the bank never
woul d have issued the NationsBank MasterCard if it had known t hat
Soape was using Al exander’s nanme and soci al security account
nunber, even if Al exander had authorized himto do so, and woul d
have bl ocked the card i mredi ately upon di scovering that the
person who had applied for it had not used his true nanme and
soci al security account nunber. Thus, it appears that, at |east
fromthe issuer’s point of view, a credit card obtained with
fal se personal information would not be genuine, even if the
applicant had the perm ssion of the individual as to whomt hat
i nformati on was true.
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that they were issuing cards to Alexander. Cf. United States V.

Jacobowi tz, 877 F.2d 162, 165-67 (2d G r. 1989) (hol ding that
even as to a credit card obtained by the cardholder fromthe
i ssuer without fraudulent intent, use of that card by a third
person to defraud the issuer with the consent of the hol der
violates 8§ 1029(a)(2)). And, of course, there is no doubt that
the cards woul d have been “issued to another person” within the
meani ng of 8§ 1029(a)(5) even if Al exander had approved Soape’s
conduct .

Proof of Al exander’s consent does not help Soape on his
ot her convictions, either. Section 1342 of Title 18, United
St at es Code, provides:

Whoever, for the purpose of conducting, pronoting, or
carrying on by neans of the Postal Service, any schene or
device nentioned in section 1341 of this title or any other
unl awf ul busi ness, uses or assunes, or requests to be
addressed by, any fictitious, false, or assuned title, nane,
or address or nane other than his own proper nane, or takes
or receives fromany post office or authorized depository of
mail matter, any letter, postal card, package, or other mai
matter addressed to any such fictitious, false, or assuned
title, nanme, or address, or nanme other than his own proper
nanme, shall be fined under this title or inprisoned not nore
than five years, or both.

18 U.S.C. 8§ 1342. The consent of the individual whose true nane
is used by another is not a defense to this section; Al exander’s
consent to Soape’s use of his nane and address do not make them
any less fictitious, false, or assuned as to Soape. Finally, 42

US C 8 408(a)(7)(B) prohibits a person from for certain

purposes, “wWith intent to deceive, falsely represent[ing] a
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nunber to be the social security account nunber assigned by the
Comm ssi oner of Social Security to himor to another person, when
in fact such nunber is not the social security account nunber
assi gned by the Comm ssioner of Social Security to himor to such
ot her person.” As wth 18 U S.C. § 1342, Al exander’s consent to
Soape’ s use of Al exander’s social security nunber does not make
that nunber any less false as to Soape, nor does it negate any
intent on Soape’s part to deceive persons other than Al exander.
Second, Soape conplains of the district court’s refusal to
i ssue a subpoena for Insel mann, an attorney who he cl ains
possesses a power of attorney that would have tended to underm ne
t he governnent’s argunent that the docunent sponsored by Knost
was a recent fabrication. Like the tel ephone records, Soape
clains, the power of attorney proves that he acted with
Al exander’ s perm ssion, and depriving himof conpul sory process
for securing its presence violated his Sixth Arendnent rights.
Soape filed two witten notions for a subpoena for |nsel mann,
nei t her of which shows any necessity for Inselmann’s testinony.
He al so made an oral ex parte application for such a subpoena, in
which he simlarly failed to denonstrate that |Insel mann’s
testinony and the power of attorney in his possession was
necessary to his defense and i ndeed was unabl e coherently to
explain the gist of Inselmann’s expected testinony. And even if

he had nade the sanme argunents before the district court that he
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does on appeal, he would not have net the threshold show ng of
necessity. Inselmann and the power of attorney could only show

t hat Soape had Al exander’s perm ssion to act as he did. As we
expl ai ned above, such authorization was not a defense to the
crimes with which Soape was charged. Accordingly, we find that
the district court’s refusal to issue a subpoena for the Angelina
County Sheriff’s Departnent tel ephone records and for Insel mann
did not violate Soape’s Sixth Arendnent right to conpul sory

process.

D. Fifth Arendnent R ght to Due Process and Si xth Amendnent
Ri ght to Counse

Finally, Soape conplains that the district court denied him
due process and the effective assistance of counsel. On March
17, 1997, the governnent noved to nodify the conditions of
Soape’s pretrial release so as to preclude himfrom having any
contact with prosecution witness McCaa. The notion alleged that
on March 14, 1997, Soape and Lovett placed an audio tape in
McCaa's mail box intended to harass and intim date her and that
McCaa was concerned for her welfare and safety. The court
granted the notion. On appeal, Soape, who was acting pro se at
trial, contends that the ban on contact with MCaa precluded him
fromproperly preparing his defense and thereby violated both his
Fifth Amendnent right to due process and his Sixth Amendnent

right to effective assistance of counsel. W review such
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constitutional questions de novo. See United States v. OGsborne,

68 F.3d 94, 98 (5th Cr. 1995).

Soape is correct that as a general rule, “[witnesses,
particularly eye witnesses, to a crine are the property of
neither the prosecution nor the defense. Both sides have an
equal right, and should have an equal opportunity, to interview

them” Gegory v. United States, 369 F.2d 185, 188 (D.C. Gr.

1966). This does not nean, however, that a trial court may not
limt a defendant’s access to witnesses to prevent harassnent or

ot her wongdoing. See United States v. Wiittington, 783 F.2d

1210, 1219 (5th Gr. 1986) (holding that a prosecutor may

i nvestigate prospective defense witnesses if his conduct is
neither pronpted by the possibility of their testifying nor
harassi ng or threatening, because “[t]he prosecutor’s hands are
not tied so tightly as to prevent good faith efforts to avert

perjury or to investigate past offenses”); United States v.

Heatl ey, 994 F. Supp. 483, 489 (S.D.N. Y. 1998) (limting defense
access to prosecution wtnesses where such contact woul d pl ace
the witnesses in “substantial and imediate risk”).® In this

case, the district court determ ned that Soape’s conduct toward

° W also note that “a governnent witness who does not w sh
to speak to or be interviewed by the defense prior to trial may
not be required to do so.” United States v. Caldwell, 750 F.2d
341, 346 (5th Cr. 1984) (quoting United States v. Benson, 495
F.2d 475, 479 (5th Gr. 1974)). Although McCaa was ultimtely
called only by the governnent, Soape expressed an intent to cal
her as a defense witness at various tinmes during this crimnal
pr oceedi ng.
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McCaa was harassing and intimdating,© and it inposed the ban on
contact to protect her and the integrity of the trial process.

In doing so, it did not infringe upon Soape’s Fifth and Sixth
Amendnent rights. The challenged order explicitly permtted
Soape to subpoena McCaa, and it did not prohibit himfrom
requesting alternative nethods of ascertaining McCaa s testinony,
such as an interview before the trial court or an opportunity for

voir dire when the witness testified. Cf. Parsons v. United

States, 919 F. Supp. 86, 90 (N.D.N. Y. 1996) (“In any event, faced
with the belief that he was unable to have personal contact with
[the witness], the reasonabl e course woul d have been for
petitioner’s counsel to obtain the court’s perm ssion to speak
with her for the purpose of preparing a defense. There is no
indication in the record that [counsel] pursued such an avenue.
The court therefore rejects the prem se advanced by petitioner
that his counsel was precluded by a court order from having any
contact with a potential witness in order to prepare a

defense.”). Accordingly, we conclude that the ban on contact

10 Spape urges us to find the ban on contact with MCaa
unconstitutional because the district court |ater determ ned,
during the sentencing hearing, that the tape was not an attenpt
to obstruct justice. W decline to do so. W see no reason why
a post-trial determnation that a particular action of the
def endant does not trigger an obstruction of justice enhancenent
under United States Sentencing Guidelines Manual 8§ 3Cl.1 should
render unconstitutional a trial court’s pretrial decision to
i npose |imtations on defendant-w tness contact because of the
sane action, which at the tinme appeared harassing or
i ntimdating.
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with McCaa did not rise to the |evel of a constitutional
vi ol ati on.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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