UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-41112

STOREBRAND | NSURANCE COWMPANY U. K., LI M TED,
Pl ai ntiff-Appellant,

VERSUS
EMPLOYERS | NSURANCE OF WAUSAU,

A MJUTUAL COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

May 7, 1998

Before POLI TZ, Chief Judge, REYNALDO G GARZA, and DENNIS, G rcuit
Judges.

REYNALDO G GARZA, Circuit Judge:

This is an appeal fromthe United States District Court for
the Southern District of Texas, Galveston Division, the Honorable
Sanuel B. Kent, presiding. The district court granted sunmary
judgnent in favor of the Defendant-Appel |l ee, Enpl oyers I nsurance of
VWausau (“Wausau”), and dism ssed with prejudice the clains of the
Plaintiff-Appellant, Storebrand |Insurance Conpany (“Storebrand”).
St orebrand appeal ed, and the matter now |lies before this circuit.

Backgr ound

I n Decenber of 1991, the Texas Wirkers’ Conpensation | nsurance



Facility (“the Facility”), Texas’ insurer of last resort, issued a
liability policy to Stafftek, Inc. (“Stafftek”), a staff |easing
conpany. Pursuant to the Texas |Insurance Code, the Facility chose
VWausau to service the policy. This policy contained an Alternate
Enpl oyer Endorsenent extending coverage to “all clients” of
St af f t ek.

In February of 1992, Stafftex, Inc. (“Stafftex”), a staff
| easi ng conpany, entered into an enployee |easing contract (“the
Contract”) with Texas Drydock, Inc. (“TDI”), a ship mai ntenance and
repair conpany. The Contract was subsequently assigned by Stafftex
to its sister conpany, Stafftek. The Contract provided that
Stafftek and TDI woul d be considered to be joint enployers of the
| eased enpl oyees and that Stafftek woul d obtain i nsurance coverage
protecting Stafftek and TD from risks arising from this
arrangenent, including the possibility of alawsuit froman injured
enpl oyee. The aforenenti oned Wausau i nsurance policy covered this
arrangenent, because TDI was a client of Stafftek. St or ebr and
provi ded general liability insurance to TDI.

On February 12, 1992, Syl vester D ckey (“Di ckey”), an enpl oyee
of Stafftek under the control and direction of TDI, was injured
while working on a barge.! Dickey filed a lawsuit against TD,
though he later anended his conplaint to include Stafftek and

Stafftex as defendants. He brought clai ns under the Longshore and

'Dickey was originally hired by TDI in 1987, but in 1990, TDI
required all hourly enployees to enter into enploynent contracts
wth Stafftek. Such enpl oyees continued in their original jobs
wth TDI while Stafftek perfornmed admnistrative enployer
functions, such as payroll.



Har bor Workers’ Conpensation Act (“LHWCA’), 33 U S. C 8901, et
seq., and asserted clains of negligence. Over the course of the
years of litigation, Dickey again anmended his conplaint, in a
manner whi ch suggested to Wausau that Di ckey alleged that Stafftek
al one was his enployer.? Dickey never alleged a third-party claim
under 8905(b) of the LHWCA. \Wausau alleges that this fact, anong
others, led them to believe that there would be no 8§8905(b)
enployers’ liability, and Wusau analyzed its risk exposure
accordi ngly.

The case went to nedi ation. Based on the anal ysis of Wausau's
attorney, W Robins Brice (“Brice”), the Facility , through Wausau,
of fered $300,000 to settle Dickey' s clainmns. Di ckey woul d not
accept | ess than $500,000. TD argued that the Facility shoul d pay
the full anmount. |In the end, Wausau pai d $300, 000, and Storebrand
pai d $200, 000, the difference between what WAusau pai d and Di ckey’s
demands. Storebrand did not appeal the Facility s decision to the
Texas Departnent of I nsurance or any other body. Instead, it filed
suit agai nst Wausau.

Storebrand filed suit against Wausau, in the Glveston
Division of the Southern District of Texas, asserting causes of
action for negligence, gross negligence, breach of the duty of good
faith and fair dealing (“bad faith”), violations of Texas | nsurance
Code Article 21:21 and the Texas Deceptive Trade Practices Act

(“DTPA"), and common | aw i ndemmi fication. Storebrand sued in its

2While TDI filed a nmotion for sunmmary judgnent on the
enpl oynent i ssue during the course of the Dickey litigation, it was
never deci ded upon.



i ndi vi dual capacity and as the subrogee of TDI. The parties filed
cross-notions for sunmmary judgnent. The district court granted
summary judgnent in favor of Wusau, though it disagreed wth
VWausau’s contention that the district court |acked jurisdiction
over this matter. Storebrand’s claims were dismssed wth
prejudice. Storebrand tinely appealed, on the Article 21:21 and
DTPA issues, and on Stowers® clains. The matter now |lies before

this panel.

St andard of Revi ew

The standard of review for the granting of a notion for
summary judgnent is de novo. Bell South Tel econmuni cations, Inc. v.
Johnson Bros. G oup, 106 F.3d 119, 122 (5th Gr. 1997); Quillory v.
Dontar Industries, Inc., 95 F.3d 1320, 1326 (5th Gr. 1996).
Summary judgnent is warranted when “the pleadings, depositions,
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact.” FED.R QV.P. 56(c); Celotex v. Catrett, 477 US 317,
322 (1986).

Anal ysi s
The first issue to be dealt with is the issue of subject
matter jurisdiction. Wausau argued at the district court |evel

that the district court did not have subject matter jurisdiction

A Stowers claimis based on the holding in Stowers Furniture
Co. v. Anerican Indem Co., 15 S.W2d 544 (Tex.Commi n. App. 1929,
hol di ng approved), an issue to be defined and di scussed | ater.

4



over this mtter Dbecause Storebrand had not exhausted its
adm nistrative renedies. The district court rejected this
argunent, and Wausau argued it again before this circuit. W agree
with the district court.

The district court described the law on this matter as being
“in flux.” The district court pointed out that in Northw nds
Abat ement Inc. v. Enployers Ins. of Wausau, 69 F.3d 1304, 1310-11
(5th Gr. 1995), this circuit held that the exhaustion of
adm nistrative renedi es doctrine did not apply in cases involving
tort clainms against a conpany nenber of the Facility, because the
relevant adm nistrative bodies do not have the authority to
adj udi cate tort actions or to award danmages.

VWausau cited two recent Texas court of appeals decisions for
the contention that one nust pursue and exhaust all adm nistrative
remedi es even when extra-contractual danmages are sought. See Metro
Tenps, Inc. v. Texas Wrkers Conpensation Ins. Facility, 949
S.W2d 534, 535 (Tex.App.--Austin 1997, no wit); Producers
Assi stance Corp. v. Enployers Ins. of Wausau, 934 S.W2d 796, 800
(Tex. App.--Houston [1st Dist.] 1996, no wit). These cases are
di stingui shabl e, because they involve insureds who should have
exhausted their renedies, while Storebrand is not an insured and
was not a participant in the Facility. Judge Kent held that the
Texas law on this is at best unsettled, and that this circuit’s

reasoni ng in Northw nds governs.* W agree, and affirm Judge Kent

“l ndeed, in his decision, Judge Kent considered and rejected
one of the cases cited by Wausau as authority on this point, and
pointed out that the Texas Suprene Court has not spoken on this

5



on this point.

The next issue is whether Wausau’'s actions were in violation
of the Texas | nsurance Code or Deceptive Trade Practices Act. The
district court held that they were not. The district court stated
that the predicate for recovery on these clains is the sane as that
required for bad faith causes of action. Hi ggi nbot ham v. State
Farm Mut. Auto Ins. Co., 103 F.3d 456, 460 (5th Cr. 1997). Such
a cause of action exists “when the insurer has no reasonabl e basis
for denying or delaying paynent of a claim or when the insurer
fails to determne or delays in determ ning whether there is any
reasonable basis for denial.” ld. at 459 (citing Arnold v.
National County Miut. Fire. Ins. Co., 725 S.W2d 165, 167 (Tex.
1987). Also, it should be noted that under the Texas |nsurance
Code, the Facility is the insurer, not Wusau, because Wausau
merely serviced the policy. Northw nds, 69 F.3d at 1306. As such,
Wausau cannot be held liable for general clains of breach of good
faith and fair dealing, only for the Insurance Code and DTPA
clains. See Id. at 1311

The district court held that Wausau’s actions passed nuster
under the standard set forth by Northw nds and Hi ggi nbotham with
regard to the I nsurance Code and DTPA cl ai ns. Judge Kent held that
there was a reasonable basis for Wausau to offer a maxi mum of
$300,000 to settle the Dickey case, based on the analysis of its
attorneys regarding the value of the claim Al so, the district

court considered it reasonabl e that Wausau believed it did not have

specific issue.



potential liability for TDI under 8905(b), because D ckey never
asserted a clai magai nst TDI under 8905(b) and Wausau bel i eved the
statute of limtations had passed on this issue.® W agree with
t he reasoni ng and deci sion of the district court on this issue, and
we see no reversible error on this point.

St orebrand contends that the district court erred in finding
t hat Wausau acted in good faith and thus was immune fromliability
under Article 21:21 and the DTPA. Storebrand s clai ns conpl ai n of
unfair clains settlenment practices. As such, they do not sound in
fraud, nor do they claimfraud or m srepresentation. |nstead, they
are essentially statutory bad faith clainms. W have already stated
t hat we believe Wausau’ s actions were reasonable. Simlarly, we do
not see any evidence of bad faith. VWausau did not lie to
Storebrand or TDI, it nmerely acted on its analysis of what was
appropriate to be paid out inthis matter, and its anal ysis was not
unr easonabl e. W find no reversible error with regard to this
i ssue.

Storebrand al so appeals the dismssal of its Stowers claim
The Stowers doctrine is a very old and venerabl e doctrine in Texas
law. Under Stowers, an insurer is required to exercise the degree

of care and diligence when responding to settlenent demands within

SStorebrand argued in its brief that the 8905(b) claimcould
relate back to the original filing, under a Texas court of appeals
case called Bradley v. Etessam 703 S.W2d 237, 240 (Tex.App.--
Dallas 1985, writ ref’d n.r.e.). W do not pass on this issue,
given that it is peripheral to this case, does not affect the
reasonability analysis given the totality of facts in this case,
and because our court is not bound by a singular decision of one
Texas court of appeals regarding a conpletely different case and
set of facts.



policy limts which an ordinary and prudent person woul d exercise
in managi ng his own business. Stowers, 15 S W2d at 547. |f the

i nsurer does not exercise that degree of care and diligence, “an
insured may recover from his insurer the entire anount of a
judgnent in excess of policy limts rendered against him..”
Ecotech Int’l Inc. v. Giggs & Harrison, 928 S. W2d 644, 646
(Tex. App.--San Antonio 1996, wit denied).

St orebrand does not prevail under the terns of the Stowers
doctrine. First, Wausau’'s actions were not unreasonabl e, and they
were not inprudent. Al so, no judgnent was nade against TDI,
because the matter was settled in nediation. Further, the insurer
inthis case is the Facility, and Wausau shoul d not be nade |liable
as an insurer in this context. On this issue, the district court

was correct in finding in favor of Wausau, as it did el sewhere. W

find no reversible error in Judge Kent’'s decision, and we affirm

Concl usi on
G ven the foregoing, we find no reversible error in Judge
Kent’ s deci sion. Accordingly, we AFFIRM the decision of the
district court granting summary judgnent in favor of Wausau in this

matter.

AFFI RVED.



