UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-41106
Summary Cal endar

Kevi n JENNI NGS
Pl ai ntiff/Appel |l ant,

vVer sus
Janmes MCCORM CK, Commanding O ficer 111, Coffield Unit; Kar
R BROWN, Sergeant, Coffield Unit, and Rosie M JOHNSON,
Commanding Officer 11, Coffield Unit,

Def endant s/ Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

- Septenber 29, 1998

Before DUHE', DeMOSS, and DENNI'S, Crcuit Judges.
PER CURI AM

Kevin Jennings, a Texas inmate, filed this pro se 42 U. S.C. 8§
1983 action agai nst correctional officer James McCorm ck all eging
that the officer violated his Ei ghth Anendnent right to be free
from cruel and unusual punishnment by subjecting himto excessive
use of force. After a bench trial, the nmagistrate judge entered
judgnent dismssing Jennings’ suit wth prejudice. Jennings
appeal s, contending that, because his proper demand for a jury

trial had not been wi thdrawn or waived, the magi strate judge erred



in conducting a bench trial in violation of his Seventh Amendnent
right to a jury trial. W vacate the district court judgnent and
remand for further proceedings.

Jenni ngs, who has not been represented or assisted by counsel
in this matter, alleges that Oficer MCormck wllfully and
intentionally subjected hi mto excessive use of force by physically
beating hi mw t hout cause or justification. At a Spears! hearing,
the nmagistrate determned that Jennings’ conplaint was not
frivolous and ordered O ficer McCormck to file an answer. W have
reviewed the video tape record of the Spears hearing. At the close
of the hearing, Jennings signed, at the nmgistrate’'s request, a
witten consent form styled “Consent to Jurisdiction by a United
States Magi strate Judge,” which provided:

In accordance with the provisions of Title 28,

U S C 636(c), the undersigned party or parties to the

above-captioned civil mater hereby voluntarily consent to

have United States Magistrate Judge Judith K Quthrie

conduct any and all further proceedings in the case,

including trial, and order the entry of a final judgnent.

Any appeal of the case will lie with the United States

Court of Appeal s unless otherw se noted.

Before Jennings signed the consent form the magistrate judge

nmerel y asked hi mwhet her he had “any objection [to her] remain[i ng]

Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985).
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as the judge on the case, presid[fing] at the trial, and enter[ing]
the final judgnent.” The nmagistrate told Jennings that if he
signed the formshe would “be the judge then on your case.” The
magi strate did not explain to Jennings that he had a right to a
jury trial or that by signing the form he would be waiving that
right. The term “jury trial” was not nentioned at the Spears
heari ng.

The record reveals that shortly after MCormck filed his
answer, the magistrate judge entered an order scheduling a bench
trial. Jennings nade a jury demand subsequent to the court order
and within ten days after officer McCormck filed his answer. W
are satisfied therefore that Jennings made a tinely and effective
jury demand under rule 38(b) of the Federal rules of GCvil
Procedure. McAfee v. U P. Martin, 63 F.3d 436 (5th G r. 1995).
For reasons not contained in the record, the magistrate did not
address Jennings’ jury demand prior to trial, although the
magi strate acted on anot her contenporaneously filed notion.

At trial, the magistrate judge did not inform Jennings that
the trial would be conducted without a jury or that he had waived
his right to a jury trial. The magistrate judge, w thout nention
of the subject of a jury trial, sinply conducted a bench trial
Jenni ngs, who was not represented by counsel, participated in the
bench trial w thout expressing any objection. After the trial, the

magi strate judge rendered judgnent rejecting Jennings’ claimwth



prej udi ce.
Rule 38 of the Federal Rules of Cvil Procedure, entitled
“Jury Trial of Right,” in pertinent part, provides:
(a) Right Preserved. The right of trial by jury as
decl ared by the Seventh Anendnent to the Constitution or
as given by a statute of the United States shall be
preserved to the parties inviolate.
(b) Demand. Any party may demand a trial by jury of any
issue triable of right by a jury by (1) serving upon the
other parties a demand therefor in witing at any tine
after the commencenent of the action and not |ater than
10 days after the service of the |ast pleading directed
to such issue, and (2) filing the demand as required by
Rul e 5(d). Such demand nmay be indorsed upon a pl eading
of the party.
* * *
(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes a waiver by
the party of trial by jury. A demand for trial by jury
made as herein provided may not be w thdrawn w t hout the

consent of the parties.

The right to jury trial is too inportant and the usual
procedure for its waiver is too clearly set out by the Gvil Rules
for courts to find a knowi ng and voluntary relinquishnment of the
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right in a doubtful situation. Bowles v. Bennett, 629 F.2d 1092,
1095 (5th Gr. 1980), citing and quoting Heyman v. Kline, 456 F.2d
123 (2d Cr. 1972), cert. denied, 409 US. 847, 93 S. . 53
“[Tlhe right of jury trial is fundanental, [and] courts [nust]
i ndul ge every reasonabl e presunpti on agai nst wai ver.” 1d., quoting
Aetna Ins. Co. v. Kennedy, 301 U S 389, 393, 57 S.Ct. 809, 812
(1937). “‘“Mai ntenance of the jury as a fact-finding body is of
such inportance and occupies so firma place in our history and
jurisprudence that any seemng curtailnment of the right to a jury
trial should be scrutinized with the utnost care.” 1d., quoting
Dimck v. Schiedt, 293 U S. 474, 486, 55 S.C. 296, 301 (1935).

Appl yi ng these principles, we conclude that Jennings did not
waive his right to a jury trial, and that the magistrate judge
commtted reversible constitutional error in conducting a bench
trial in disregard of that right.

Jennings’ signing of the consent form did not constitute a
wai ver of the jury trial of right. The |anguage of the form does
not unquestionably denonstrate a knowing and voluntary
relinqui shnment. Nothing in the colloquy between Jennings and the
magi strate indicates such a relinquishnment either. Under simlar
circunstances, in MDonald v. Stewart, 132 F.2d 225, 229-30 (5th
Cr. 1998), this court concluded that an inmate’s signing of an
identical consent form constituted “[mere consent to the

jurisdiction of a magistrate judge [and] is not tantanobunt to an



express waiver of the right to a jury trial.”

Jennings’ tinely demand for a jury effectively preserved the
right for him unless he w thout doubt know ngly and voluntarily
wai ved or wi thdrew the demand thereafter. See Fep.R Cv.P. 38,
Kennedy, 301 U. S. at 393, 57 S.C. At 812, Dimck, 293 U S. at 486,
55 S.Ct. at 301, Bowes, 629 F.2d at 1095. Wen the trial court
di sregards the demand for a jury trial and conducts a bench tri al
instead, the nere participation without objection of a party
unrepresented by counsel does not constitute an unquestionable
knowi ng and voluntary waiver of the right to a jury trial.
McDonal d, 132 F.2d at 230, MAfee, 63 F.3d at 437-38, Bow es, 629
F.2d at 1094-95. Qur obligation to “indulge every reasonable
presunpti on agai nst wai ver,” Bowl es, 629 F.2d at 1095 and MAf ee,
63 F.3d at 437, and to not find waiver in a “doubtful situation,”
ld., requires this conclusion under the circunstances of the
present case.

When a party is represented by counsel, or is hinself an
attorney, the circunstances nmay unquestionably i ndi cate his know ng
and voluntary waiver of the right to a jury trial. E g., Casperone
v. Landmark G| & Gas Corp., 819 F.2d 112, 116 (5th Cr. 1987)
(attorney party failed to appear at pretrial conference where all
other parties waived jury trial and participated in non-jury trial
W t hout objectionuntil after trial) and Sout hl and Reship, Inc., v.

Flegel, 534 F.2d 639, 644 (5th Gr. 1976) (Party represented by



attorney failed to object at consolidated non-jury hearing on
prelimnary and permanent injunctions). These decisions are
i napposite to the present case in which an inmate, w thout the
representation by counsel, tinely and effectively demanded a jury
trial but failed to object when the nagistrate disregarded or
overl|l ooked his jury demand and conducted a bench trial instead.
Mor eover, as the Suprene court observed in Dimck v. Schiedt, 293
U S at 485, 55 S.Ct. at 300:

[T]his court in a very special sense is charged with the

duty of construing and uphol ding the Constitution; and,

in the discharge of that inportant duty, it ever nust be

alert to see that a doubtful precedent be not extended by

mere analogy to a different case if theresult will be to

weaken or subvert what it conceives to be a principle of

t he fundanental |aw of the | and.

Al t hough M. Jenni ngs may have been “erroneously denied a jury
trial, the error is harmless if the evidence could not have
Wi thstood a nmotion for a directed verdict at trial.” Lewi s V.
Thi gpen, 767 F.2d 252, 260 (5th Cr. 1985) (citing Cox v. C H
Masland & Sons, Inc., 607 F.2d 138, 144 (5th Cr. 1979)).
Therefore, we nust determne if M. Jennings’ claim could have
survived a notion for a directed verdict.

A notion for a directed verdict should be granted “[i]f the



facts and i nferences point so strongly and overwhelmngly in favor
of one party that the Court believes that reasonable nen coul d not
arrive at a contrary verdict.” Boeing v. Shipman, 411 F.2d 365,
374 (5th Cr. 1969) (en banc). W noted in Boeing that the
“evi dence nust be considered in the light and with all reasonable
i nferences nost favorable to the party opposed to the notion.” |d.
at 375.

M. Jennings’ conplaint alleged that M. MCorm ck pulled him
down a stairway, stonped his wist, and beat himrepeatedly on the
head. W have listened to the audio tapes of the trial contained
inthe record. At trial, M. Jennings testified that prior to the
i nci dent sued upon, there was an altercation between M. Jenni ngs
and a female officer; shortly thereafter, Oficer MCormck
verbally threatened M. Jennings and led him to a secluded
stairwell with another Oficer; inthe stairwell, Oficer McCorm ck
pul | ed hi mdown the stairs, stonped on the chain of his hand cuffs,
and beat himrepeatedly on his head. M. Jennings’ testinony was
substantially corroborated by nedical reports describing his
injuries fromthe incident, which included a broken wist.

Oficer McCormck testified that M. Jennings attenpted to
break loose in the stairwell and that only necessary and non-
excessive force was used to subdue him The magi strate judge, in
her nmenorandum opinion, “found the facts” as presented by the

def endant and di sm ssed M. Jennings’ case. Consequently, it is



evi dent that although M. Jennings’ evidence did not persuade the
magi strate at the trial on the nerits, it was sufficient to
wi thstand a notion for a directed verdict.

This Court has said that “[a] nmotion for directed verdi ct nust
be acted on without weighing credibility of wwtnesses . . . . This
is equally true of assigning weight to testinony based on the
interest of the wtness.” Kridler v. Bitumnous Casualty
Corporation, 409 F.2d 88, 91 (5th Gr. 1969). Thus, a directed
verdict is not properly granted when the outcone, as in this case,
is al nost sol ely based on whet her or not the witness’ testinony was
creditable. | d. Moreover, “a notion for a directed verdict is
properly deni ed where the evidence presented all ows reasonabl e nen
in a fair exercise of their judgnment to draw different
conclusions.” Dace v. ACF Industries, Inc., 722 F.2d 374, 375 (8th
Cir. 1984) (citing Gordano v. Lee, 434 F.2d 1227, 1231 (8th Cr
1970), cert. denied, 403 U. S. 931, 91 S. . 2250, 29 L.Ed.2d 709
(1971)).

For the reasons assigned, we conclude that the appellant, who
was not represented by counsel, tinely and effectively demanded a
jury trial, and did not waive his right to a jury trial by signing
the consent to a magistrate judge's jurisdiction or by
participating in the bench trial w thout objection. The nagistrate
judge erred in disregarding or overlooking his jury trial demand

and in not granting hima jury trial; therefore, the appell ant was



wrongfully denied a trial by jury. The judgnent entered by the
magi strate judge is vacated and the case is remanded for further

proceedi ngs consistent with this opinion.

VACATED and REMANDED.
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