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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-41015

DW GHT HARRI S; GENE MARTI N
Plaintiffs - Appellants,
VERSUS

VI CTORI A | NDEPENDENT SCHOOL DI STRI CT; PAUL KORNFUEHRER, in his
of ficial and individual capacities; CLAY CAIN, in his official and
i ndi vidual capacities; IVAN GREEN, in his official and individual
capacities; RANDY POLLARD, in his official and individual
capacities; MARGARET EASLEY, in her official capacity only; REUBAN
MJRRAY, in his official capacity only; THERESA GU TI ERREZ, in her
official capacity only; ROBERT P BREZINA, in his official and
i ndi vi dual capacities,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas

March 4, 1999
Before SM TH, DUHE, AND WENER, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

This appeal arises from the reprimand and transfer of two
teachers at Victoria H gh School (“VHS), Dw ght Harris and Gene
Martin (collectively “Plaintiffs”), as aresult of their speech at
a Decenber 8, 1995 committee neeting. Rober t Br ezi na,

Superintendent of the Victoria Independent School District



(“VISD), reprimanded the Plaintiffs and transferred them to
di fferent canpuses during the 1994-95 school year because of their
speech. After the VISD Board of Trustees affirnmed Superintendent
Brezina's decision, the Plaintiffs sued Brezina, nenbers of the
Board!, and VISD (collectively “Defendants”), alleging that they
were transferred and reprimanded in violation of their First
Amendnent rights. The district court granted the Defendants’
Motion For Summary Judgnent on the ground that the Plaintiffs did
not speak on a matter of public concern, and the Plaintiffs
appeal ed. Because we hold that the Plaintiffs engaged i n protected
speech, the Defendants are not entitled to qualified or absolute
immunity, and the Board of Trustees’ actions were pursuant to
official policy, we reverse and remand for further proceedi ngs.
BACKGROUND

In the beginning of the 1995-96 school year, there was an
escal ating conflict at VHS concerning the performance rating of the
school and its principal, Melissa Porche. At the sane tine, Harris
and Martin’s colleagues elected them faculty representatives of
VHS s site based decision-nmaking conmttee (“SBDM). The SBDMi s
part of a programcreated by the Texas Legislature to inprove the

quality of public schools through increased input from nultiple

The Board of Trustees Defendants are Paul Kornfuehrer, C ay
Cain, Ivan Geen, Randy Pollard, Mrgaret Easley, Reuban Mirray,
and Theresa Cuitierrez.



sources.? Each SBDM includes faculty representatives, parents,
comuni ty nenbers and busi ness representatives.

In the fall senmester, Harris and Martin nmet with Brezina and
expressed the faculty’s concerns about Principal Porche and gave
Brezina a nenorandumoutlining them As a result of this neeting,
Superintendent Brezina hired a consultant to work with the SBDM
the faculty and Porche to inprove the situation. After Brezina
recei ved the consultant’s report, he fornmed a sub-commttee of the
SBDMto create an i nprovenent plan for VHS. Brezina appointed al
of the faculty nenbers who were SBDM nenbers, including Harris and
Martin, to serve on this newy fornmed I nternal Conponent Commttee
(“reen).

The I1CC distributed its inprovenent plan in Md-Cctober, but
by the Decenber 8, 1995 neeting of the ICCthe situation at VHS had
not inproved. Part of the Decenber 8th neeting was set aside to
discuss the inplenentation of the inprovenent plan and its
progress. Harris reported that many of the faculty nenbers felt
Porche was not followng the plan, and that VHS needed a new
principal to inprove the situation. Martin agreed and added if
Brezina did not do sonething, the faculty would revolt. Martin and
Harris also called individual VISD Trustees relaying the sane
nessage.

After the Decenber 8th neeting, Brezina reprinmnded both

’See Tex. Educ. Code Ann. § 11.253 (Vernon 1996).
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Plaintiffs and transferred Harris to another high school to teach
the sanme subjects and Martin to a guidance center to teach new
subjects to mddle school students. The VI SD Board of Trustees
affirmed Brezina's decision in a grievance hearing.

After the Board s affirmance, the Plaintiffs sued, alleging
the transfers were in retaliation for their exercise of protected
speech. The district court granted the Defendants’ WMdtion For
Summary Judgnent ruling that while the Plaintiffs’ transfer was an
adverse enploynent decision, they had not spoken on a matter of
public concern. The Plaintiffs appeal ed.

DI SCUSSI ON
First Amendnent C aim

The Plaintiffs contend their speech was on a matter of public
concern. The Defendants argue the Plaintiffs’ speech was not on a
matter of public concern, and alternatively, that the Plaintiffs
did not suffer an adverse enpl oynent deci sion.

This court reviews the district court’s determ nati on de novo.

See La. Bricklayers & Trowel Trades Pension & Wl fare Fund v.

Alfred MIller General Masonry Contracting Co., 157 F.3d 404, 407

(5th CGr. 1998); see also WIIlis v. Roche Bionedical Laboratories,
Inc., 61 F.3d 313, 315 (5th GCr. 1995). W nust determ ne whet her
t he pl eadi ngs and ot her summary j udgnent evi dence denonstrate there
is no genuine issue as to any material fact, and whether the

Defendants are entitled to judgnent as a matter of |aw ld. at



1371. The inferences to be drawn fromthe underlying facts nust be
viewed in the light nost favorable to the party opposing the

nmotion. See Victor v. MElveen, 150 F. 3d 451, 454 (5th Gr. 1998)

(citing United States v. Diebold, Inc., 369 U S. 654, 655 (1962)).

The governnent nmay not constitutionally conpel persons to
relinquish their First Arendnent rights as a condition of public

enploynent. E.g., Keyishian v. Board of Regents of the Univ. of

the State of N.Y., 385 U S 589 (1967). The Plaintiffs nust

satisfy four elenents to recover for a First Arendnent retaliation
claim First, the Plaintiffs nust suffer an adverse enpl oynent

decision. See Harrington v. Harris, 118 F.3d 359, 365 (5th Cr

1997) . Second, the Plaintiffs’ speech nust involve a matter of

public concern. See Thonpson v. Gty of Starkville, 901 F.2d 456,

460 (5th Gr. 1990) (citing Connick v. Meyers, 461 U S. 138, 147

(1983)). Third, the Plaintiffs’ interest in commenting on natters
of public concern nust outweigh the Defendants’ interest in

pronoting efficiency. 1d. (citing Pickering v. Board of Educati on,

391 U. S. 563, 568 (1968)). Fourth, the Plaintiffs’ speech nust

have notivated the Defendants’ action. [d. (citing M. Healthy

Gty School Dist. v. Doyle, 429 U S. 274, 287 (1977)). Because it

is undisputed that Plaintiffs’ transfers and reprimnds were
nmotivated by the Plaintiffs’ speech at the Decenber 8th neeting, we

address only the first three requirenents specifically.?

SSuperintendent Brezina's testinony that he transferred the
Plaintiffs because of their conduct at the Decenber 8th neeting is

5



A Didthe Plaintiffs suffer an adverse enpl oynent action?

Superintendent Brezina, in md-term transferred Harris to
anot her high school to teach the sane subjects and Martin to an
alternative learning center for disruptive students to teach
subj ects and grade | evel s he had not taught before. Additionally,
Brezina reprimanded the Plaintiffs in their transfer letters, and
included the Iletters in the Plaintiffs’ personnel files.*
Subsequently, the Board of Trustees affirned Brezina's actions in
a grievance hearing.

The district court held that these facts constituted an
adverse enpl oynent decision, and we agree. We recogni ze that
federal courts should be extrenely hesitant “to invade and take
over” in the area of education; a federal court is not the
appropriate forumin which to seek redress over “faculty disputes
concerni ng teaching assignnents, room assi gnnents, admnistrative
duties, classroom equi pnent, teacher recognition, and a host of

other relatively trivial matters.” Dorsett v. Board of Trustees

for States Colleges & Universities, 940 F. 2d 121, 123-24 (5th Cr

undi sput ed.

4Superintendent Brezina's January 8, 1995 letters to Harris and
Martin stated:

[r]ecent events, statenents and other conduct on your part

have led nme to the conclusion that you are unable and/or

unwi I ling to maintain the conmtnent you made to these goals
and to the inprovenent process. It is apparent to ne that
neither the team nor | wll be able to bring about a

resolution that wll satisfy you and renove or alleviate your
di scont ent.



1990) (citing Connick v. Mers, 461 U S. 138, 138-39 (1983)).

However, we have repeatedly held that reprimnds and denotions

constitute adverse enpl oynent decisions. See Benningfieldv. Gty

of Houston, 157 F.3d 369, 377 (5th Cr. 1998)(noting that a forma

reprimand constitutes an adverse enpl oynent deci sion); Harrington,

118 F.3d at 365 (“Adverse enploynent actions are discharges,
denotions, refusals to hire, refusals to pronote, and reprimands.”)

(citing Pierce v. Texas Dep’t of Crim Justice Inst. Div., 37 F. 3d

1146, 1149 (5th Gr. 1994)).
We al so recognize that “a plaintiff’s subjective perception
that a denotion has occurred is not enough” to constitute an

adverse enpl oynent decision. Forsyth v. Gty of Dallas, 91 F.3d

769, 774 (5th Cr. 1996). However, the record reflects that the
Plaintiffs’ transfers, viewed objectively, constitute a denotion .>
Superintendent Brezina testified that he intended the transfers to
be disciplinary in nature, and that he nerely repri manded anot her
faculty nmenber because her actions were not as serious as the

Plaintiffs.® Additionally, both Brezina and Board of Trustees

We have also recognized that a transfer not involving a
reduction in pay may constitute an adverse enploynent decision
See Forsyth v. Gty of Dallas, 91 F. 3d 769, 774 (5th Cr. 1996);
Vojvodich v. lLopez, 48 F.3d 879 (5th Cr. 1995); Thonpkins v.
Vi ckers, 26 F.3d 603, 610-611 (5th Cr. 1994); dick v. Copel and,
970 F.2d 106, 109 (5th Gr. 1992); FEyfe v. Curlee, 902 F.2d 401
(5th Gr. 1990).

6Superi ntendent Brezina reprinmanded Janice Plowran, another
faulty nmenber on the | CC, because she attended a neeting of VHS
teachers at a mall concerning Principal Porche.
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menber Cutierrez testified that they could not recall a md-term
involuntary transfer of a teacher at VHS, except in one instance
whi ch resulted froma reduction in force order.” GQutierrez further
testified that the transfers branded the Plaintiffs as
“troubl emakers” and “not team players.” Taken together, we agree
wth the district court that these reprimands and transfers
constitute adverse enpl oynent deci sions.
B. Was the Plaintiffs’ speech on a matter of public concern?
“I'n order for speech by a public enployee to enjoy
constitutional protection fromretaliation by a public enployer,
the speech nust involve a matter of public concern.” Denton v.

Morgan, 136 F.3d 1038, 1042 (5th Cr. 1998) (citing Connick V.

Meyvers, 461 U.S. 138, 147 (1983)). To rise to the level of public
concern, the Plaintiffs’ nust speak primarily in their roles as
citizens rather than as enployees addressing nmatters only of
personal concern. See id. (internal citations omtted). W |ook
to the content, form and context of the speech, as reveal ed by the
whole record, in determning whether the Plaintiffs’ speech

addresses a matter of public concern. See Connick, 461 U S at

147-48; see also Benningfield, 157 F.3d at 375. Det er m ni ng

whet her speech neets this threshold is a fact specific analysis.

See Thonpson, 901 F. 2d at 461-62. Examning the Plaintiffs’ speech

This case does not involve a nmere adninistrative change in
teaching assignnents, but a md-term transfer to an entirely
different school, and in Martin's case, unfamliar subjects and
grade | evels.



in light of the above considerations, we hold that the Plaintiffs’
speech was on a matter of public concern.

Brezina testified that he transferred and reprinmanded the
Plaintiffs as a result of their speech and actions at the Decenber
8th ICC neeting. The Plaintiffs alleged at this neeting they told
Brezina that many of the faculty believed Principal Porche was not
follow ng the i nprovenent plan, that her replacenent was necessary
to alleviate the problens, and that the faculty would revolt if
Brezina did not do sonething.?

The Plaintiffs enphasize that the context and form of their
speech indicate it was on a matter of public concern. They contend
that they spoke at the neeting as elected representatives of the
faculty, and that they sinply communi cated the views of the faculty
to the admnistration in conpliance with their duties as conmmttee
menbers. The Plaintiffs point out that the stated purpose of the

ICC's neeting was to check the progress of inplenenting the

i nprovenent pl an. They argue that when they gave feedback as
requested, Brezina punished them because he did not like their
nessage.

The Defendants argue the Plaintiffs spoke only in their role
as enployees, and that their speech was nere criticism of their

i mredi ate supervisor’'s admnistration of the school. The

8Brezina testified in his deposition that the Plainitffs turned
their chairs facing away fromthe Principle Porche at this neeting
in an act of defiance and disrespect to both the Principal and
himsel f, but the Plaintiffs specifically denied these actions.
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Defendants interpret our cases as holding that when a public
enpl oyee speaks in his role as an enpl oyee, his speech may only be
considered on a matter of public concernif it involves the report
of corruption or wongdoing to higher authorities. They argue that
because the Plaintiffs’ speech does not fall within that limted
exception, their speech is not on a matter of public concern.

The Plaintiffs’ speech does not fit neatly wthin any of the
factual scenarios in which we have hel d speech invol ved a matter of
public concern. The Plaintiffs rely on cases where we have held

that an enpl oyee’ s testinony before a fact-finding or adjudicatory

body is inherently a matter of public concern. See Johnston v.

Harris County Fl ood Control District, 869 F.2d 1565, 1577 (5th Gr.

1989); Reeves v. d ai borne County Bd. & Educ., 828 F.2d 1096, 1100

(5th Cir. 1987).° Wile the Plaintiffs were not faced with the
choi ce of perjuring thenselves or losing their job, they were faced
wth the choice of either telling the truth and fulfilling their
duty as conmttee nenbers or keeping silent and frustrating their

pur pose and function on the conmttee. See Victor v. MElveen, 150

F.3d 451, 458 (5th Gr. 1998)(“[When an enployee speaks in
response to an invitation and on a matter pertinent to that
request, the context factor weighs in his favor.”) By protecting

the Plaintiffs’ speech when the adm nistration requested them as

°Accord Green v. Phil adel phia Housing Authority, 105 F.3d 882,
886 (3rd Cir. 1997) (holding that enpl oyee’s voluntary testinony is
al so inherently a matter of public concern).
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comm ttee nenbers, to speak truthfully on the school’s progress, we
are protecting “the integrity of the truth seeking process.” See
Green, 105 F.3d 882,886 (3rd Cir. 1997).1%0

An enpl oyee’s speech may contain an elenent of personal
interest and yet still qualify as speech on a matter of public

concern. See Benningfield, 157 F. 3d at 375; see al so Thonpson, 901

F.2d at 463-65. The Plaintiffs certainly had an interest in their
speech as enpl oyees, because they could not help but benefit as
teachers from the inprovenent of the educational environnent at
VHS. However, they al so had strong interests as commttee nenbers
in achieving the goals the conmttee set for itself and the school.
The Defendants did not point to any evidence of an underlying
personal dispute between the Plaintiffs and Principle Porche.
There is no evidence that the Plaintiffs’ speech nerely concerned
an enploynent related squabble with their supervisor. In fact,
there is wevidence to the contrary, establishing that both
Plaintiffs were constantly involved in attenpts to rai se the | evel
of education at VHS.

Anot her factor considered in determ ni ng whet her speech i s on
a matter of public concern is whether the coments were nade
agai nst a backdrop of w despread debate in the community. See

Tonpkins, 26 F.3d 603, 607. Several board nmenbers testified that

19The out conme of this fact specific determ nation m ght have been
different had the Plaintiffs not been commttee nenbers reporting
the views of the faculty at large to the adm nistrati on.
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faculty nenbers and parents called board nenbers with concerns
about VHS. Board of Trustees nenber Margaret Easley testified that
peopl e even stopped her at the grocery store and church wth
concerns about the situation at VHS. Additionally, the I ocal
newspaper ran a story indicating the |ow performance rating VHS
received fromthe Texas Departnent of Education. |In light of the
above considerations, we hold that the Plaintiffs did speak on a
matter of public concern and reverse the district court.
C. Pickering Bal ancing

We nust next consider whether the Plaintiffs’ interest infree
speech outweighs “the interest of the state, as an enployer, in
pronmoting the efficiency of the public services it perforns through
its enployees.” VM ctor, 150 F.3d at 457 (citing Pickering, 391
US at 568.) In striking this balance we should exam ne whet her
the speech was likely to generate controversy and disruption,
i npeded the school’s general performance and operation, and
af fected worki ng rel ati onshi ps necessary to the departnent’s proper

functi oni ng. See Brawner v. Richardson, 855 F.2d 187, 192 (5th

Cir. 1988)(citing Pickering, 391 U S. at 569-73).

The Defendants argue that the Plaintiffs’ speech denonstrated
their lack of commtnment to the inprovenent plan, therefore
j eopardi zing the plan’s success. They assert Brezina was justified
in renmoving the Plaintiffs from VHS s canpus to allow the

i nprovenent plan to effectively resolve the problens on canpus.
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The Defendants do not offer any evidence that the Plaintiffs’
speech di srupted the school’s operations or performance. |In fact,
the inprovenent plan specifically designated that the content of
the 1 CC neetings was to be confidential. The events on the canpus
after the Plaintiffs’ transfer indicate that Brezina s conclusion
was incorrect. Utimately, both Brezina and Principal Porche were
renmoved from VHS s canpus. The Plaintiffs’ speech and actions
t hroughout the turnoil at VHS indicate their intent to i nprove the
situation at the school rather than abandon the goals of the
commttee and the inprovenent plan. For the above reasons, we
strike the balance in favor of the plaintiffs’ interest in free
speech.

1. Immunity
A Qalified Imunity

The Defendants argue as an alternative that their qualified
imunity supports the district court’s grant of summary judgnent,
even if Plaintiff’s speech is protected and they did suffer an
adverse enpl oynent decision. The district court did not reach the
i ssue.

Qualifiedimmunity shields certain public officials performng
di scretionary functions from civil danmage liability if their
actions could reasonably have been thought consistent with the

rights they are alleged to have violated. Duckett v. Gty of Cedar

Park, 950 F.2d 272, 279 (5th Gr. 1992) (citing Anderson V.

13



Creighton, 483 U S. 635, 638 (1987)). Whet her a defendant is

entitled to qualified imunity is a two step inquiry. See Hayter

v. Gty of Mount Vernon, 154 F.3d 269, 274 (5th Cr. 1998). The

first question is whether the plaintiff alleged the violation of a

clearly established constitutional right. See Seigert v. Glley,

500 U. S. 226, 232 (1991). The second question is whether the
def endant’ s conduct was objectively reasonable in |ight of clearly

establi shed constitutional | aw See Hayter, 154 F.3d at 274.

“Even if a defendant’s conduct actually violates a plaintiff’s
constitutional right, the defendant is entitled to qualified
immunity if the conduct was objectively reasonable.” Duckett, 950
F.2d at 280.

The Def endants contend they are entitled to qualified inmunity
because the | aw concerning the Plaintiffs type of speech was not
clearly established at the tinme of their conduct. They argue that
a right can rarely be considered clearly established when the | aw
requires the balancing of interests in determ ning whether the

Plaintiffs’ speech is constitutionally protected. See Mdina v.

Cty and County of Denver, 960 F.2d 1493, 1498 (10th Cr. 1992);

Borucki v. Ryan, 827 F.2d 836, 848 (1st Cr. 1987). The Defendants

assert they shoul d not be puni shed for nmaki ng an i ncorrect judgnent
call in this particular case. The Plaintiffs argue there does not
have to be a case directly on point for the law to be deened
clearly established, and that existing enployee speech |aw was

clearly established under these facts. See Anderson v. Creighton,

14



483 U. S. 635, 640 (1987) (“this is not to say that an official
actionis protected by qualified immunity unless the very action in

gquestion has previously been held unlawful.”); see also Hassan v.

Lubbock I ndep. Sch. Dist., 55 F.3d 1075, 1079 (5th Cr. 1994).

The Defendants are not insulated fromtheir unconstitutional
conduct nerely because a balancing test is involved in our
anal ysi s. Wi | e enpl oyee speech cases are a likely vehicle for
varied fact scenarios, the lawis clearly established that a “m x
of public and private speech” nmay be constitutionally protected.

Benni nagfield, 157 F.3d at 375; Warnock v. Pecos County, Texas, 116

F.3d 776, 782 (5th Gr. 1997)(“a public enpl oyee can nake a single
statenent both as an enployee and as a citizen.”)
B. Absolute Imunity

Board of Trustees Defendants Cain, Kornfuehrer, Pollard and
Green argue they are entitled to absolute imunity because their
actions in the Level 11l Gievance Hearing reviewng the
Plaintiffs’ transfer were quasi-judicial in nature. For the
foll ow ng reasons, we hold that the Board Menber Defendants are not
entitled to absolute i munity.

“I't is generally understood that a judge, and those simlarly
situated, have absolute imunity for judicial acts.” Mlett v.
Mul l'ican, 992 F.2d 1347, 1352 (5th Cr. 1993). We exam ne the
character of a governnental officer’s duties and the relationship

to the parties when determ ning whether he is entitled to absol ute
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i nuni ty. ld. (citing Stunp v. Sparkman, 435 U.S. 349 (1978)).

“I'f the functions are of a judicial nature then we nust weigh the
costs and benefits of denying or affording absolute immunity.”

O Neal v. Mssissippi State Board of Nursing, 113 F. 3d 62, 65 (5th

Cr. 1997). The followng six factors are characteristics of the
judicial process and are instructive in determ ning whether the
Defendants are entitled to absolute imunity: (1) the need to
assure that the individual can perform his functions wthout
harassnment or intimdation; (2) the presence of safeguards that
reduce the need for private danages actions as a neans of
control ling unconstitutional conduct; (3) insulationfrompolitical
i nfluence; (4) the inportance of precedent; (5) the adversaria
nature of the process; and (6) the correctability of error on

appeal. See id. (citing deavinger v. Saxner, 474 U S. 193, 202

(1985H)). “No one factor is controlling and the Ilist of
considerations is not intended to be exclusive.” Mlett, 992 F. 2d
at 1353.

The Defendants rely on Hernandez v. Hayes, 931 S.W2d 648

(Tex. App.-San Antonio, 1996, wit denied), arguing that the Texas
school board grievance procedures are quasi-judicial, therefore
entitling the Board of Trustees Defendants to absolute imunity.
Her nandez dealt with the absol ute privil ege under Texas | aw grant ed
to a witness testifying in a quasi-judicial proceeding against

civil liability for defamation. While the court held that the

16



grievance procedures were quasi-judicial in nature, it analyzed the
procedure using different factors from the federal rule. See
Her nandez, 931 S.W2d at 652.

The Plaintiff’s rely on the Suprenme Court’s decision denying

absolute imunity to school board nenbers in Wod v. Strickland,

420 U. S. 308, 320 (1975). The Court held that affording absolute
imunity to school board nenbers was unwarranted “since it would
not sufficiently increase the ability of school officials to
exercise their discretion in a forthright manner to warrant the
absence of a renedy” for constitutional violations. Wod, 420 U. S.
at 320.

Wiile Wod dealt with a school board’ s discipline of a
student, at |east one other circuit has extended this holding to
deny absolute immunity to school boards’ decisions concerning a

faculty nenber’s enploynent. See Stewart v. Baldwin County Board

of Education, 908 F.2d 1499, 1507-08 (11th G r. 1990) (holding the

Court’s ruling precludes an extensi on of absolute inmunity to board
menbers’ decision to termnate faculty nenber). Additionally, the
record indicates that the school board nenbers were elected,
illustrating that they are not insulated frompolitical forces as
are appoi nted governnental officials.?* Wile it is inportant that
t he school board nenbers are able to nmake decisions “free fromthe

threat of incurring personal liability for every decision they hand

1The parties failed to apply the above factors or specify any of
the school board’s procedures in their briefs.
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down”, O Neal, 113 F.3d at 66, we believe that qualified i munity
affords themsufficient protection. For the above reasons, we hold
the Defendants are not entitled to qualified imunity.
[11. WVISD s section 1983 liability

VISD alternatively <contends the Plaintiffs failed to
denonstrate that constitutional violations occurred as a result of
school district policy or custom The Plaintiffs argue VISD is
subject to 8§ 1983 liability through Superintendent Brezina's
actions because the Board of Trustees del egated their policynmaking
authority in the area of enploynent policy to him Alternatively,
they contend VISD is subject to liability through the Board of
Trustees’ actions as policymakers in affirmng the Plaintiffs’
transfers in the grievance hearing.

“A municipality may be held liable wunder § 1983 when
‘execution of a governnent’s policy or custom whether made by its
| awmakers or by those whose edicts or acts may fairly be said to

represent official policy, inflicts the injury.’”” Doe v. Dallas

| ndep. Sch. Dist., 153 F. 3d 211, 215 (5th Cr. 1998) (citing Mnel

v. Dep’t of Soc. Services of New York, 436 U. S. 658, 691 (1978)).

On at | east two separate occasions, we have held that the board of
trustees of an independent school district in Texas is a
pol i cymaker for purposes of § 1983. See Doe, 153 F.3d at 216; Jett

v. Dallas Indep. Sch. Dist., 7 F.3d 1241, 1245 (5th Gr. 1993).

The Board of Trustees’ actionin affirm ng Superintendent Brezina' s

18



decision to transfer the Plaintiffs was an act that “may fairly be
said to represent official policy” because of the Board' s status as
a policymaker. Doe, 153 F.2d at 215. As aresult, VISD s argunent
fails.
CONCLUSI ON

For the foregoing reasons, we reverse the district court’s
grant of summary judgnent for the Defendants and remand to the
trial court for further proceedings.

REVERSED AND REMANDED
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JERRY EE. SMTH, G rcuit Judge, dissenting:

Federal courts have “neither the conpetency nor the resources
to undertake to mcro-nanage the adm nistration of thousands of
state educational institutions.” Dorsett v. Bd. of Trustees,
940 F.2d 121, 123-24 (5th Gr. 1991). Because the nmajority adopts
too expansive a definition of protected speech for public enploy-
eesSSand t hereby takes another step toward constitutionalizing the

managenent of public school sSSI respectful ly dissent.

l.
| disagree with the mpjority’s characterization of the

plaintiffs’s speech “as a matter of public concern.” When
anal yzing this question, a court should consider the “content, form
and context of a given statenent, as reveal ed by the whol e record.”
Connick v. MWers, 461 U S. 138, 147-48 (1983). Wiile determ na-
tions of whether speech is a matter of public concern are necessar-
ily fact-specific, the mpjority nonetheless departs from this
circuit’s precedent. |In particular, the mgjority fails properly to
anal yze the content of the plaintiffs’ speech and, in doing so,

|l owers the requirenents for plaintiffs asserting sim|lar causes of

action.

A

This circuit has never before held that an enployee’'s



criticismof his imedi ate supervisor for m smanagenent and job
performance constitutes a matter of public concern. |In fact, we
consistently have refused to extend First Anendnent protection to
a public enployee speaking in his role as an enpl oyee unl ess the
speech “invol ves the report of corruption or serious w ongdoi ng. "2
The cited cases teach us that we should anal yze the content of an
enpl oyee’ s speech about his supervisor for discussion of “serious
wr ongdoi ng.” This may include clainms of sexual harassnent or
raci al discrimnation, for exanple, but should be nore than sinply
criticisns of a supervisor’s job performance or managenent skills.
The plaintiffs seek protection for their speech at the
Decenber 8, 1995, neeting rel ated to questions of school managenent
and budgetary all ocations. More specifically, alnost all their
coments returned to the question of the ability of their direct
supervi sor, Porche, to lead the faculty and adm ni ster the school.
These facts distinguish this case from Tonpkins, the nobst
anal ogous fact situation cited by the plaintiffs. Here, the
plaintiffs were discussing the managenent of their own school

wher eas Tonpki ns had been criticizing the cancell ation of a program

12 \allace v. Texas Tech. Univ., 80 F.3d 1042, 1050-51 (5th Gr. 1996)
(holding that speech about financial assistance and handling racial
discrimnation does not qualify as protected speech); see also Kirkland v.
Northside Indep. Sch. Dist., 890 F.2d 794 (5th Gr. 1989) (reasoning that
teacher’s choi ce of curriculumdoes not qualify as “matter of public concern”);
cf. Wlsonv. UT Health Ctr., 973 F. 2d 1263, 1266 (fi ndi ng speech all egi ng sexual
harassnment a matter of public concern); Thonpson v. Vickers, 26 F.3d 603, 606
(5th Gr. 1994) (finding speech alleging racial discrimnationa matter of public
concern); Benningfield v. Gty of Houston, 157 F.3d 369, 375 (5th Cr. 1998)
(finding speech alleging hostile work environnent and tanpering with crim nal
histories a matter of public concern).
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at anot her school. Thus, the instant plaintiffs have a nuch
greater personal stake in the consequences of their speech.

Addi tionally, Tonpkins had alleged that the art program had
been cancel ed for reasons of racial discrimnation on the part of
hi s superintendent; this obviously is a higher | evel of wongdoing
than is alleged here. Mreover, while the plaintiffs' Decenber 8
speech was not in relationto a threat of transfer or term nation,
it nonetheless focused exclusively on their direct supervisor’s
role in the adm nistration of the school and resenbl es an enpl oy-
ment dispute nore than does Tonpkins's general statenent about
school policy. In sum the district court correctly followed this
circuit’s precedent in holding that the content of the plaintiffs’
speech at the Decenber 8 neeting does not rise to the |evel of

“serious wongdoing” that this court has required.

B

The majority also relies on the “backdrop of wi despread debat e
in the comunity.” But the district court found that there is
little support for the plaintiffs’ argunent that their criticisns
of Porche had been nmade in the context of a |larger public debate
over Porche’s managenent of the high school. For instance, the
court found that the single newspaper article offered by the
plaintiffs did not raise any of the plaintiffs’ concerns about the
managenent of the school or of its principal. It found no other
evidence of w despread public debate other than inconclusive
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private conmuni cati ons between individual faculty nmenbers and the
board of trustees. Therefore, the court properly refused to find
that the plaintiffs’ coments were made “in the context of a
continuing comentary that had originated in [a] public forum”
Tonpkins, 26 F.3d at 607 (quoting Brawner v. City of Richardson

855 F.2d 187, 192 (5th Gir. 1988)).

.

| agree with the district court that when revi ewed together,
the content, form and context of the plaintiffs’ speech do not
sufficiently involve a matter of public concern to the degree
required to receive First Anendnent protection. The form of the
speech does not by itself establish that it involved a matter of
public concern.®® Moreover, the plaintiffs have offered little
evi dence to support their argunent that there was w despread public
debate on the matter. Most inportantly, however, the content of
t he speech seens narrow y focused on t he performance and conduct of
their direct supervisor. Wthout alleging seriously wong or
corrupt conduct, the plaintiffs have little basis for claimng
First Amendnent protection.

The Suprene Court created the “public concern” requirenent to

13 While | do not disagree with the majority’s conclusion that the formof the
plaintiffs’ speech weighs in their favor, the fact that they were invited to
speak does not necessarily create a“matter of public concern.” The other two
factorsSSespecially the content of the speechSSare key to determ ning that the
speech was not a matter of public concern.
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prevent “intrusive oversight by the judiciary in the nanme of the
First Amendnent.” See Connick, 461 U S. at 147-48. Previously,
this court has followed these instructions by limting the notion
of public concern to cases of serious wongdoing, so as to di ssuade
litigants from using federal courts to settle enploynent and
managenent di sputes. The majority departs fromthis approach and
unwi sely expands the notion of public concern to include disputes
bet ween enpl oyees and their supervisors. Accordingly, | respect-

fully dissent.
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