UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40840

JI MW RAY MOORE,
Plaintiff - Appellant,

VERSUS

BARBARA CARVELL, Conmanding Officer 111, Betol Individually and in
official capacity; DWAYNE DEWBERRY, Captain, Beto | Individually
and in official capacity; JEFFERY RI CHARDSON, Lieutenant, Beto |
Individually and in official capacity; JAMES CARVE, Lieutenant,
Beto | Individually and in official capacity,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

March 5, 1999
Before JOLLY, DUHE, AND EMLIO M GARZA, Circuit Judges

JOHN M DUHE, JR, Circuit Judge:

Jinmmy Ray Moore (“More”), an inmate of the Texas Depart nent
of Crimmnal Justice, filed this civil rights lawsuit in forma
pauperis under 42 U S.C A 8§ 1983 (West Supp. 1999) agai nst prison
officials alleging that nultiple strip and body cavity searches

performed by a femal e officer violated his First Anendnent right to



free exercise of religion, Fourth Anendnent right to be free from
unr easonabl e searches and sei zures, and his Ei ghth Anendnent ri ght
to be free fromcruel and unusual punishnent.

After a United States Mgistrate Judge held an evidentiary

hearing pursuant to Spears v. MCotter, 766 F2d 179 (5th Cr.

1985), overruled on other grounds, Neitzke v. WIllians, 490 U S.
319, 324, (1989), she dism ssed Mwore' s case as frivolous on the
follow ng grounds: (1) Mowore failed to show the searches were a
substanti al burden upon his exercise of free religion; (2) Mdore
failed to show that his objection to a female performng the
searches was a central tenet of his religion; (3) the searches
served the conpelling state interest of ensuring security within
the state prison and were the |l east restrictive neans of furthering
that interest; and (4) the law at the tinme of the searches clearly
established that the search was constitutionally permssible,
entitling the Defendants to qualified immunity. The nmagistrate
judge treated Moore’'s pre-order Mtion to Anend his conpl aint by
adding a request for injunctive relief as a Request to Alter or
Amend the Judgnent under Fed. R GCv. Pro. 59. The nmagistrate
judge rejected his request, and the Plaintiff appeals.

We hol d that More' s Fourth Amendnent claimis not frivol ous;
that the Fourth Anmendnent, rather than the Ei ghth Amendnent,
applies to this type of prisoner search; and that the nagistrate
j udge deci ded Miore’s First Amendnent clai munder the now defunct
Rel i gi ous Freedomand Restoration Act (RFRA) standard. Therefore,
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we affirm the dismssal of More s Eighth Anendnent claim and
reverse and remand to the nmagi strate judge for further proceedi ngs
on Moore’s renmai ning clai ns.
BACKGROUND

In 1996, Mbore all eges that Barbara Carwell, a prison officer,
subj ected Moore to strip and body cavity searches in the presence
and under the direction of prison officers Dwayne Dewberry, Jeffrey
Ri chardson and Janes Carve. Moore asserts that there were no
energency circunstances justifying the searches and that nale
guards were avail able to conduct the searches. He argues that the
sol e purpose of the searches was to harass and intimdate him

Moor e contends that the searches violated his First Arendnent
right to free exercise of religion because he is a Baptist. He
argues that the Baptist faith requires nodesty and prohibits him
from being viewed naked by a fenale other than his wfe. Moor e
al so argues that the searches violated his |imted Fourth Arendnent
right as a prisoner to be free from unreasonable searches and
seizures and that the nmagistrate erred by failing to weigh his
expectation of privacy against the governnent’s interests.
Finally, Mbore asserts that the searches constituted cruel and
unusual punishnment in violation of the Ei ghth Amendnent.

Before the magi strate judge’s ruling, More fil ed a Request To
Amend hi s conpl ai nt addi ng two Defendants to the | awsuit and addi ng

a request for injunctive relief. The magistrate judge construed



this as a Motion to Alter or Arend the Judgenent under Fed. R G v.
P. Rule 59 and denied his request. Plaintiff appeals.
DI SCUSSI ON

The magi strate judge dism ssed Mwore' s clains as frivol ous
under 28 U.S.C. A 8 1915(e)(2)(B)(1) & (ii) (West Supp. 1999).
“The Prison Litigation ReformAct (PRLA) amended 8 1915 to require
the district court to dismss a prisoner’s in forma pauperis (IFP)
civil rights suit if the court determnes that the action is
frivol ous or nmalicious or does not state a clai mupon which relief

may be granted.” Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Cr

1998). We review di sm ssal under § 1915 de novo, applying the sane
standard used to review a dism ssal pursuant to Fed. R Cv. P
Rule 12(b)(6). See id. In determning whether dismssal was
proper, we nust assune that all of the plaintiff’'s factual

allegations are true. See Ashe v. Corley, 992 F.2d 540, 544 (5th

Cr. 1993). W may uphold the nmagistrate judge s dismssal of
Moore’s clains “only if it appears that no relief could be granted
under any set of facts that could be proven consistent with the

allegations.” MGew v. Texas Bd. of Pardons & Paroles, 47 F.3d

158, 160 (5th Cir. 1995).

The magistrate judge relied on Collins v. Scott, 961 F. Supp.

1009, 1016 (E. D. Tex. 1997), holding that Mwore’'s First Anendnent
claim was frivol ous. Collins was decided under the standard

outlined in the RFRA. The district court ruled one day after the



Suprene Court held in Gty of Boerne v. Flores, 521 U S. 507 (1997)

t hat RFRA was unconstitutional as to the states. As a result, we
remand Moore’s First Anendnent claimto the magi strate judge for

revi ew under the standard set forth in Enmploynent Div., Dept. of

Human Resources of Oregon v. Smth, 494 U S. 872 (1990) (hol di ng

that neutral, generally applicable | aws may be applied to religi ous
practices even when not supported by a conpelling governnental
interest).!

The magi strate judge di sm ssed Mbore’s Fourth Armendnent claim
hol ding that the Defendants were entitled to qualified immnity
because the «constitutionality of the searches was clearly

est abl i shed under Letcher v. Turner, 968 F.2d 508 (5th Cr. 1992).

In Letcher, we held that the nere presence of female officers
during a strip search of prisoners during energency circunstances
did not violate the Fourth Anmendnent. See id. at 510 (enphasis
added) . Assum ng, wthout deciding, that the nagistrate judge
coul d rai se the Defendants’ qualified imunity defense sua sponte,
we hol d that the constitutionality of the searches of Appell ant was
not clearly established at that tine. The facts are markedly
different than in Letcher.

“A prisoner’s rights are dimnished by the needs and

exigencies of the institutionin which heis incarcerated. He thus

We remand rat her than apply the Snmith standard oursel ves because
the record does not contain sufficient information for the
appropriate anal ysi s.



| oses those rights that are necessarily sacrificed to legitimte

penol ogi cal needs.” Elliott v. Lynn, 38 F.3d 188, 190-91 (5th Cr

1994). However, “searches and sei zures conducted of prisoners nust
be reasonabl e under all the facts and circunstances in which they

are perforned.” United States v. Lilly, 576 F.2d 1240, 1244 (5th

Cr. 1978). W nust balance the need for the particular search
agai nst the invasion of the prisoner’s personal rights caused by

the search. See Elliott, 38 F.3d at 191 (citing Bell v. Wl fish

441 U. S. 520, 558 (1979)). We nmust consider the “scope of the
particular intrusion, the manner in which it is conducted, the
justification for initiating it, and the place in which it is
conducted.” Bell, 441 U. S. at 559.

Moore alleges that Barbara Carwell conducted these searches
despite the absence of energency or extraordinary circunstances.
Addi tional ly, Mobore contends that the nmal e Def endants were present
during the search, suggesting that male officers were available to
conduct the searches. Assum ng Moore’ s allegations are true, we
hold that this claimis not frivol ous because the facts he all eges
could entitle himto relief for a Fourth Armendnent viol ation.

The nmagi strate judge did not rule on More’'s claimthat the
Defendants violated his Eighth Arendnent right to be free from
cruel and unusual punishnent. Wiile in Elliott Judge Garwood
argued eloquently that the Eighth Amendnent should govern the
searches of prisoners, the majority relied on Lilly holding that

the Fourth Amendnent provides the correct analysis. See Elliott,
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38 F.3d at 191 n.3 (“Thus, Lilly is still the law of this circuit
concerni ng the Fourth Amendnent’s application to visual body cavity
searches in the prison setting.”) As a result, we affirm the
magi strate judge’s dism ssal of More' s Eighth Anrendnent claim
CONCLUSI ON

For the above reasons, we affirmin part and reverse and
remand in part to the trial court for further proceedings
consistent with this opinion.

AFFI RVED in part; REVERSED AND REMANDED in part.



