UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40536

KEVI N UNDERWOOD,

Pl ai ntiff-Appellant,

VERSUS

M CHAEL W LSON, Senior Warden, M chael Unit; ROBERT HERRERA,
Assi stant Warden, M chael Unit; ALTON D. CASKEY, Assistant Warden
M chael Unit; EDWARD L. GALLOWMAY, Chief of Cl assification, M chael
Unit, DOUGAS W SATTERFIELD, Adm nistrative Tech 11, M chael
Unit; RAYMOND BYRD, Major, Mchael Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

August 14, 1998

Bef ore H G3 NBOTHAM PARKER and DENNI'S, Circuit Judges.
PER CURI AM

On Cctober 8, 1996, Kevin Underwood, Texas prisoner #579650,
filed acivil rights conplaint pursuant to 42 U. S.C. § 1983 agai nst
various officials of the Mchael Unit, alleging that the defendants
assigned himto jobs which forced himto perform work beyond his

physi cal capabilities and nedical work restrictions. He sought
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monetary and injunctive relief.

Begi nning on Cctober 15, 1996, through March 18, 1997, the
district court entered nunmerous orders continuing the case to all ow
Underwood to exhaust his adm nistrative renedies. On March 31,
1997, the magi strate judge recomended that Underwood’ s conpl ai nt
be dismssed wthout prejudice for failure to exhaust
adm ni strative renedi es.

Under wood obj ected, arguing that the magistrate judge failed
to determ ne whet her he had made a reasonabl e and good-faith effort
to pursue his admnistrative renedies, and failed to determ ne
whet her the renedies were “adequate and speedy.” He argued that
after filing suit he had attenpted to exhaust his admnistrative
remedi es.

The district court overrul ed Underwood’ s objections and noted
that 42 U . S.C. 8 1997e had been anended and no | onger provides the
court the opportunity to continue cases until a prisoner has
exhausted his admnistrative renedies, but it requires that such a
case be dism ssed. The district court conceded that the
adm ni strative grievance procedure is often slow, but found that
Underwood had failed to provide “a neritorious reason for failing
to exhaust his admnistrative renedies prior to bringing a
lawsuit.” The district court ordered that the conplaint be
dismssed with prejudice for purposes of proceeding in form
pauperis pursuant to 28 U.S.C. 8§ 1915(d). Underwood filed atinely
notice of appeal. The district court granted himl eave to proceed
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| FP on appeal and entered a paynent schedul e.
ANALYSI S

Underwood argues on appeal that the district court erred in
dism ssing his conplaint with prejudice for failure to exhaust his
prison admnistrative renedies. Underwood argues that before
dismssing his conplaint with prejudice, the district court was
required to determ ne whet her he had nade a good-faith attenpt to
exhaust his adm nistrative renedies. He also argues that the
district <court erred in dismssing his conplaint wthout
determ ning whether the available admnistrative renedies were
“adequate and speedy” and certified to be in conpliance wth
statutory m ni num st andar ds.

Until the enactnent of the Prison Litigation Reform Act of
1995(“PLRA"), Pub. L. No. 104-134, § 803, 110 Stat. 1321 (Apr. 26,
1996), 8§ 1997e provided that in any action brought under 8§ 1983 by
a prisoner,

the court shall, if the court believes that such a

requi renment woul d be appropriate and in the interests of

justice, continue such a case for a period not to exceed

180 days in order to require exhaustion of such plain,

speedy, and effective admnistrative renedies as are

avai l able. (2) The exhaustion of adm nistrative renedies
under paragraph (1) nmay not be required unless the
attorney general has certified or the court has
determned that such admnistrative renedies are in
substantial conpliance wth the mninum acceptable
st andar ds pronul gat ed under subsection (b) of the section
or are otherwise fair and effective.

1997e(a) (Vest 1994) .

This court has held that a district court can dism ss a § 1983



suit following a continuance if the prisoner fails to pursue his
adm nistrative renedies. See Rocky v. Vittorie, 813 F.2d 734, 736
(5th CGr. 1987). Before dismssing a 8 1983 suit with prejudice
under this forner version of § 1997e, the district court was
required to determ ne whether the plaintiff had “nade a good-faith
attenpt to exhaust his admnistrative renedies.” See id. at 737.
The court has also held that 8§ 1997e’s exhaustion requirenent
applies to a prisoner’s 8 1983 suit seeking both injunctive and
monetary relief. Arvie v. Stalder, 53 F.3d 702, 706 (5th Gr.
1995) .

However, as part of the PLRA, Congress anended 8§ 1997e which

now provi des that

no action shall be brought wth respect to prison
conditions under 8 1983 . . . by a prisoner confined in
any jail, prison, or other correctional facility until
such admnistrative renedies as are available are
exhaust ed.

§ 1997e(a) (West Supp. 1997). Because Underwood filed his conpl ai nt
after April 26, 1996, the PLRA' s anendnent to 8 1997e applies to
hi s conpl ai nt.

The Tenth G rcuit recently explained that

Congress anmended 8§ 1997e to make the “exhaustion
provi sions mandatory rather than directory.” Hi storical
and Statutory Notes, 42 U S.C A 8§ 1997e (Wst Supp

1997) . Under the pre-PLRA version of 8§ 1997e, courts
were directed to stay actions not admnistratively
exhaust ed. If the <court believe[d] that such a
requi rement woul d be appropriate and in the interests of
justice.” 42 U S.C. 81997e(a)(1)(1994) (anended 1996).
Under the current version, by contrast, courts are
directed that “[n]Jo action shall be brought . . . until
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such admnistrative remedies as are available are
exhausted.” 42 U S.C. A 8§ 1997e(a)(\West Supp. 1997).

Garrett v. Hawk, 127 F.3d 1263, 1265 (10th Cr. 1997).

Under the present version of 8 1997e, the district court is no
| onger required to determ ne whether a prisoner such as Underwood
has reasonably and in good-faith pursued his admnistrative
remedi es. Thus, Underwood’s argunent that the district court erred
in failing to nmake such a finding, |acks an arguable basis in | aw
Simlarly, the current version of 8§ 1997e requires exhaustion of
“such admnistrative renedies as are available.” It no |onger
requires *“exhaustion of such plain, speedy, and effective
adm nistrative renedies as are available.” 8§ 1997e(a)(1)(1994).
Nor does it require certification or determnation that such
admnistrative renedies conply with m nimal standards. Conpare 8§
1997e (Vest Supp. 1997), with § 1997e(a)(2)(1994).

Qur task is to determ ne what the revised version of § 1997e
requi res of Underwood and whether he has net those requirenents.
1. The jurisdictional inplications of anended 8§ 1997e.

A statute requiring exhaustion of adm nistrative renedi es may
be jurisdictional if it is “nore than a codified requirenment of
adm ni strative exhaustion” and contains “sweeping and direct”
statutory |anguage that goes beyond a requirenent that only
exhausted actions be brought. See Winberger v. Salfi, 422 U S.
749, 757 (1975). For exanple, the Suprene Court has held that

| anguage in the Social Security Act mandating wutilization of
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admnistrative procedures is jurisdictional. | d. That
determ nation turned on the fact that cited portions of the statute
in question made the admnistrative decision of the Secretary
“binding,” set forth limted procedures for judicial review and
deni ed the exi stence of any civil cause of action arising under the
Social Security Act. Id. (reading 42 U S.C. § 405(h) to dictate
that “[n]Jo action . . . shall be brought under 28 U. S.C. § 1331).
In contrast, 8 1997e(a) contains no such sweeping and direct

| anguage barring federal question jurisdiction under 28 U S.C. 8§
1331. Rather than proscribing the existence of a federal cause of
action, the Cvil R ghts Act specifically creates a civil cause of
action. See 42 U S. C. 8§ 1983 (“Every person who, under col or of
any statute, ordinance, regulation, custom or usage, of any State
subj ects, or causes to be subjected, any citizen of the

United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or i munities secured by
the constitution and |l aws, shall be liable to the party injured in
an action at law, suit in equity, or other proceeding for redress
."). Section 1997e(a) nerely provides that “[n]o action shall

be brought . . . until such admnistrative renedies as are
avai |l abl e are exhausted.” This is precisely the type of |anguage
held in Weinberger v. Salfi not tolimt federal jurisdiction. See
Zipes v. TransWorld Airlines, 455 U. S. 385, 393 (1982) (hol di ng t hat

under Title VII1 the filing of a tinely charge with the EECC i s not



a jurisdictional prerequisite to suit in federal court but rather
a requirenent, like a statute of limtations, that is subject to
wai ver, estoppel, and equitable tolling.); cf. Sharpe v. FD C, 126
F.3d 1147, 1155 (9th Gr. 1997)(finding the admnistrative
exhaustion requi renent i nposed by FIRREA to be a jurisdictional bar
in light of +the broad |anguage -- “no court shall have
jurisdiction” -- contained in 12 U S.C. § 1821(d)(12)(D)).

O her courts have concluded that 8§ 1997e does not deprive
federal courts of jurisdiction. See Wite v. Mrris, 111 F. 3d 414,
421 (6th Cr. 1997)("“Section 1997e(a), in contrast, contains
neither the sweeping and direct |anguage of [42 U S.C.] § 405(b)
nor that statute’s explicit bar to district court jurisdiction.”),
cert. denied, 118 S. . 263 (1997); see also Lacey v. C S P.
Sol ano Medical Staff, _ F. Supp.__, 1997 W 819927 (E. D. Cal . Dec.
22, 1997). This conclusion is further supported by 42 U S . C 8§
1997e(c) (1) & 2). Under these provisions, a district court nust
screen prisoner conplaints and dism ss those that are frivol ous or
mal i cious and those that fail to state a claim or seek nonetary
relief from a defendant who is immune from such relief. See §
1997e(c)(1). The statute provides that the court may di sm ss such
clains wthout requiring the exhaustion of adm nistrative renedi es.
See § 1997e(c)(2). The court would not be enpowered to do so if

t he exhaustion provision deprived the court of jurisdiction over

the action. See Lacey, 1997 W. 819927, at *9 n. 4.



We therefore conclude that 8 1997e does not inpose exhaustion
of admnistrative renedies as a prerequisite to jurisdiction.
Accordingly, the district court had subject matter jurisdiction
over Underwood’'s claim
2. Defining “avail abl e’ and exhausti on

We now turn to the task of statutory construction and begin
by exam ni ng the | anguage of the statute itself. See United States
v. Alvarez-Sanchez, 511 U S. 350, 356 (1994). In the absence of
definition within the statute, statutory terns are to be construed
in accordance with their ordinary neaning. See Asgrow Seed Co. V.
W nterboer, 513 U. S. 179, 187 (1995).

Nowhere i n the PLRA di d Congress provide a definition of “such
admnistrative renedies as are available.” See § 1997e(a).

Webster’s New International D ctionary defines “avail able” as
“capabl e of availing; having sufficient power or force to achieve
an end,” “such as may be availed of: capable of use for the
acconpl i shnent of a purpose: imedi ately utilizable,” and “that is
accessi ble or may be obtai ned: personally obtainable.” Wbster’s
New Int’| Dictionary, 150 (3rd ed. 1981). “Exhaust” is defined as
“to take conplete advantage of (legal renedies).” 1d. at 796.

During the time period relevant to this case, TDCJ had a three
step grievance process. There is no dispute that Underwood tinely
filed his grievances and appeal s at each step of the TDCJ process.

Underwood al | eged that, under the TDCJ Gi evance Procedures, the



Deputy Director of TDCJ “is to render a final decision on a step
three grievance within twenty-six days of receipt by the Unit
Gievance Coordinator from the inmate.” Underwood alleged in
pl eadi ngs before the district court that his step-three grievance
was filed on March 3, 1997 and he had not received a response as of
April 8, 1997, nore that twenty-six days |later. The district
court, adopting the reconmmendation of the nmagistrate judge, held
that plaintiff had not exhausted his adm nistrative renedies. The
court rejected Underwood’ s position that the admnistrative
remedi es were exhausted at the end of the twenty-sixth day after
the filing of a step-three grievance. There is nothing in the
record of this court that indicates that there is any TDC]
grievance procedure available to Underwood after the tinme set for
a step-three grievance response. The court “noted” that it
“recei ves hundreds of cases each year where i nnmates have exhausted
their admnistrative renedies. The prison system processes each
and every grievance filed properly, albeit sonmewhat slowy at
tinmes.” It appears that the district court held that either the
prison has unlimted time to respond to grievances or that the
district court has discretion to extend the prison’s self-inposed
time limts. Because Congress clearly intended to limt district
court’s discretion when it anmended 8§ 1997e, see supra, we hold that
avai lable admnistrative renedies are exhausted when the tine

limts for the prison’s response set forth in the prison Gievance



Procedures have expired. See Rourke v. Thonpson, 11 F.3d 47, 51
n.10 (5th Gr. 1993) (noting the “substantial effort exception” to
t he exhaustion requirenent); Shah v. Quinlin, 901 F.2d 1241, 1244
(5th Gr. 1990) (comrenting that prisoner may be excused from
exhausting admnistrative renedy where “irregularities in the
admnistrative process itself” prohibited him from so doing);
Hol | oway v. Gunnell, 685 F.2d 150, 154 (5th Cr. 1982) (conmenti ng
that admnistrative renedy is inadequate where prison officials
ignore or interfere wth prisoner’s pursuit of relief). Therefore,
on April 8, 1997 Underwood had exhausted TDCJ's available
adm ni strative renedi es.

The magi strate judge’s finding that “[t]he plaintiff has not
shown proof that he has exhausted his adm nistrative renedies” is
i napposite. Dism ssal under 8 1997e is nmade on pl eadi ngs w t hout
pr oof . As long as the plaintiff has alleged exhaustion wth
sufficient specificity, lack of adm ssible evidence in the record
does not formthe basis for dismssal.

Next, because we may affirmthe dism ssal on valid alternative
grounds, we nust determne whether the fact that Underwood’s
adm ni strative renmedi es were exhausted after he filed his § 1983
suit, rather than before, justifies the dism ssal. Because § 1997e
requi res exhaustion of admnistrative renedi es before an actionis
brought in federal court, a strict reading of the statute would

dictate dism ssal of Underwood’'s cl ai ns. However , a non-
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jurisdictional exhaustion requirenment my, 1in certain rare
i nstances, be excused, particularly where dism ssal would be
inefficient and would not further the interests of justice or the
Congressi onal purposes behind the PLRA. See McCarthy v. Madi gan,
503 U. S. 140, 146-49 (1992). According to Senate sponsor Orin
Hatch, the PLRA “w Il help bring relief to a civil justice system
over burdened by frivol ous prisoner lawsuits. . . . Qur legislation

w Il also help restore balance to prison conditions litigation and

Wil ensure that Federal Court Orders are limted to renedying
actual violations of prisoners’ rights.” 141 Cong. Rec. S14, 408
(daily ed. Sept. 27, 1995)(statenent of Sen Hatch). Because

Underwood has now conplied with the requirenent to exhaust
admnistrative renedies, dismssing the suit and requiring himto
refileis inefficient. However, dism ssal nay serve as a deterrent
to premature filing by Underwood and other potential l|itigants,
thus serving the Congressional purpose of providing relief from
frivolous prisoner litigation. Therefore, we cannot say that in
the circunstances of this case, the district court erred in
refusing to suspend § 1997e’s pre-filing exhaustion requirenent.
We therefore affirm the district court’s dismssal of
Underwood’ s 8 1983 cl aim
3. Wth or wthout prejudice
Underwood also argues that the district court erred in

dismssing his conplaint wth prejudice instead of wthout
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prej udi ce.

The district court dismssed Underwood's conplaint wth
prejudice “for purposes of proceeding in an in forma pauperis
proceedi ng pursuant to 28 U. S.C. § 1915(d).” W reviewthat ruling
for abuse of discretion. Marts v. Hi nes, 117 F.3d 1504, 1506 (5th
Cr. 1997) (en banc), cert. denied, 118 S. C. 716 (1998).
“Dism ssals under the [IFP] statute are in a class of their own,
acting not as dismssals on the nerits but, rather, as denials of
[ FP] status. Typically, but not exclusively, such dism ssals may
serve as res judicata for subsequent in forma pauperis filings, but
they effect no prejudice to the subsequent filing of a fee-paid
conpl aint making the sane allegations.” 1d. at 1505. |In Marts,
the court determned that dismssals as frivolous or nalicious
under 28 U.S.C. 8 1915(e)(2) should be deenmed to be dismi ssals with
prejudi ce unless the district court specifically dism sses w thout
prej udi ce. ld. at 1506. W nust now determ ne whether the
district court abused its discretion in dismssing Underwood’ s suit
wWth prejudice totherefiling wth | FP status based on his failure
to exhaust admi nistrative renedies.

By choosing to file and pursue his suit prior to exhausting
admnistrative renedies as required, Underwood sought relief to
whi ch he was not entitled -- that is, federal court interventionin
prison affairs prior to the prison having had the opportunity to

address the conplaint wthin its grievance procedures. e
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therefore affirmthe district court’s order di sm ssing Underwood’ s
action with prejudice for purposes of proceeding |FP.
CONCLUSI ON
For the foregoing reasons, the district court’s order is
af firnmed.

AFF| RMED.
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