IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40350

ERNESTO C. CASTANEDA,
and

OCTAVI O CASTANEDA
d/ b/ a Aanedas Bail Bonds,

Pl aintiffs-Appellants,
VERSUS
EUGENI O FALCON, JR
and
ROVERO MOLI NA

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

February 15, 1999
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Ernest o Cast aneda and Cctavi o Cast aneda seek a civil contenpt
order agai nst Eugenio Falcon, Jr., and Ronero Mdlina for alleged
non-conpliance with a settlenent agreenent entered as a judgnent.
A magi strate judge deni ed the requested contenpt order. W dismss

the appeal for lack of jurisdiction.



l.

Ernest o Cast aneda, doing business as Castaneda’s Bail Bonds
and Conpanies, Ltd., and Cctavio Castaneda, doing business as
Aanedas Bail Bonds Agency, sued Falcon, the sheriff of Starr
County, Texas, and Mdlina, the county attorney, alleging that
Falcon and Mdlina had inplenmented a plan to shut down the
Cast anedas’ bail bonds busi nesses by fal sely accusi ng themof being
in default on bonds and by arbitrarily refusing to approve bonds
they had executed. The Castanedas also allege that Falcon and
Mol i na all owed a conpeting bail bondsman, who al so was a sheriff’s
of fice enployee, to violate Texas | aw.

The parties consented to trial before a magistrate judge
pursuant to 28 U S C 8§ 636(c). He conducted a settlenent
conference, at which tine the parties placed an agreenent on the
record; the magistrate judge entered a corresponding witten
consent judgnent. The agreenent states that the Castanedas “shal
be authorized to submt future disputes involving bail bonding
practices and policies” to arbitration and specifies the
arbitration procedure to be used.

Several years later, the Castanedas filed a notion for civil
contenpt, claimng that Fal con and Mdlina had viol ated t he consent

judgnment.! The magi strate judge conducted an evidentiary hearing

! Fal con and Ml ina responded that the Castanedas had refused to agree to
stay proceedings and to arbitrate. The contenpt hearing record indicates that
Fal con and Mblina also filed a notion to conpel arbitration, but awitten notion
to this effect cannot be located in the record. The nagistrate judge took the
defendants’ notion to conpel arbitration under advisenent, noting that the
Cast anedas had argued that the consent judgnent gave them the option to use

(continued...)



on the notion, then stated, and neither party disputed, that npst
of the alleged violations were cured or were being cured at that
tine.

More than a year after the hearing, the nagistrate judge
i ssued a nenorandumopi ni on and order finding that, although Fal con
and Mol ina had not conplied perfectly with the terns of the consent
judgnent, the instances of non-conpliance did not “rise[] to the
| evel which would give rise to a judgnent of contenpt.” The
magi strate judge further stated that “[t]he parties are rem nded
that in the Agreed Judgnent they consented to arbitrate any further
di sput es. The court suggests that in the event future
di sagreenents arise that the parties use this neans of resolving
their disagreenents.”?

The Castanedas filed two tinely notices of appeal from the
judgnent, one to the district court and one to this court. The
record does not indicate that any action has been taken on the
appeal to the district court. Although apparently represented by
counsel before the magistrate judge, the Castanedas appear pro se

in their appeal to this court.?

(...continued)
arbitration but did require themto do so

2 The opinion did not dispose of the notion to conpel arbitration

3 Both Castanedas signed the notice of appeal to this court. Only Ernesto
Cast aneda has signed t he Castanedas’ opening brief; the reply brief is signed by
bot h Cast anedas.
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1.

We nust al ways be sure of our appellate jurisdiction and, if
there is doubt, we nust address it, sua sponte if necessary. See
Chunn v. Chunn (In re Chunn), 106 F.3d 1239, 1241 (5th Cr. 1997).
The prevailing viewis that a magi strate judge | acks the power to
adj udi cat e cont enpt proceedi ngs; pursuant to 28 U S.C. §8 636(e), a
magi strate may only certify to the district court (or deny
certification of) facts possibly constituting contenpt.* Several
of these courts have held or inplied that a magi strate judge may
address contenpt pursuant only to 8§ 636(e) and that 8 636(c) does
not confer the power to adjudicate contenpt.® Accordingly, the

greater weight of authority is that a court of appeals is wthout

4 See, e.g., Inre Hpp, Inc., 895 F.2d 1503, 1511 n.16 (5th Cr. 1990)
(noting in dictum that, because contenpt is an inherent article 11l power,
nmagi strate judge has no authority to decide contenpt notions and must certify
facts to the district court); Bingman v. Ward, 100 F.3d 653, 656-57 (9th Cr.
1996) (relying on civil contenpt cases for proposition that nmagi strate judge may
not adjudicate crimnal contenpt); Taberer v. Arnstrong Wrld Indus., Inc.,
954 F.2d 888, 903-06 (3d Cir. 1992) (hol di ng nagi strate judge may not adj udi cate
contenpt, even under § 636(c), because contenpt power falls only under § 636(e)
requiring certification of facts); Ginmes v. Cty & County of San Francisco
951 F.2d 236, 240 (9th Cir. 1991) (noting nagistrate may only certify contenpt
to district court); Proctor v. North Carolina, 830 F.2d 514, 516, 521-22 (4th
Cr. 1987) (holding that, when magistrate certifies facts pursuant to 8 636(e)
in course of 8 636(c) proceedings, district court nust allow the parties to
present additional evidence); Geras v. Lafayette Display Fixtures, Inc., 742 F. 2d
1037, 1044 (7th Cr. 1984) (noting in dictum that, because contenpt is an
i nherent article Il power, “under no aspect of the Magistrate[s] Act, can a
nmagi strate puni sh for contenpt”); Collins v. Foreman, 729 F.2d 108, 117 (2d G r.
1984) (noting in dictumthat “even under section 636(c) references, the contenpt
powers renain with the district court”); Cook v. Rockwell Int'l Co 907 F. Supp
1460, 1463 (D. Col o. 1995) (holding nagistrate has power only to certify civil
contenpt facts to district court); King v. Thornburg, 762 F. Supp. 336, 342 (S.D
Ga. 1991) (holding magistrate's limted contenpt jurisdiction found only in
8§ 636(e)); Stotts v. Qinlan, 139 F.R D. 321, 323-24 (E.D.N.C. 1991) (holding
nmagi strate may only certify facts to district court for civil contenpt in
8§ 636(c) reference). But see Mam Valley Carpenters Dist. Council Pension Fund
v. Scheckel hoff, 123 F.R D. 263, 266 (S.D. Chio 1988) (holding that parties
consent to magistrate's jurisdiction for all purposes under § 636(c) I ncludes
adj udi cating contenpt).

> See, e.g., Taberer, 954 F.2d at 903-06; Proctor, 830 F.2d at 521-22;
Stotts, 139 F.R D. at 323-24.



jurisdiction to hear a direct appeal from a nmgistrate judge's
deci sion regarding contenpt certification, because only 8§ 636(c)
provi des for direct appeals.®

W agree with this line of authority and conclude that,
because 8§ 636(e) contains no provision for direct appeal, we are
W thout jurisdiction unless and until the district court acts and
a proper notice of appeal is filed from whatever action the

district court mght take. The instant appeal is D SM SSED.

6 See, e.g., Trufant v. Autocon, Inc., 729 F.2d 308, 309 (5th Cir. 1984)
(holding magistrate's decisions appealable to court of appeals only under
8 636(c)); dover v. Al abama Bd. of Corrections, 660 F.2d 120, 122-23 (5th Gr.
Unit B Cct. 1981) (denying rehearing of dover v. Al abama Bd. of Corrections,
651 F.2d 1014 (5th Cir. Unit B July 1981)) (holding that, because nagistrate's
decision “is not one of the district court,” it is not directly appeal abl e under
§ 1291); Bennett v. General Caster Serv., 976 F.2d 995, 998-99 (6th Cir. 1992)
(hol di ng magi strate judge's deci sions not directly appeal abl e unl ess nagi strate
judge's power plenary as under § 636(c)); Siers v. Mrrash, 700 F.2d 113, 115-16
(3d Cir. 1983) (holding that magi strate's decisions under § 636(b) are not final
and appeal abl e pursuant to § 1291 until reviewed by district court and that when
Congress wants to allow direct appeal, as in 8 636(c), it says so explicitly).

5



