IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40307

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RAYMOND CASTANEDA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 9, 1998
Before WSDOM WENER, and DENNI'S, G rcuit Judges.

WENER, Circuit Judge:

In this direct crimnal appeal, defendant-appellant Raynond
Cast aneda chal l enges his conviction of RI CO conspiracy under 18
US C §1962(d), alleging errors at both the indictnment and tri al
stages of his case. Concluding that the district court erred in
failing to dismss Castaneda’s indictnent on the basis of the
governnment’s unwarranted revocation of its transactional imunity
agreenent, we reverse Castaneda’ s conviction, vacate his sentence,

and remand for entry of a judgnent of acquittal.



I
FACTS AND PROCEEDI NGS

Cast aneda owned an auto repair shop and towing service in
Brownsville, Texas. From1990 to 1994, WII|iamWaver worked as an
investigator in the Caneron County Attorney’'s Ofice in
Brownsville. During these years, Castaneda and Waver conspired to
solicit bribes from individuals accused of driving while
intoxicated (DW) in exchange for getting the charges di sm ssed or
sentences reduced. Castaneda s role in this conspiracy was that of
m ddl eman, referring “clients” to Waver, arranging neetings,
recei ving paynents, and suggesting strategies for acconplishing
fixes. Weaver’s role on the other hand was that of principal
maki ng the necessary arrangenents within the County Attorney’s
O fice to have the charges reduced or di sappear.

Suspecting corruption, the FBI began an investigation of the
County Attorney’'s Ofice. As part of this activity, Special Agent
Jose Loui s G sneros sought Castaneda’ s cooperation. This, in turn,
| ed AUSA Mervyn M Iton Msbacker and Castaneda to enter into an
informal, witten proffer agreenent on January 24, 1995, pursuant

to whi ch Castaneda was granted use imunity.! Sonetine |ater, AUSA

!According to the terms of this agreenent, Castaneda was granted
“use” but not “derivative use” inmunity. |In other words, the governnment
pronmi sed not to use any of the information or statenments provided by
Cast aneda di rectly agai nst hi minany crinmnal proceedi ng, but reservedits
right topursueinvestigativeleads derived fromCastaneda’s statenents and
use this “derivative” evidence against him
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Mbsbacker and Cast aneda entered i nto anot her agreenent? —thi s one

oral —in which Castaneda was granted transactional immunity in

exchange for his obligation to “tell everything he knew' about
Weaver’'s crimnal activity.?3

On January 24, 1995 and agai n on Novenber 17, 1995, Castaneda
was questioned by Agent Ci sneros and AUSA Msbacker. In those
interviews, Castaneda acknow edged that he had participated as
Weaver’s internediary in several acts of bribery and extortion
connected to the “fixing” of crimnal prosecutions brought by the
County Attorney’s Ofice. Castaneda identified a nunber of
i ndi viduals who had know edge of, or had been involved in, the
schene. These included(1l) Jose Luis Reyes,* (2) Julio Gonzalez,?®

(3) Jeff Lewis,® (4) Chuy H nojosa,’ (5) Guadal upe Barajas,® (6)

2Al t hough there i s sone question as to whet her AUSA Mbsbacker had t he
authority to grant Castaneda transactional imunity, for the purposes of
this appeal, the governnent does not dispute the existence of a valid
agr eenent .

SPursuant to this agreenent, Castaneda also agreed to provide
i nformati on about the illegal activities of Al ex Perez, the Sheriff of
Caner on County.

“Castaneda told the government that, in addition to Reyes’s
i nvol venent in drug trafficking, he often paid large suns of cash to
Sheriff Perez (presunmably as political contributions). On nmany of these
occasi ons, adnitted Castaneda, he served as t he conduit bet ween Reyes and
Perez.

SCastaneda told the government that he was approached by Julio
Gonzal ez in 1992 for assistanceingetting his DW case reduced. Gonzal ez
gave Castaneda $1,000 to pass on to Waver as paynent for the fix.
Cast aneda acknow edged keepi ng approxi mately $100 for hinself.

8Cast aneda advi sed the government that Gonzal ez approached hi mon
anot her occasi on for assistanceingettingdism ssedaDW for Jeff Lew s.
Cast aneda was unsure i f Weaver had ul ti mately been successful infixingthe
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Federico Mrales,® (7) Al e andro Cano,® and (8) Mario Meliton
Garcia. !

On Cctober 22, 1996 — al nost one year after the Novenber,
1995 interview with Castaneda, and at the end of the grand jury’s
del i berati ons —the governnent wote to Castaneda advi sing that,
because he had “failed to provide . . . relevant and materia
information concerning crimnal activities of which he was well
aware,” he had violated the transactional imunity agreenent, so
t he governnent was revoking its prom se not to prosecute. The very

next day, a grand jury returned a seven-count indictnent?!? agai nst

case.

‘Castaneda told the governnent that an individual known as “Chuy”
Hi noj osa had approached Waver and gi ven hi man unknown anount of noney.
When Weaver was unable to fix the case, Hinojosa’'s noney was returned.

8Cast aneda tol d the governnent that Baraj as —who was on probation
and afraid she would fail a urine test —paid Waver $6, 000 to have t he
test fixed.

%Cast aneda tol d the investigators that Morales was arrested for DW
and possessi on of a firearmand that he pai d Weaver $1, 000 to get the case
di sm ssed. Castaneda admitted that, although he di d not recei ve any noney
directly fromthis transaction, Waver paid him $1,000 on a separate
occasion to “keep [him happy.”

°Cast aneda tol d t he government that Cano paid Waver $15,000 to fix
a cocai ne possession charge. \Wen Waver was unable to get the case
di smi ssed or reduced, the nopney was returned to Cano’s fanily.

HCast aneda i nfornmed the agents that Meliton Garcia pai d Weaver $500
to get an assault charge disni ssed or reduced. Qut of that noney,
Castaneda admtted to having kept $50.

2Count One alleged a pattern of racketeering activity through
predicate acts of bribery and extortion —the taking of paynents for
fixing DW and marijuana possessi on prosecutions —in violation of 18
US. C §1962(c)(RICO. Count Two all eged a conspiracy to engage in the
sane pattern of racketeeringactivity, inviolationof 18U S.C. §1962(d).
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Cast aneda and Weaver. 13

Castaneda filed two notions to dism ss the indictnent, in one
of which he argued that the governnent had breached its agreenent
not to prosecute.* After an evidentiary hearing, the district
court deni ed Castaneda’s notion w thout reasons.

Thereafter, Castaneda was convicted by a jury of R CO
conspiracy.®® The district court entered judgnent in accordance
wth the jury’s verdict, and sentenced Castaneda to 33 nonths in
prison, to be followed by a three year period of supervised
release, and a fine of $7,500.00. Cast aneda appeals his

conviction. 16

Counts Three through Si x al | eged specific acts of extortioninvol ving both
defendants, inviolationof 18 U . S.C. 88 1951 and 1952 ( Hobbs Act). Count
Seven concerned an act of extortion involving only Waver.

B\weaver pled guilty to the R COsubstantive count, and his sentence
was reduced to approxi mately 17 nont hs. The reducti on of Waver’s sent ence
was contingent onhiswllingnesstotestify truthfully against Castaneda
at trial.

¥I'n his other notion, Castaneda sought to have the indictnment
di smi ssed on the ground that the government had breached its proffer
agreenent by using his inmunized testinony in the grand jury proceedi ng.
The district court denied this notion but we do not reach it.

®The jury acquitted Castaneda of the RI COsubstantive count and the
four Hobbs Act counts. The count on which Castaneda was convicted
identified as predicate acts five DW cases that he and Waver conspired
to fix. Named as the bribe-payors/extortion victins in these cases are
Julio Gonzalez (a participant in two transactions —his own and t hat
i nvol ving Maurice M ddleton), Meliton Garcia, Rafael Gonzal ez and Sanmy
Snodgrass (a participant in the transaction involving Jeff Lew s).
Predi cate Act Six —referring to the dism ssal of a marijuana charge for
Silverio Garza —pertained only to Waver.

*On appeal, Castaneda asserts four distinct errors that allegedly
warrant the reversal of his conviction. Because we conclude that the
governnent breached its transactional imunity agreenent and that the
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|1
ANALYSI S

Cast aneda argues that the district court should have granted
his nmotion to dismss the indictnent because the governnent
breached its oral agreenent not to prosecute. Inplicit in this
claimis the charge that the governnent failed to show by a
preponderance of the evidence that Castaneda materially breached
the immunity agreenent, wthout which the governnent could not
repudi ate the contract and prosecute him W agree.

Nonprosecuti on agreenents, |ike pl ea bargains, are contract ual
innature, and are therefore interpreted in accordance with general
principles of contract I aw. ! Under these principles, if adefendant
lives up to his end of the bargain, the governnent is bound to
performits promses.® |f a defendant “materially breaches” his
comm tnents under the agreenent, however, the governnent can be

rel eased fromits reciprocal obligations.? Wen the governnent

district court erredinfailingto dismss Castaneda’ s indictnent onthis
ground, we do not reach Castaneda’s other three assignnents of error.

YuUnited States v. Moulder, 141 F.3d 568, 571 (5th Cir. 1998); United
States v. Ballis, 28 F.3d 1399, 1409 (5th Cir. 1994); United States v.
Fitch, 964 F.2d 571, 574 (6th Cir. 1992); United States v. Brown, 801 F. 2d
352, 354 (8th Cir. 1986).

Bunited States v. Tilley, 964 F.2d 66, 70 (1st Cir. 1992).

®Ballis, 28 F.2d at 1409; Tilley, 964 F.2d at 70; United States v.
Crawford, 20 F.3d 933, 935 (8th Cir. 1994).

Accordi ng t o Cast aneda, the governnment’s sol erenedy for his all eged
breach woul d be prosecution for perjury, not rescission of the agreenent.
Cast aneda cl ai ns that the government islinmtedtothe remedies stated in
t he agreenent. Because the oral agreenent di d not specifically contenplate
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bel i eves that a def endant has breached the terns of a nonprosecution
agreenent and wi shes to be relieved of performng its part of the
bargain —here, refraining fromprosecuting the defendant —due
process prevents the governnment frommaking this determ nation and
nullifying the agreenent unilaterally.? Instead, the governnent
nmust prove to the court by a preponderance? of the evidence that
(1) the defendant breached the agreenent, and (2) the breach is
sufficiently material to warrant rescission.? |f the pl eadi ngs show
no factual dispute, however, the court nmay determ ne breach as a

matter of |aw 23 Because the district court 1ssued no factual

prosecution for i muni zed crinmesinthe event hefailedto provide full and
truthful information, argues Castaneda, t he governnment nmay not revoke its
grant of transactional inmunity. Insupport of this proposition, Castaneda
cites United States v. Fitch, 964 F.2d 571, 575 (6th Cir. 1992).

%United States v. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986); United
States v. Tarrant, 730 F.Supp. 30, 32 (N.D. Tex. 1990).

2lUnited States v. Price, 95 F.3d 364, 367 (5th Cir. 1996)(stating
that, in determn ni ng whet her governnent’s acti ons have breached terns of
pl ea agreenent, defendant bears burden of denponstrati ng underlying facts
that establish breach by preponderance of evidence); United States v.
Wttie, 25F.3d 250, 262 (5th Cir. 1994), aff’'d, 515 U. S. 389 (1995) (sane);
Tilley, 964 F.2d at 71 (holding that before government may revoke
agreenent, it nmust show by a preponderance of evi dence that the def endant
has conm tted a substantial breach); United States v. Packwood, 848 F. 2d
1009, 1011 (9th Cir. 1988)(sane).

We recognize, however, that not all courts have adopted this
standard. See, e.q., United States v. Gonzal ez- Sanchez, 825 F. 2d 572, 578
(1st Cir. 1987) (hol di ng t hat gover nnent bears t he burden of denonstrati ng
by adequate evidence that there has been a substantial breach by
defendant); State v. Rivest 316 N. W2d 395, 398-99 (Ws. 1982) (adopting a
beyond a reasonabl e doubt standard); United States v. Skal sky, 616 F. Supp.
676, 681 (D.N. J. 1985)(requiring proof of material breach by clear and
convi nci ng evi dence).

22S5ee Packwood, 848 F.2d at 1011; Tarrant, 730 F.Supp. at 32.

23packwood, 848 F.2d at 1011; United States v. Cal abrese, 645 F. 2d
1379, 1390 (10th Cir. 1981).




findings in this case, we review Castaneda’ s claimof breach of a
nonprosecuti on agreenent de novo. %

In the instant case, the governnent prom sed not to prosecute
Castaneda for his role in the bribery schene in exchange for his
full and truthful disclosure of information inplicating Waver
After dealing with Castaneda for nore than a year, the governnment
rescinded this agreenent at the eleventh hour, and Castaneda was
indicted by the grand jury one day later. At a pretrial hearing on
Castaneda’s nmotion to dismss his indictrment,? the governnent
present ed evidence purporting to show that Castaneda had breached
his end of the bargain by failing to reveal “rel evant and nmateri al

information . . . of which he was well aware.”?® Because of these

2Mpul der, 141 F.3d at 571; Price, 95 F.3d at 367; United States v.
Laday, 56 F.3d 24, 26 (5th Cir. 1995); Wittie, 25 F.3d at 262; United
States v. Valencia, 985 F.2d 758, 760 (5th Cir. 1993).

The governnent argues that the appropriate standard of reviewis
clear error. See United States v. G bson, 48 F.3d 876, 878 (5th Cir.
1995); Ballis, 28 F.3d at 1409. W agree that this is the appropriate
standard for reviewing a district court’s findings as to the underlying
facts that constitute breach. |In the absence of such factual findings,
however, we nust conduct a de novo revi ew of every aspect of Castaneda’s
pur ported breach.

25The gover nnent di d not seek a judicial determ nation of breach until
after Castaneda had been i ndi ct ed, and Cast aneda does not contend t hat a
heari ng had to have been held prior tothis tine. For the purposes of this
opi nion, therefore, we do not pass on the issue of when, during the
progress of acrinmnal investigation, ajudicial determ nation of breach
isrequiredto conport with due process. See Verrusio, 803 F. 2d at 888-89
(di scussi ng whet her def endant’ s i ndi ctment constituted a deprivationof his
interest in the enforcenent of a plea agreenent, and whether he was
entitled to a preindictnment hearing to deterni ne whet her he had breached
hi s obligations under that agreenent).

26Al'l of the evidence presented at the pretrial hearing pertainedto
Cast aneda’ s om ssion of information about illegal activities involving
Weaver. |t appears that the governnment introduced evidence in canera
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al l eged om ssions, contended the governnent, it was entitled to
rescind the agreenent and be relieved of its obligation not to
prosecut e. Castaneda countered that he gave the governnent
consi derabl e, accurate, and incrimnatinginformation about Waver,
and that any om ssions Castaneda nade were essentially inadvertent
or duplicative and thus did not anount to a material breach of the
agreenent.?” In so many words, he argued substantial performance.

There is no clear Fifth Grcuit law on the issue of what

constitutes a “material breach” of a nonprosecution agreenent.?®

regardi ng Cast aneda’ s al | eged omi ssi ons about activities involving Sheriff
Alex Perez. It is not clear whether the court took this evidence into
account when deterni ni ng Castaneda’s breach, and this evidence is not in
the record on appeal . Al though the governnent maintains its positionthat
Cast aneda breached t he nonpr osecuti on agreenent with regards t o bot h Weaver
and Perez, the governnment has failed to cite any specific om ssions
i nvol ving Perez and has failedto seeto it that its in caneraincul patory
evidence is included in the record on appeal.

2'Cast aneda’ s | awer —Ernesto Ganez, Jr. —wote a letter to AUSA
Mosbacker, dated Decenber 12, 1996, in which he argued that Castaneda’'s
i nadvertent omi ssion of some names does not amunt to a lie.
Forgetful ness, argued Ganez, is not the sane as nonconpliance.
Furthernore, Gamez contended, the governnent “either already possessed
[the onmitted nanes] or acquired this additional information from
[ Castaneda’ s] statenments.” Inthe letter, Ganez noted that he had spoken

with Agent Cisneros on several occasions, and that he had been led to
believe that the governnment was fully satisfied with the information
provi ded by Castaneda. Ganez al so cl ai ned t hat Agent Ci sneros had agreed
to contact himinthe event the governnment needed additional information.

28For some of the circunmstances in which courts have allowed the
governnent to rescind plea agreenments, see Ballis, 28 F.3d at 1409
(wi t hhol di ng of i nformation, untruthful testinony, and i nducenent of pl ea
agreenent by fraud); Hentz v. Hargett, 71 F.3d 1169, 1172-75 (5th Cir.
1996) (i nform ng prosecutor of i ntent to change testinony is circunstance
anounting to anticipatory repudiation which justifies revocation of
agreenent); Tarrant, 730 F. Supp. at 32-33(refusingto cooperate by failing
to nmeet with governnent representatives, failingtotestify before grand
jury and fleeing jurisdiction to avoid cooperation); United States v.
Donahey, 529 F.2d 831, 832 (5th Cir. 1976) (provi di ng evasi ve, ni sl eadi ng
answers, answers which could not be verified, and refusing to answer
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In the context of general contract | aw, however, we have recogni zed
that a breach is not material unless the non-breaching party is
deprived of the benefit of the bargain.?® The less the non-
breaching party is deprived of the expected benefits, the |ess
materi al the breach. 3

Courts within this Crcuit have clarified the concept of
material breach by conparing it with the converse concept of

substanti al perfornmance. 3! Using this approach, if a party’s

guestions).

2Hanson Prod. Co. v. Anericas Ins. Co, 108 F.3d 627, 630 (5th GCir.
1997) (relying on Hernandez v. Gulf Group Lloyds, 875 S.W2d 691, 692-92
(Tex. 1994) in holding that, where an insurer is not prejudiced by a
breach, the breach is not material, the i nsurer has not been deprived of
t he benefit of the bargain, andit shouldnot berelievedof its obligation
to provide coverage).

The “benefit of the bargain” standard has been adopted, at | east in
part, by the Eighth Circuit i ndeterm ni ng breach of ani munity agreenent.
InUnited States v. Crawford, 20 F. 3d 933 (8th Cir. 1994), the court relied
on the following three factors — borrowed from the Restatenent of
Contracts —to guide their determination: (1) the extent to which the
injuredparty will be deprived of the benefit which he reasonabl y expect ed,;
(2) thelikelihoodthat theparty failingtoperformwill cure his failure;
and (3) the extent to which the behavior of the party failing to perform
conports with standards of good faith and fair dealing. 1d. at 935. The
ot her considerations listed in the Restatenent as significant in
determiningthe materiality of a breachinclude (1) the extent to whichthe
i njured party can be adequately conpensated for the part of that benefit
of which he will be deprived; and (2) the extent towhichthe party failing
to performor to offer to performw ||l suffer forfeiture. Restatenent
(Second) of Contracts § 241 (1981).

InUnited States v. Fitch, the Sixth Circuit adopted a sonmewhat nore
ri gorous standard, hol ding that the governnment nust prove a “bad faith,
i ntentional, substantial onission” onthe part of the defendant beforeit
can be released fromits obligations. 964 F.2d at 574 (adopting the
standard set forthin United States v. Castel buono, 643 F. Supp. 965, 971
(E.D.N. Y. 1986)).

%Hernandez v. GQulf Goup Lloyds, 875 S.W2d 691, 693 (Tex. 1994).

31See White Hawk Ranch, Inc. v. Hopkins, No. ClV.A 91-CV29-DD, 1998
WL 94830, at *3 (N.D. M ss. Feb. 12, 1998). See also 2 E. Al l an Farnswort h,
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“nonperformance . . . is innocent, does not thwart the purpose of
the bargain, and is wholly dwarfed by that party’s performance,”
t he breaching party has substantially perfornmed under the contract,
and the non-breaching party is not entitled to rescission.3® W
think that this approach is equally applicable in determning the
materiality of a breach in the context of nonprosecution
agreenents.* G ven the governnment’s burden of proof, our de novo
application of this test denonstrates that the relatively
insignificant om ssions by Castaneda did nothing to frustrate the
governnent’s prosecution of Weaver. Mbreover, these om ssions pale
by conparison to the plethora of information delivered by
Cast aneda.

The governnent argues that Castaneda commtted a nmateri al

breach of the agreenent by failing to reveal Waver’s invol venent

Farnsworth on Contracts § 8.16 at 442 (2d ed. 1990)(recogni zing that
substantial performance is perfornmance without a material breach, and a
mat erial breach results in performance that is not substantial).

32Whi t e Hawk Ranch, No. ClIV. A 91-CV29-DD, 1998 W. 94830, at *3.

33The governnent cites United States v. Gerant, 995 F. 2d 505, 509 (4th
Cir. 1993) in support of its argunent that Castaneda’'s breach of the
agreenment should not be overlooked sinply because he furnished the
governnment with sone useful information. |In Gerant, however, the court
concl uded t hat t he def endant’ s breach of the nonprosecuti on agr eenent had
“seriously inpaired ongoi ng druginvestigations and prosecutions,” thereby
entitling the governnment to rescission of the agreenent. |d. |n other
wor ds, the governnment had been prejudiced by the defendant’s breach.
Mor eover, the court was careful to point out that there may be cases “where
t he extent of information and cooperation provi ded by a def endant who has
trivially breached a nonprosecution agreenent is so great that the court
i s persuaded t hat t he def endant substantially conpliedw ththe agreenent.”
Id. at 509 n.4. Thus, while the Fourth Circuit rejected the defendant’s
substanti al conpliance argunment under the particular facts of the case,
Cerant does not stand for a per se rejection of this argunent.

11



in the dismssal of DWs for Meliton Garcia, Maurice M ddleton and
Raf ael CGonzal ez, as well as the dism ssal of a gun charge for Jose
Gl van. 3 Although it is clear that Castaneda omtted sone
information during his interviews with the governnent, it is
anything but clear that, when viewed in the context of what the
gover nnent al ready knew or | earned derivatively fromother sources,
these omssions rise to the level of a material breach, even
col l ectively.

Cast aneda provi ded the governnment with substantial, detailed
accounts of bribery invol ving Weaver and seven ot her individuals —
Julio Gonzalez, Jeff Lews, Chuy Hi nojosa, Guadal upe Barajas,
Federico Mrales, Al e andro Cano, and Meliton Garci a. Weaver’ s
illegal activities wth three of these individuals eventually
formed the basis for predicate racketeering acts and Hobbs Act
counts in the indictnent.3

Even the governnent’s exanples of om ssions cut both ways.

Wth regard to Meliton Garcia, Castaneda did provi de the gover nnent

34pgent Cisneros testified at the pretrial hearingthat the gover nnent
knew about the cases of Mliton Garcia, Muurice Mddl eton and Raf ael
Gonzal ez before i nterview ng either Castaneda or Weaver. The governnent
conducted intervi ews wi th Weaver on February 27, 1995, March 22, 1995, May
31, 1995 and January 29, 1996.

35The i ndi ctment |isted, as RICOpredicate acts, instances of bribery
and extortioninvolvingJulio Gonzal ez (Act One —f or di smi ssal of his own
DW charge), Meliton Garcia (Act Two —al beit for the di sni ssal of his DW
charge rat her than hi s assault charge), and Jeff Lewi s (Act Fi ve —t hr ough
Samry Snodgrass for disnissal of Lewis's DW). Illegal activities with
t hese sane i ndi vidual s forned t he basis of Counts Three, Four, and Si x —
Hobbs Act viol ati ons.

12



wth information about the dism ssal of an assault charge; he
merely failed to nention the dismssal of a DW charge as well.
Thus, Castaneda | ed the governnent to the right source, evenif his
tip was not conpl ete.

Li kewi se, although Castaneda did not disclose information
about Weaver's di sm ssal of Maurice Mddl eton’s DW, % Cast aneda did
provi de accurate information about his own involvenent as a go-
bet ween for Weaver and Julio Gonzal ez —and, thereafter, Gonzal ez
confessed to the governnent that he had contacted Castaneda for
hel p getting DWs di sm ssed both for hinself and M ddl et on, as well
as for Jeff Lewws. Thus, Castaneda did indirectly that about which
the governnent faults himfor not doing directly.

Finally, with regard to Rafael Gonzal ez®/, Agent Ci sneros and
AUSA Mosbacker were inconsistent about the extent of information
Cast aneda provided. In the pretrial notion hearing, Agent C sneros
repeatedly testified that Castaneda had discussed Rafael’s DW,
only to recant this assertion on further questioning. AUSA
Mosbacker admtted that he thought Castaneda had discussed
illegalities in which Waver and Rafael were involved, but
mai ntai ned that Castaneda did not nention the DW. Even if
Castaneda failed to reveal any direct information about Rafael,

though, it is wundisputed that he did provide substanti al

6Maurice M ddleton was named in predicate Act Three of the
i ndi ct nent.

%’Raf ael Gonzal ez was naned in predicate Act Four and Count Five.
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i nformati on about Jose Reyes —a source intimately connected with
Raf ael Gonzal ez. Thus, it appears that the only Waver-rel ated
i ndi vidual about whom Castaneda failed entirely to provide
informati on was Jose Galvan —for dism ssal of a gun charge that
did not serve as the basis for any count in the indictnent.?38
Having reviewed the briefs of the parties, heard oral
argunent, and thoroughly reviewed the record, we are now sati sfied
that, despite Castaneda’s relatively insignificant om ssions, the
governnent got the benefit of its bargain and has failed to carry
its burden of proving a material breach by Castaneda. The
governnent granted Castaneda transactional inmunity wth the
intention of receiving inreturn | eads and information pertinent to
its investigation of Waver and corruption in the Canmeron County
Attorney’'s Ofice. Cast aneda provided both direct and indirect
| eads, and vol unes of such information as well. In fact, Castaneda
gave the governnent significant quantities of detailed information

about Weaver’s involvenent in at |east seven illegal transactions

%In addition, it appears that Castaneda did not provide any
i nformati on about an all eged DW di sni ssal for an individual named Perez
(first name unknown). When asked during the pretrial hearingtolist the
oni ssi ons constituting Castaneda’ s breach, however, AUSA Mosbacker di d not
mention this transaction. Neither is the Perez om ssion nmentioned inthe
governnent’s brief to this Court.

W note that, in addition to disnissals of charges against Julio
Gonzal ez, Meliton Garcia, Maurice M ddl eton, Rafael Gonzal ez, and Jeff
Lewis, the indictnent identified as a predicate act for the substantive
RI CO count the disnissal of a marijuana charge for Silverio Garza (Act
Six). This sane transaction fornmed the basis of Count Seven. Castaneda
was not nanmed i n Act Si x or Count Seven, however, and the governnent does
not assert that he had any knowl edge of this transaction.
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conducted through the County Attorney’'s Ofice.*® A though it

appears that Castaneda’ s perfornmance was not perfect —that he did
not literally “tell everything he knew,” as he was technically
required to do under the agreenent —the governnent has failed to

show that these om ssions were intentional or, nore inportantly,
t hat the governnent was prejudiced. Mich of the relatively little
that Castaneda omtted was already known to the governnent before
interrogating Castaneda, or was discovered from other sources.
When viewed in |ight of the overwhel mi ng quantity of information he
furni shed about nunerous individuals and incidents involving
Weaver, nuch that Castaneda omtted nust be classified either as
cunul ative or surplusage. |In the absence of proof of substanti al
or intentional om ssions by Castaneda constituting prejudice tothe
governnent, the district court erred in permtting the governnent
to revoke t he nonprosecution agreenent with Castaneda and prosecute
himin this case.

CONCLUSI ON
It ill behooves governnent agents and prosecutors to enter
into agreenents of transactional inmmunity with md-|evel co-

conspirators, mlk themof substantial |eads and information that

literally make the governnent’s case against the “big fish” while

39 ncl udi ng di smissals for Julio Gonzal ez, Jeff Lewi s, Chuy Hinojosa,
Guadal upe Baraj as, Federico Moral es, Al ej andro Cano, and Meliton Garci a.
The i nformati on t hat Cast aneda provi ded regar di ng Jose Reyes was directly
pertinent to the illegal activities of Sheriff Perez but not Waver.
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coincidentally giving the governnent a |ay-down w nning hand
agai nst the cooperating co-conspirator; then, at the |ast nonent,
rely on sonme technical or relatively mnor deficiency 1in
performance to pull the rug fromunder the cooperating i nformant by
claimng a breach and proceed to prosecute himin a slam dunk case
based |l argely on his own revelations. Yet, this is precisely what
we perceive to have happened here, and due process cannot abide
such behavior. For the reasons expl ai ned above, we concl ude that
the district court erred in failing to grant Castaneda’s notion to
dismss the indictnent, which was obtained in violation of a
transactional imrunity agreenent, that the governnent failed to
prove was materially breached. Castaneda’s conviction of RICO
conspiracy is reversed, the sentence inposed in accordance wth
that conviction is vacated, and the case is remanded to the
district court for entry of a judgnent of acquittal.

REVERSED; sentence VACATED, and REMANDED with i nstructi ons.
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