UNI TED STATES COURT OF APPEALS
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No. 97-40237

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
MASONTAE HI CKMVAN;, MARKUS D. CHOPANE; JYI R MCRAY;

EDWN T. LIMRICK, EDMOND GASAVAY,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

Septenber 1, 1998

Bef ore H G3 NBOTHAM PARKER and DENNI'S, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Appel | ant s Masont ae Hi ckman, Edwin T. Linbrick, Jyi R MCray,
Mar cus D. Chopane, and Ednond Gasaway appeal their convictions and
sentences for conspiracy to obstruct comerce, obstruction of
commerce in violation of the Hobbs Act and rel ated firearmcounts.
We affirmall convictions, and affirmthe sentences i nposed agai nst

H ckman, Linbrick, MCray and Gasaway. We vacate Chopane’s



sentence and remand his case to the district court for
resent enci ng.
FACTS AND PROCEEDI NGS

Thi s case i nvol ved the federal prosecution of five individuals
for a series of robberies in a three-county area in East Texas in
1994.* A sixth individual, Roderick Muton, testified for the
Governnent in return for a plea bargain that allowed himto plead
guilty to msprision of a fel ony.

On March 15, 1994, two nen entered the Subway Sandwi ch Shop in
Beaunont, Texas just before closing. The nen, one arned with a
shot gun and one with a handgun, denmanded noney from Subway enpl oyee
Charles Mtchell. After receiving $230, they fled. On May 4,
1994, Mtchell picked defendant Chopane out of a photo |ineup as
the robber armed with the handgun. At a subsequent photo |i neup,
two years later, on May 15, 1996, Mtchell identified defendant
McCray as the robber arnmed with the shotgun. MCray and Chopane
were convicted for this crine.

On April 1, 1994, a robbery occurred at the Church’s Chicken
restaurant in Jasper, Texas. That night, Heather Goss, a Church’s
enpl oyee, had just cl osed the restaurant and was wal ki ng to her car
when she was accosted by two nen, who forced her and a co-worker
back inside. One of the nmen was arned with a revolver. The two

men ordered Goss to open the store’s safe, and they absconded with

lAppendi x A sets out the specific charges, jury verdicts,
dates of charged offenses and sentences in chart form
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$1,848. Several unfired .32 caliber bullets were |ater recovered
at the scene, which had apparently fallen out of the robber’s
handgun. Def endant Hi ckman I|ater admtted to police his
i nvol venent in this robbery. A .32 caliber pistol bearing
H ckman’s fingerprints was recovered at the scene of a later
robbery on June 1, 1994. The pistol was mssing its center pin, a
defect that would allow amunition to drop out of it. At trial,
H ckman was convicted for this crine.

During the evening of April 20, 1994, GOscar Hennington, an
enpl oyee of Catfish Cabin restaurant in Jasper, Texas, was outside
cl osi ng up when he was accosted by a nan who put a gun to his head.
Henni ngton saw t hree other robbers crouched down a short distance
away, arnmed w th handguns and a sawed-off shotgun. LaDonna Scott,
anot her Catfish Cabin enpl oyee, wal ked out of the restaurant and
| aughed off the robbery as a joke. The robbers responded by
di scharging their firearns, causing Scott and Hennington to runto
their vehicles which were parked nearby. Hennington, Scott, and
Sadi e Crunedy, anot her enpl oyee, fled the restaurant in their cars.
On the side of the highway close to the Catfish Cabin, Hennington
saw a white vehicle like the car owned by defendant Linbrick’s
sister. Scott, who was Linbrick’s sister-in-law, testified at
trial that one of the robbers sounded |i ke Linbrick. Hickman |Iater
confessed to police to participating in a robbery of “Catfish King”
in Jasper, although the only catfish restaurant in Jasper is
Catfish Cabin. H ckman stated that the robbers left after
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receiving no noney because the victins “wouldn’t act right.”
H ckman and Linbrick were convicted of this crine.

On May 2, 1994, at approximately 9:45 p.m, two nen broke into
t he Peki ng Restaurant in Beaunont, Texas. During the course of the
robbery, the nmen shot and wounded David Wi and shot and killed Xi ao
Wi. H ckman |ater confessed to participation in this crine.
Li mbri ck confessed to driving the getaway car and di sassenbling t he
shotgun and placing it in a sack to be thrown away. Gasaway
admtted throwing the sack in a river, not know ng what was inside
but later recanted his statenent. H ckman and Linbrick were
convicted for this crine.

At 1:30 a.m on the norning of May 17, 1994, Ri chard Roark,
the manager of an AutoZone store, was stocking auto parts al ong
wth sone other enployees. Two nen arnmed with guns entered the
store and demanded t hat Roark open the safe. Roark did so, and the
men nade of f with approxi mately $1300 or $1400. Wile fleeing from
the store, one of the robbers dropped a cash register tray. After
Roark picked up the tray, one of the robbers shot at him Police
| ater recovered a .380 caliber shell casing, which they determ ned
was fired fromthe sane pistol recovered fromthe subsequent Dairy
Queen robbery. Hickman confessed to participation in the AutoZone
robbery. Hickman was convicted for this crine.

On May 21, 1994, at approximately 1:00 a.m, two nen forced
their way into a Church’s Chicken on Wshington Boulevard in
Beaunont, Texas. One man was arnmed with a gun, the other with a
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kni fe. The nen demanded that the enpl oyees open the safe, and they
escaped with $1,160. Hickman |ater admtted to robbing a Church’s
Chi cken on “Fourth Street” in Beaunont. Fourth Street is |ocated
one block from Washi ngton Boul evard. At trial, Hi ckman was
convicted of this robbery.

At approximately 11:30 p.m on the night of June 1, 1994,
Virginia WIlis locked up for the night at the Dairy Queen in
Si | sbee, Texas, where she was the manager. She wal ked t owards her
car in the parking ot carrying the day’'s proceeds in a bank bag,
totaling $1100 in cash and $200 in checks. Before she reached her
car, she was accosted by a gunman. She dropped the bag and ran
back to the restaurant, but she was pushed into sone bushes by a
second robber. One of her assail ants picked up the bag, put a gun
to WIlis's face, and demanded to be let inside the restaurant.
WIllis threw down her keys. As the nen left to enter the
restaurant, WIllis ran to a nei ghboring conveni ence store. On her
way, WIlis saw a maroon vehicle, later identified as Gasaway’s
Mazda. Roger Smart and a friend were at the conveni ence store when
they heard WIlis scream ng that she had been robbed. Smart and
his friend then got in their pickup truck and foll owed the maroon
vehicle as it sped away fromthe restaurant. During the pursuit,
i ndividuals in the maroon car threw cl othing and ot her objects out
its windows. The maroon car later turned into a sand pit. Snart
drove past the entrance and down the road to turn around. Smart
drove back towards the entrance to the sand pit and observed the
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maroon car pull out to get back on the highway. Smart again
foll owed the maroon car at speeds exceeding 95 mp.h., until his
engi ne expl oded. In the vicinity of the Dairy Queen, a Silsbee

police officer later recovered various itens of clothing, along

with an envel ope with the nane “Roderick Muton” on it. Custer
then retrieved tw handguns from the sand pit -- a .380
sem automatic and a .32 caliber revolver. The .32 revolver was

mssing its center pin and fingerprints on the gun were identified
as Hi ckman’s. Hi ckman, McCray and Gasaway were convicted for the
Dai ry Queen robbery.

On June 21, 1994, four nen approached sone enpl oyees standi ng
out si de Hardee’'s Restaurant in Beaunont, Texas. The nen forced the
enpl oyees back into the restaurant at gunpoint, and they ordered
Cifford Taylor, the manager, to open the safe. The robbers took
approxi mately $2000 from the safe and fled. Police officers who
were called to the scene discovered H ckman and Muton hiding 250
yards away. MCray nmade it back to the Mouton famly hone, where
he was living. MCray told D ane Mouton, Roderick Mouton’s not her,

about the robbery, and he retrieved the proceeds of the crine and

gave them to her. Di ane Muton turned the noney over to the
pol i ce. H ckman, MCray and Gasaway were convicted of this
r obbery.

Wi | e detained at the Jefferson County Jail, H ckman admtted
to participating in the Hardee's, Dairy Queen, Peking Restaurant,
Church’s Chi cken, AutoZone and “Catfish King” robberies. On June
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23, 1994, Linbrick admtted to police that he drove t he getaway car
from the Peking Restaurant robbery and that he disassenbled the
shotgun used in that crine and placed it in a bag. Linbrick also
confessed to driving the getaway car in three robberies preceding
t he Peki ng Restaurant.

On Cctober 18, 1996, a federal grand jury returned a third
super sedi ng i ndi ct nrent agai nst H ckman, Linbrick, MCray, Chopane,
and Gasaway. Linbrick, McCray, Chopane and Gasaway were charged in
count one wth conspiracy to obstruct interstate commerce by
robbery, in violation of 18 U . S.C. 8§ 1951 (the Hobbs Act). Each of
the five defendants were then charged individually with various
subst anti ve Hobbs Act and firearmuse offenses.

Trial comrenced on Cctober 22, 1996. Muton testified agai nst
the defendants as the Governnent’s witness in return for a plea
bargain. The jury returned guilty verdicts agai nst the defendants
on every count in the indictnent, with the exception that Linbrick
was acquitted of two of his four Hobbs Act charges and two of his
four firearm charges.

In February and March of 1997, the district court sentenced
t he def endants. Chopane received a total sentence of 111 nont hs of
i nprisonnment, Gasaway received 387 nonths of inprisonnment, MCray
recei ved 627 nonths, Linbrick received 1020 nont hs of inprisonnent
and H ckman recei ved 3180 nont hs of inprisonnent. |In addition, the
district court inposed terns of supervised release, specia
assessnent and orders of restitution which are not chall enged on
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appeal. All defendants tinely appealed fromtheir convictions.
ANALYSI S
| . FAI LURE TO SEQUESTER CASE AGENTS

During the trial, the district court permtted Detective
Cifton Or of the Beaunont Police Departnent to sit at counsel’s
table along with the FBI case agent, Ed Keeler. Because both
Keeler and Or were to testify, the defendants objected, invoking
Rule 615 of the Federal Rules of Evidence (referred to as “the
Rule”). Wthout making any specific finding, the district court
overruled the defendants’ objections. On Appel lant Linbrick’s
request, the district court instructed the two case agents not to
di scuss the case wth the other Governnent w tnesses. However,
they were not precluded fromdiscussing the case wth each other.

Rul e 615 provi des:

Excl usi on of Wt nesses

At the request of a party the court shall order

W t nesses excl uded so that they cannot hear the testinony

of other witnesses, and it may nmake the order of its own

motion. This rule does not authorize exclusion of (1) a

party who is a natural person, or (2) an officer or

enpl oyee of a party which is not a natural person

designated as its representative by its attorney, or (3)

a person whose presence is shown by a party to be

essential to the presentation of the party’s cause.

We review a district court’s conpliance with Rule 615 for abuse
of discretion, and we will only reverse if the appellants can

denonstrate prejudice. See United States v. Payan, 992 F.2d 1387,
1394 (5th Cr. 1993).



On appeal, all appellants conplain that it was inproper for
the trial court to excuse Or and Keeler from sequestration and
allow them both to be present in the court roomduring trial and
hear the testinony of wtnesses including each other’s testinony.
Appellants rely on United States v. Farnham 791 F.2d 331 (4th G
1986), in which the Fourth Crcuit reversed convictions because two
case agents were excused fromthe Rule, reasoning that the dictates
of Rule 615 are mandatory, and not susceptible to trial court
discretion or to a strict prejudice requirenent. See id. at 335.
We find Farnham neither controlling nor persuasive, especially in
light of its explicit rejection of the Fifth Crcuit’s approach to
Rul e 615. See id. at 335 (“lIgnoring the mandatory (‘shall’)
| anguage of the rule, the Fifth Grcuit invoked an abuse of
di scretion standard to uphold a trial court’s refusal to exclude
one of two . . . case agents fromthe proceedings . . . . United
States v. Alvarado, 647 F.2d 537, 540 (5th Cr. 1981).").

This court has never directly deci ded whet her the Governnent
can designate nore than one individual as its representative under
Rul e 615(2). See United States v. Payan, 992 F.2d 1387, 1394 (5th
Cr. 1993). But we have approved the use of two case agents at
trial, where a second agent’s non-exclusion could be justified
under the essential -presence exception of Rule 615(3). See United
States v. Alvarado, 647 F.2d 537, 540 (5th Cr. Unit A 1981). The

Governnent argues that the conplexity of this case justified a



second case agent being excused fromthe Rule because two agents
were essential to the presentation of the case. However, the
prosecution did not invoke the third exenption at trial and the
district court made no such finding. Further, we are not persuaded
that this string of sinple arned robberies falls wthin the anbit
of Rule 615(3)’'s conplexity exception. Because neither the
Governnment nor the district court has articulated a sound basis
justifying the exenption of two agents from the requirenents of
Rul e 615 and because, on review of the record, we can discern no
such basis, we hold that the district court abused its discretion
in overruling the Appellants’ objection to the presence of both
agents during the trial of this case.

Even so, Appellants have shown no prejudice. The purpose
behi nd the sequestration of witnesses is to di scourage and expose
fabrication, inaccuracy and collusion, see Notes of Advisory
Comm ttee on Proposed Rules, and to mnim ze the opportunity that
each witness will have to tailor his testinony. See United States
v. Ramrez, 963 F.2d 693 (5th Gr. 1992). Or testified about the
Aut oZone robbery, the chain of custody of sone itens of evidence,
the arrest of Appellant MCray, various witness statenents that
were taken and general Beaunont geography. Keeler testified that
the incidents charged occurred in the Eastern District of Texas,
that there was no “Catfish King” in Jasper, but there was a Catfish

Cabin located in Jasper. Keeler also testified concerning a photo
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i neup, two uncharged robberies and about the effect of the
robberies on interstate conmmerce. Cenerally, the two officers
testified about different subject matter. In two instances during
the cross exam nation, Keeler directly contradi cted testinony given
earlier by Or. Therefore, we find that the two officers’
testi nony was not “tailored” due to the district court’s failure to
exclude one of themfromthe courtroom |In fact, the Appellants
have not identified and we cannot di scern any prejudi ce growi ng out
of the district court’s error. Therefore, we conclude that there
was no reversible error inthe district court’s decisions regarding
Rul e 615.
I'l. SUFFI Cl ENCY OF EVI DENCE
a. Standard of review

In review ng appellants’ challenges to the sufficiency of the
evi dence, we nust uphold the convictions if a rational juror could

have found that the evidence established the essential el enents of

the crines charged beyond a reasonable doubt. See Jackson v.
Virginia, 443 U S. 307, 319 (1979). W view the evidence,
including all reasonable inferences drawn therefrom and all

credibility determnations, inthe |light nost favorable to the jury
verdict. See United States v. Resio-Trejo, 45 F. 3d 907, 910 (5th
Cr. 1995). The evidence need not exclude every reasonable
hypot hesi s of innocence. See United States v. MCord, 33 F.3d

1434, 1439 (5th Gr. 1994).
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b. Sufficiency of the evidence on the conspiracy counts

Li mbri ck, Gasaway and Chopane chal | enge t he sufficiency of the
evidence to sustain their convictions for conspiracy to affect
interstate commerce, in violation of 18 U.S.C. § 1951. To sustain
t he conspiracy conviction, there nust be sufficient evidence for a
rational juror to conclude that the appellants conspired to
obstruct, delay or affect comrerce in any way or degree by robbery.
18 U.S.C. 8§ 1915(a). The jury nust find an agreenent between two
or nore persons to commt a crine, and an overt act by one of the
conspirators to further the conspiracy. See United States .
St ephens, 964 F. 2d 424, 427 (5th Cr. 1992). Proof of a conspiracy
does not require direct evidence of an actual agreenent between the
co-conspirators, but may be inferred fromcircunstantial evidence.
The Governnent is not required to prove a conspirator had know edge
of all the details of the conspiracy or even know edge of each of
its nmenbers, provided know edge of the essential elenents of the
conspiracy is proven. See United States v. Alvarez, 625 F. 2d 1196,
1198 (5th Cr. 1980). A defendant cannot escape crim nal
responsibility on the grounds he joined the conspiracy after its
i nception or because he plays a mnor role in the total schene.
| d.

The Governnent contends that there existed a general,
overarching conspiracy to rob | ocal stores, in which the defendants

engaged wth varying degrees of participation. Although none of
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the defendants participated in all of the eight charged robberies,
the various conbinations of participants linked all of the
def endants together. The Governnent al so points to a simlar nodus

operandi for each robbery, thereby establishing a commbn schene

(e.g., use of weapons, involvenent by two or nore robbers,
robberies of businesses at night while enpl oyees were still on the
property).

The conspiracy evidence against Linbrick and Gasaway was
strongest. Linbrick confessed to his participation, with others,
in the Peking Restaurant robbery, and a witness testified that she
recognized his voice at the Catfish Cabin heist. From this
evidence, the jury could infer that Linbrick was guilty of
conspiracy. According to Mouton, who testified for the Governnent,
Gasaway instigated the Dairy Queen and Hardee' s robberies.
Mouton’ s testinony was corroborated by witnesses who saw a vehicl e
mat chi ng Gasaway’ s | eaving the scene of the Dairy Queen robbery,
and of witness Jason Qulley who saw Gasaway near Hardee’'s at the
time of that crine.

Al t hough t he evi dence agai nst Chopane was weaker, the jury was
not unreasonable in concluding that he participated in the
conspiracy as well. Chopane was convicted only for the Subway
Sandwi ch Shop robbery. Neverthel ess, this robbery shared sone
characteristics wwth the other crinmes: it occurred at night, with
a firearm and wth another robber. Moreover, MCray, who
participated in the Subway heist wth Chopane, was convicted of
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conspiracy as well as three of the substantive robberies.

Viewed in the Iight nost favorable to the verdict, we find the
evidence sufficient to support the conspiracy convictions of
Li mbri ck, Gasaway and Chopane.

c. Sufficiency of the identification evidence agai nst MCray

McCray argues that the evidence was insufficient to support
hi s conviction for robbing the Subway because his conviction rested
on the testinony of a single eyewitness, Mtchell. MCray notes
that Mtchell msidentified McCray’s relative height, weight, and
skin tone, as conpared to the other Subway robber, Chopane.
Mtchell, however, got a good |ook at MCray’'s face during the
robbery, and he confidently identified McCray at a photo |ineup and
at trial. Al though Mtchell’'s identification of MCray was
certainly subject to attack, the jury was the ultimte arbiter of
Mtchell’s credibility and chose to credit his identification.
Because Mtchell’s identification was not incredible as a matter of
law, we wll not upset the jury' s verdict. See United States v.
Freeman, 77 F.3d 812, 816 (5th Cr. 1996).

d. Gasaway’s robbery conviction

Gasaway argues that the Governnment offered insufficient
evidence totie himto the Dairy Queen and Hardee’s robberies. Yet
Mout on, acting as Governnent w tness, specifically testified that
Gasaway participated in both crines. “[T] he uncorroborated

testi nony of an acconplice or co-conspirator can be sufficient to
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support the verdict.” United States v. Restrepo, 994 F. 2d 173, 182
(5th Gr. 1993). Moreover, Muton’s testinony concerning various
details of the Dairy Queen robbery was in fact extensively
corroborated by other evidence. As to Gasaway’ s participation
specifically, two other wtnesses testified that a photograph of
Gasaway’' s vehicle “l ooks exactly like the car” and “that’s the car”
that they saw |l eaving after the Dairy Queen robbery. The jury al so
heard Jason Qully testify that on the night of the Hardee’'s
robbery, Gasaway and McCray cane to his residence in Gasaway’s
mar oon car excitedly asking about H ckman and Mout on, who had been
apprehended by police. A reasonable juror could have determ ned,
based on the evidence presented, that Gasaway either robbed, or
ai ded and abetted the robberies of Dairy Queen and Hardee's. W
therefore affirmthose convictions.
e. Gasaway’'s and Linbrick’s Firearm Convictions

Gasaway and Linbrick contend that there was insufficient
evidence to sustain their convictions for using or carrying
firearnms during the comm ssion of crinmes of violence, because the
Gover nnment never denonstrated that they thensel ves carri ed weapons
during the charged robberies.

The Governnent explicitly charged the defendants with aiding
and abetting the use of firearns, in violation of 18 U S. C. 88
924(c) & 2. Additionally, the trial court gave the jury an aiding

and abetting instruction. |If we assune for the sake of argunent
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that there was no evidence that Gasaway and Linbrick carried
firearnms individually, there still exists anple evidence in the
record that Gasaway and Linbrick aided others in their use of
firearms. They were aware of the existence of the firearns, given
the prom nent role the guns played in the robberies and the limted
nunber of robbers. Accordingly, their convictions for aiding and
abetting were proper. See United States v. WIllians, 985 F. 2d 749,
755 (5th CGr. 1993)(requiring aiders and abettors at | east to know
that firearns were available to their cohorts during the crine.)
f. Sufficiency as to the Effects on Interstate Conmerce

The Hobbs Act crimnalizes efforts by defendants to obstruct,
delay, or affect commerce or the novenent of any article in
comerce, by robbery or extortion. 18 U.S.C. § 1951(a). The
Gover nnment presented evidence at trial that all of the victimzed
busi nesses either purchased products out-of-state or transferred
their profits to out-of-state national headquarters. Appellants
H ckman, Chopane and Linbrick all contend, however, that the
anounts stolen fromthe businesses were fairly trivial or that the
busi nesses thensel ves only had a mnor role in interstate conmmerce.
Accordingly, they argue, their crimes fell outside the anbit of the
Hobbs Act.

In support of their position, the appellants cite United
States v. Lopez, 514 U S. 549 (1995), for the proposition that the

Governnent is required to show that each robbery had a
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“substantial” effect on interstate comerce in order to support
convi ctions under the Hobbs Act. This circuit has rejected that
argunent, instead enploying the aggregation principle to allow
Hobbs Act convictions where the inpact of individual robberies on
interstate commerce is mnimal. In United States v. Robinson, 119
F.3d 1205 (5th Gr.), cert. denied, 118 S. C. 1104 (1997), this
court hel d:

[I]n Hobbs Act prosecutions based on l|local activities

that affect interstate commerce, the governnent need not

prove that the effect of an individual defendant’s

conduct was substantial. It suffices to show a slight

effect in each case, provided that the defendant’s

conduct is of a general type which, viewed in the

aggregate, affects interstate comerce substantially.
ld. at 1208.

A review of Suprenme Court authority raises serious questions
regardi ng whether aggregation principles can be used as the
comerce clause jurisdictional hook under the Hobbs Act when the
underlying crinmes arise froma purely local crinme spree. Wthout
guestion, these robberies standing al one, or viewed cunul atively,
do not substantially affect comerce. They nmay not even minimally
affect commerce. These | ocal robberies are not the sort of
econom c activity that can legitimately be viewed in the aggregate
for traditional econom c inpact anal ysis purposes. The conceptua
di fference between the consunption of hone-grown wheat that m ght

ot herwi se have been sold on the open nmarket, see Wckard v.

Filburn, 317 U. S. 111 (1942), or denying service in a restaurant to
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a particular race of interstate travelers, see Katzenbach v.
Mcd ung, 379 U S. 294 (1964), and a string of local robberies is
appar ent. We, however, are bound by circuit |aw See United
States v. Robinson, 119 F.3d at 1208. Robi nson constitutes clear
circuit precedent for the application of aggregation to this | ocal
non-economc¢ activity, thereby setting the commerce clause
jurisdictional hook. Unless and wuntil the en banc court
i ntervenes, our choiceis clear. Under existing circuit precedent,
the jury in this case heard sufficient evidence to support the
conclusion that the victins engaged in interstate conmerce.

Addi tionally, Linbrick argues that the Governnent failed to
prove that the Catfish Cabin heist resulted in even a mnimal
i npact on interstate comerce. The record is clear that no noney
was taken in that robbery. However, 8 1951 al so covers “attenpts”
to obstruct interstate commerce, and the appellants were so
indicted. Moreover, the district court explicitly charged the jury
that Linbrick and H ckman could be convicted on this count if, had
their attenpts at robbery been successful, the Catfish Cabin's
assets would have been at least mninmally depleted. The evidence
is sufficient to sustain the jury's affirmative answer to this
guesti on.

I11. JURY | NSTRUCTI ONS REGARDI NG | NTERSTATE COMVERCE
H ckman contends that the trial court inproperly charged the

jury regarding the Hobbs Act offenses by instructing themthat the
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Gover nnent need only show a mninmal inpact on interstate conmerce.
He submts that follow ng Lopez, the jury should have been told
that it had to find that his actions had a substantial inpact on
conmer ce. Like the sufficiency of evidence argunent discussed
above, this position is foreclosed by United States v. Robinson,
119 F. 3d 1205 (5th Gr. 1997).

H ckman al so contends that the trial court’s instructions on
the interstate commerce el enent of the offense i nproperly took that
el ement of the crinme out of the province of the jury, in violation
of United States v. Gaudin, 515 U S. 506 (1995). Hickman submts
that the court’s instruction reserved for itself the question of
whet her Hi ckman’s acts affected interstate commerce; the charge
merely asked whether several ©potential interstate-conmerce-
af fecting events occurred. Yet as Hickman concedes, in United
States v. Parker, 104 F.3d 72, 74 (5th Gr.), cert. denied, 117 S.
Ct. 1720)(1997) (en banc), and United States v. Mles, 122 F. 3d 235,
239-40 (5th Gr. 1997), cert. denied 118 S. C. 1201 (1998), this
court upheld substantially simlar charges against Gaudin-style
attacks. Accordingly, H ckman’'s Gaudi n argunent fails.

V. MOTIONS TO SEVER
a. Use of redacted confessions

At trial, the Governnent offered the confessions of Linbrick,

McCray and Hi ckman. Those confessions nentioned the other co-

def endant s, including Gasaway and McCray. The Governnent redacted
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t he confessi ons, bl acking out all nanes except the confessing party
but leaving clear references to the fact that other people had
participated in the crimes which were the subject of the
confessions. Gasaway and McCray noved for severance on the basis
of Bruton v. United States, 391 U S. 123 (1968), which held that
the adm ssion of incrimnating statenents by a co-defendant who is
not subject to cross-examnation can violate the confrontation
rights of the non-confessing defendant. Both Gasaway and MCray
contend that despite the redactions, it still would have been
possible for the jury to infer the identity of the m ssing nanes.
Under precedents as they existed at the tine of the trial
appel l ants’ Bruton argunents fail. This Crcuit has held that only
statenents that directly inplicate the defendant create Bruton
problenms. See United States v. Jinenez, 77 F.3d 95, 98 (5th Cr
1996). Statenents of co-defendants are properly admtted so | ong
as those statenents, standing al one and without reference to other
evi dence, do not identify or inplicate the defendant. See United
States v. Espinoza-Seanez, 862 F.2d 526, 533-34 (5th Cr. 1988).
However, after the trial and after this case was fully
briefed, the Suprene Court, in Gay v. Maryland, 118 S. C. 1151
(1998), held that introducing, during a joint trial, a confession
of a nontestifying co-defendant which has been redacted viol ated
Bruton and the Constitution. Gray found that redactions that

repl ace a proper nane with an obvious blank, the word “delete,” a

20



synbol, or simlarly notify the jury that a nane has been del eted
are simlar enough to Bruton’s unredact ed confessions as to warrant
the sanme legal results. See Gay, 118 S. C. at 1156. The
confessions admtted in this case, having been redacted by bl acki ng
out the co-defendants nanes with a nmarker, are exactly the type of
evi dence found unconstitutional by Gay. Therefore, we find that
t he adm ssion of the confessions was error.

However, Gay does not undercut this Grcuit’s holding that
Bruton error may be consi dered harm ess when, disregarding the co-
defendant’ s confession, there is otherw se anple evidence agai nst
a defendant. See United States v. Kelly, 973 F. 2d 1145, 1150 (5th
Cir. 1992)(recogni zing harm ess error standard); United States v.
Bobo, 586 F. 2d 355 (5th Cir. 1978) (appl yi ng harm ess error standard
to Bruton problenms arising out of redacted co-defendant’s
confession). “[Blefore a federal constitutional error can be held
harm ess, the court nust be able to declare a belief that it was
harm ess beyond a reasonable doubt.” Chapman v. California, 386
U S 18, 24 (1967). W nust determ ne whet her, absent the Bruton-
tai nted confessions, there was a reasonable probability that the
def endants woul d be acquitted. See United States v. Lews, 786
F.2d 1278, 1286 n.11 (5th Gr. 1986). |If the “statenent’s i npact
isinsignificant in light of the weight of other evidence against

the defendant,” the error is harm ess. See United States v. Basey,

816 F.2d 980, 1005 (5th Gr. 1987).
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After our own review of the record and after consideration of
what seens to have been the probable inpact of the confessions on
the mnds of a jury, we find, beyond a reasonabl e doubt, that the
evidence was harmless; that is, that it did not prejudicially
contribute to the convictions. See Chapnman, 386 U. S. at 24. The
jury heard Muton testify from personal know edge about MCray’s
and Gasaway’ s invol venent. They also heard various pieces of
circunstantial evidence linking themto their counts of conviction.
Moreover, MCray hinself confessed to the Hardee' s robbery. W
therefore hold that the adm ssion of the redacted confessions,
while error, was harm ess error.

b. Mdtion for severance based on non-Bruton reasons

Gasaway al so argues that his trial should have been severed
from that of his co-defendants because the portion of the
conspiracy for which he was charged was dissimlar to the rest of
the schene. He argues that he was charged with participationin a
conpletely separate crine, requiring the severance of his trial.
However, the evidence in the record ties Gasaway to a nunber of the
robberies, making him a major participant in the charged
conspiracy. Gasaway has failed to denonstrate that his joint trial
prevented the jury from making a reliable judgnent. See United
States v. Krout, 66 F.3d 1420, 1430 (5th G r. 1995).

Gasaway also clains that his case should have been severed

because his defense relating to his lack of know edge concerni ng
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the contents of the bag that he threw away was ant agoni stic to that
of his co-defendants. The test for severance of antagonistic
defenses is that the essence or core of the defenses nust be in
conflict so that a jury, in order to believe one defense, nust
necessarily disbelieve the core of the other defense. See United
States v. Bruno, 809 F.2d 1097, 1103 (5th G r. 1987). Gasaway’s
position concerning the contents of the bag did not inpact the core
of his or his co-defendant’s defenses. W therefore conclude that
the district court did not abuse its discretion in denying
Gasaway’'s notion for severance. See United States v. Leal, 74 F. 3d
600, 605 (5th Cir. 1996).
V. | DENTI FI CATI ON OF CONFI DENTI AL | NFORMANT

Police first identified Chopane as a suspect based on
information from a confidential informant who indicated that
Chopane had participated in several robberies in the area. Acting
onthis tip, the police placed Chopane’s picture in a photo |ineup.
Apparently, the confidential informant had no involvenent in
Chopane’s crines; he nerely passed on information he had acquired
in the community. Chopane contends on appeal that the trial court
erred infailing to provide himwith the identity of the informant,
so as to allow Chopane to prepare his defense.

In Roviaro v. United States, 353 U S 53, 60 (1957), the
Suprene Court recognized that the Governnent possesses a privil ege

to keep confidential the nanmes of informants, but that this
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privilege should vyield, wunder certain circunstances, to a
def endant’ s due process rights. This circuit has crafted a three-
part test in the wake of Roviaro to determ ne whet her di scl osure of
a confidential informant’s identity is necessary. W exam ne: 1)
the informant’s degree of involvenent in the crine; 2) the
hel pfulness of the disclosure to the defense; and 3) the
Governnent’s interest in nondisclosure. See United States v.
Sanchez, 988 F.2d 1384, 1391 (5th Gr. 1993). As to the first
prong, we have held that nere “tipsters” are not so closely rel ated
to a crime as to require the disclosure of their identity. See
United States v. Cooper, 949 F.2d 737, 749 (5th Cr. 1991). Here,
the evidence supported the conclusion that the confidential
information was sinply a tip. Second, Chopane has denonstrated no
need for the informant’s identity; as the informant was nerely
passing a tip, and his tip was not relied upon at trial to convict
Chopane, that tip could not foreseeably assist Chopane in his
defense. Third, the district court had sone evidence that Chopane
was dangerous. Evidence at a pretrial hearing on Chopane’s notion
to disclosetheinformant’s identity i ncluded phot ographs recovered
by | aw enforcenent show ng Chopane poi nting a sawed-off shotgun at
the canera and holding a pistol to his owmn head. This evidence
gives riseto alegitimate concern that the informant’s |ife m ght
be jeopardi zed were his identity revealed. W therefore concl ude

that the district court did not abuse its discretion in denying
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Chopane’s notion to reveal the identity of the infornmant.
VI. DI D LINEUP TAINT THE I N- COURT | DENTI FI CATI ON?

Charles Mtchell, a Subway enployee, later identified both
McCray and Chopane as the nen who robbed his store. McCray and
Chopane now challenge the district court’s decision to admt his
identification testinony.

Whet her identification evidence is admssible at trial is a
m xed question of |aw and fact subject to de novo review, but the
district court’s underlying factual findings are reviewed for cl ear
error. See United States v. Fletcher, 121 F.3d 187, 194 (5th
Cr.), cert. denied, 118 S. C. 640 (1997).

The adm ssibility of eyewitness identification at trial
followng a pretrial identification froma photo |ineup is governed
by a two-step analysis. First, we ask whether the |ineup was
i nperm ssi bly suggestive; second, if it was so suggestive, we
consi der whether the lineup led to a substantial |ikelihood of a
m sidentification. See Simmons v. United States, 390 U S. 377, 384
(1968).

a. Chopane

Before Mtchell participated inthe photo |ineup, he indicated
that one of the robbers wore a “Starter” jacket. Chopane was the
only person in the |ineup photos wearing such a jacket. Further,
Chopane’s picture, unlike the others, was taped over another

pi cture. Gven the conbination of these tw factors, it 1is
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possi bl e that the |ineup could have inperm ssibly drawn Mtchell’s
attention to Chopane’ s picture.

Assum ng that Chopane’s |ineup was inpermssibly suggestive,
we nust next determ ne whether Mtchell’s resulting identification
was unreliable. In assessing the second step of the test, this
court | ooks to six factors to determ ne whether an inpermssibly
suggestive lineup led to a substantial I|ikelihood of irreparable
m sidentification. W consider: 1) the opportunity of the w tness
to viewthe crimnal; 2) the wwtness’s degree of attention; 3) the
accuracy of the pre-identification description; 4) the witness’s
| evel of certainty; 5) the el apsed tine between the crine and the
identification; and 6) the corrupting influence of the suggestive
identification. See United States v. Merkt, 794 F. 2d 950, 958 (5th
Cir. 1986).

First, Mtchell was able to viewthe robber for a mnute to a
mnute and a half in good lighting. Second, as the victimof the
robbery, Mtchell’s attention was drawn to the face of his
assailant. Mtchell stated at the suppression hearing: “You just
don't forget a person that's pointed a gun at you.” Third,
Mtchell’s pre-identification description of Chopane was accurate
in part and inaccurate in part. Al t hough reasonably close,
Mtchell stated that Chopane was taller than he actually is.
Fourth, Mtchell quickly and confidently identified Chopane when he

viewed the |ineup, and he has never wavered in his identification.
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Fifth, only three nonths passed between the crine and his
identification, not a particularly long period of tine. Finally,
it is unlikely that the lineup had a corrupting influence on
Mtchell’s identification, as Mtchell was very confident in his
in-court identification and testified to the fact that he did not
rely upon the jacket that Chopane was wearing in identifying
Chopane’ s phot o.
b. MCray

As to the identification of MCray, the Ilineup was not
i nperm ssi bly suggestive. The only conplaint McCray has about his
lineup was that his picture was in the second spot. MCray notes
that the police told Mtchell to identify the “second man who
robbed him” which he interprets to be an instruction to Mtchell
to pick the second photo in the Iineup. MCray al so conpl ai ns t hat
Chopane’s picture had |ikewi se been in the second spot. MCray’s
lineup was the second lineup attended by Mtchell; clearly,
M tchell understood the police’ s instruction to nean that he shoul d
pi ck the second man that had robbed him not that he was to pick
the photo in the second spot. We conclude that McCray has not
established that his |ineup was inperm ssibly suggesti ve.

We therefore conclude that the district court did not err in
admtting Mtchell’s trial identification of Chopane and MCray.

VI1. COVPENSATED W TNESS JURY | NSTRUCTI ON

Roderick Muton testified for the Governnent against the
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defendants as part of his plea agreenent. The district court
informed the jury about his plea agreenent and instructed themto
consider his testinony with “caution” and “great care.” MCray
conpl ai ns on appeal that the district court failed to give the jury
a “conpensated witness” instruction concerning Muton s suspect
credibility. Because McCray failed to request such an instruction
fromthe trial court, we enploy the plain error standard of revi ew
See United States v. Reyes, 102 F.3d 1361, 1364 (5th Cr. 1996).
The specific “conpensated witness” instruction that McCray argues
he is entitled to applies to witnesses who are paid a fee for their
testinony, not to those who, |ike Muton, receive a reduced
sentence. See United States v. Cervantes-Pacheco, 826 F.2d 310,
315 (5th Gr. 1987). We therefore conclude that the district
court’s instruction cautioning the jury about Mouton's credibility
was not plain error.
VIIl SUBJECT MATTER JURI SDI CTI ON OVER STATE COURT EVI DENCE

Li mbri ck argues that the federal courts |lacked jurisdictionto
try himbecause they relied on evidence collected by the State of
Texas in a capital nurder investigation. He cites Pal ner v. Texas,
212 U. S. 118 (1909), which stands for the proposition that federal
courts cannot interfere with property subject to state court
jurisdiction. Here, the state investigated Linbrick, but dropped
its charges against himin deference to the federal proceeding. W

conclude that the federal court properly exercised jurisdiction
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over Linbrick’s crine.
| X SENTENCI NG | SSUES
a. Standard of review

We exam ne factual findings subject tothe “clearly erroneous”
standard mandated by 18 U S . C 8§ 3742(e), and accord great
deference to the trial judge's application of the sentencing
guidelines. See United States v. Hunphrey, 7 F.3d 1186, 1189 (5th
Cr. 1993). However, a sentence inposed as a result of an
incorrect application of the sentencing guidelines nust be
reversed. |Id.
b. Enhancenents for Restraint and Abduction of Victins

The district court increased Chopane’ s base offense | evel by
two | evel s because he had “physically restrained” victins during
t he Subway robbery. See U . S.S.G 8§ 2B3.1(b)(4)(B). H ckman’s base
of fense |evel was increased four |evels because he *“abducted’
victinms during the robberies of AutoZone and Church’s Chi cken. See
US S G § 2B3.1(b)(4)(A). Chopane and Hi ckman objected to the
enhancenents at their respective sentencings and now press for
relief on appeal.

US S G 8§ 2B3.1(b)(4) provides:
(4) (A If any person was abducted to facilitate conm ssion

of the offense or to facilitate escape, increase by 4

I evels; or (B) if any person was physically restrained to

facilitate comm ssion of the offense or to facilitate

escape, increase by 2 |evels.

“Physically restrained” is defined earlier in the Quidelines as
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“the forcible restraint of the victimsuch as by being tied, bound,
or locked up.” US S.G § 1B1.1, comment. (n.1(i)). “Abduct” is
defined as “a victim was forced to acconpany an offender to a
different location. For exanple, a bank robber’s forcing a bank
teller from the bank into a getaway car wuld constitute
abduction.” U S S.G 8 1B1.1, coment. (n.1(a)).

Chopane argues that he never tied, bound, or |ocked up the
victins of the robberies. Rat her, he contends that at best the
evidence only denonstrated that he “tapped” a Subway enpl oyee on
the shoul der with a gun. However, the district court reasoned that
Chopane’s pointing of a firearm at the enployee restricted her
nmovenent .

The resol uti on of Chopane’ s sentencing chall enge turns on the
interpretation of the definition of “physical restraint.” The
Guidelines define the termto include acts “such as being tied,
bound or | ocked up.” Although we have never reached this question,
those circuits which have reached it have been unaninous in
concluding that “[b]y the use of the words ‘such as,’” it is
apparent that ‘being tied, bound or |ocked up’ are listed by way of
exanple rather than limtation.” United States v. Stokley, 881
F.2d 114, 116 (4th Gr. 1989); see also United States v. Rosari o,
7 F.3d 319, 320-21 (2nd GCr. 1993); United States v. Doubet, 969
F.2d 341, 346 (7th Gr. 1992); Arcoren v. United States, 929 F.2d

1235, 1246 (8th Gr. 1991); United States v. Roberts, 898 F.2d
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1465, 1468 (10th Cr. 1990). W agree that it is possible for a
district court to conclude that a defendant physically restrained
his victins wthout evidence that he actually tied, bound, or
| ocked t hem up.

The evi dence supporting the district court’s 8 2B3.1(b)(4)(B)
finding as to Chopane showed that Chopane pointed a firearmat the
Subway enpl oyee during the robbery. The Governnent argues that
this action carried an inplicit threat to obey his conmand or be
shot and was enough to support a finding of physical restraint.
The Governnent points to cases fromother circuits inplying that
restraint need not enconpass the use of actual physical force, so
long as the defendant’s actions permtted no alternative but
conpliance. See United States v. Kirtley, 986 F.2d 285, 286 (8th
Cir. 1993); Doubet, 969 F.2d at 347. However, the cases fromot her
courts construing 8 2B3.1(b)(4)(B) do not support the Governnent’s
posi tion. Physical restraint has been wupheld in various
ci rcunstances involving either the physical holding of the victim
or the confining of the victimin some manner coupled with a threat
of violence. See, e.g., Rosario, 7 F.3d at 321 (defendant stood on
victims throat); United States v. Foppe, 993 F. 2d 1444, 1452-53
(9th G r. 1993)(defendant dragged and grabbed victins); Kirtley,
986 F.2d at 286 (defendant ordered victins at gunpoint to bind
t hensel ves); Doubet, 969 F.2d at 346 (defendant herded victins into

an encl osed roomat gunpoint); Arcoren, 929 F. 2d at 1246 (def endant
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pushed and grabbed victins to prevent them from | eaving bedroom
Roberts, 898 F.2d at 1470 (defendant put right arm around victim
and held knife to victimis face). Even the recent Ninth Circuit
case, United States v. Thonpson, 109 F. 3d 639, 641 (9th Cr. 1997),
whi ch cont ai ned | anguage i ndi cating that physical restraint occurs
anytine a victimhas a gun pointed at her and is ordered to do
sonet hi ng, involved the defendant forcing one victimto |ie down on
the floor and forcing another to wal k a short di stance at gunpoi nt.
Al t hough Chopane’s actions permtted no alternative but
conpliance, he did nothing to restrain his victimthat an arned
robber would not normally do. As the Seventh Crcuit has noted,
merely brandishing a weapon at a victim cannot support an
enhancenent under this section of the Cuidelines, because, “[were
it otherw se, enhancenent would be warranted every tine an arned
robber entered a bank, for a threat not to nove is inplicit in the
very nature of arned robbery.” Doubet, 969 F.2d at 346. W
therefore conclude that the district court erred in concl uding that
Chopane “physically restrained” his victimas contenplated by the
Guidelines. Wre we to rule otherw se, there would be no limting
principle on the application of this enhancenent; every arned
robbery woul d be enhanced by the physical restraint provision.
Next, we nmust determ ne whether the court erred in determ ning
t hat Hi ckman abducted his victins. The district court found that

the victinms in the Jasper Church’s Chicken and Hardee’s robberies
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“were initially accosted in the parking lots and then forced back
into the restaurant by the robbers[.]”

The district court cited United States v. Hawkins, 87 F.3d
722, 726-28 (5th Gr. 1996) to support its finding that Hi ckman
abducted his victins during these two robberies. |In Hawkins, the
def endants beat the victins at one location in a parking |Iot and
t hen dragged them at gunpoint 40 or 50 yards away. |d. W upheld
a four level sentence enhancenent in that situation, pointing out
that it was not necessary to cross a property line or the threshold
of a building to establish a change of location. Id. The term®“a
different location” nust be interpreted on a case by case basis,
considering the particular facts under scrutiny, not nechanically,
based on the presence or absence of doorways, ||ot |Iines,
threshol ds, and the I|iKke. ld. We cannot say that the district
court erred in applying the four-level abduction enhancenent, as
interpreted by Hawkins, to H ckman under the facts of this case.
c. Inposition of consecutive sentences on Hi ckman

The district court inposed consecutive sentences on Hi ckman
pursuant to 18 U . S.C. 8 924(c), which provides for twenty year
consecutive sentences for individuals convicted of second or
subsequent firearns offenses. Hi ckman was convicted of nultiple
firearns offenses in this trial, but he argues that 8§ 924(c) only
permts consecutive sentencing when the prior convictions have

previously been entered as final judgnents. As H ckman concedes,
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in United States v. Deal, 508 U S. 129 (1993), the Suprene court
specifically rejected this argunent and approved of the sentencing
approach taken by the district court bel ow

H ckman contends further that even if his later convictions
under 8 924(c) can run consecutively to his first conviction, those
| ater convictions cannot run consecutively to each other. Yet the
statute explicitly states that sentences inposed under 8 924(c)
cannot run concurrently with any other sentences. See 18 U. S.C. 8§
924(c)(1). Logically, that prohibition includes other 8§ 924(c)
sentences as well, a conclusion that has been reached by other
circuits. See, e.g., United States v. Wight, 33 F.3d 1349, 1340
(11th Gr. 1994); United States v. Fontanilla, 849 F.2d 1257, 1258
(9th Cir. 1988). W therefore conclude that the district court did
not err in inposing consecutive sentences for H ckman’'s 8§ 924(c)
convi cti ons.
d. Sentenci ng enhancenent for obstruction of justice

Section 3Cl.1 of the Sentencing Cuidelines provides that:

If the defendant willfully obstructed or inpeded, or

attenpted to obstruct or inpede, the adm nistration of

justice during the investigation, prosecution, or

sentencing of the instant offense, increase the offense

| evel by two | evels.
US SG § 3CL 1. Destroying or concealing or directing or
procuring another person to destroy or conceal evidence that is

material to an official investigation is an exanple of conduct to

whi ch the enhancenent applies. US SG § 3Cl.1, coment. (n.
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1(d)).

The district court inposed a two-level enhancenent to
H ckman’s base offense level for obstruction of justice, see
US S G 8 3Cl. 1, because Hi ckman and ot hers di smant| ed t he shot gun
used in the Peking Restaurant robbery/murder. Hi ckman objects to
t hi s enhancenent under United States v. Lister, 53 F. 3d 66, 71 (5th
Cr. 1995, in which we held that the obstruction of justice
enhancenent should apply only to those cases where m sconduct
occurs with the defendant’s know edge of an investigation or, at
| east, with the defendant’s correct belief that an investigationis
probably underway. Hi cknan argues that the Governnent produced no
evidence that he was aware of an investigation of the Peking
Restaurant crinme when he and his cohorts dismantled the weapon
The district court, however, made anple findings to support its
i nposition of the obstruction enhancenent. There was evidence
before the court that the shotgun was di smantled and thrown into a
river four days after the crine. In the interim Hi ckman and
McCray read a newspaper article concerning the Peking Restaurant
hei st . Moreover, Linbrick viewed a television report about the
crime and discussed it with Hckman. It was pernmissible for the
district court to infer fromthis evidence that H ckman was aware
of the investigation into the crinme or at |east had a correct
belief that an i nvestigati on was probably underway. See Lister, 53

F.3d at 71. W therefore conclude that the district court did not
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err in inposing a two | evel enhancenent to H ckman’s base of fense

| evel for obstruction of justice.

e. Use of nurder in calculating H cknman’s sentence

H ckman contends that the district court inproperly cal cul ated
hi s base offense | evel for the Peking Restaurant crine. The court
set his offense |l evel at 43, relying on U S.S.G 88 2B3.1(c)(1) and
2A1. 1, which provide the base offense |level for nurder. H ckman
argues that the nurder guideline should not have been applied to
his case because he was not the triggerman and it was not
reasonably foreseeable that soneone would be killed during the
crime. He further contends that he was not charged with conspiracy
for this specific crinme, so he should not be held responsible for
the crinmes of his co-defendants under the Pinkerton doctrine. See
Pinkerton v. United States, 328 U. S. 640 (1946).

Section 1B1.3(a)(1)(B) of the Quidelines provides that
def endants may be sentenced for all foreseeabl e conduct that occurs
as a part of a jointly undertaken crimnal activity, even if no
conspiracy is charged. H ckman’ s argunent that the nurder was
unforeseeable is specious. Prior to the Peking Restaurant crine,
H ckman had participated in various robberies in which guns were
brandi shed and shots were fired. Moreover, the perpetrators of the
Peki ng Restaurant offense openly utilized | oaded firearns. Hi ckman

clearly should have understood that the brazen use of | oaded
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firearms mght lead to the death of a victim [Indeed, application
Note 2 to U S.S.G 8§ 1B1.3 details alnost an identical situation
where one robber should be held responsible for the nurder
commtted by a fellow robber in the course of the robbery. The
district court did not err wusing the nurder conponent in
cal cul ating H ckman’s base of fense | evel.
CONCLUSI ON

For the foregoing reasons, we affirm all the counts of
convi ction against all appellants. W vacate Chopane’ s sentence,
and remand Chopane to the district court for resentencing. W
affirmthe sentences inposed as to the other appellants.

AFFI RVED | N PART. VACATED AND REMANDED | N PART.
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Def endant Conspi racy Subway Church’s Catfish Peki ng Aut oZone Church’s Dai ry Har dee’ s Sent ences
| [RWARN Chi cken Cabi n Rest aur ant X/ Xl Chi cken Queen XVI [ XVI |
3/ 14/ 94 Jasper VI/ VI VITI/TX 5/17/ 94 Beaunont XI VI XV 6/ 21/ 94
I VIV 5/2/94 5/2/94 XEE/XET 6/ 1/ 94
4/ 1/ 94 5/ 21/ 94
Hi cknman Hobbs/ Hobbs/ Hobbs/ Hobbs/ Hobbs/ Hobbs/ Hobbs/ 3180
GQun Count Gun Count Gun Count Gun Count Gun Count Gun Count Gun Count
Li nbrick GQuilty - Not Not Hobbs/ Hobbs/ 1020
Conspi racy Guilty Guilty Gun Count Gun Count
MeCr ay GQuilty - Hobbs/ Hobbs/ Hobbs/ 627
Conspi racy Gun Count Gun Count Gun Count
Chopane GQuilty - Hobbs/ 111
Conspi racy Gun Count
Gasaway Quilty - Hobbs/ Hobbs/ 387
Conspi racy Gun Count Gun Count
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Not es

$230

2 robbers

$1, 848

2 robbers

$0
Wi te Car

4 robbers

$0
Wi te Car
2 robbers

Death & Injury

$1, 300

2 robbers

$1, 160

2 robbers

Mar oon

Car

2 robbers

$2, 000

4 robbers

* Mouton -

Pl eaded guilty to msprision of felony,

testified for

government at trial.
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