IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40172

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
EDELM RO DELAGARZA- VI LLARREAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas, MAIIlen

May 8, 1998
Before WSDOM JOLLY, and H Gd NBOTHAM Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Edel mro Delagarza-Villarreal (“Delagarza”) appeals his
convictions for conspiracy to possess with intent to distribute
marijuana and possession with intent to distribute marijuana.
Del agarza argues that the evidence is insufficient to support the
convictions, that he received ineffective assistance of counsel,
and that the trial court erred when it refused to grant his notion
for a mstrial based upon evidence of governnent m sconduct. This
appeal al so presents an issue of apparent first inpressionin this
circuit--the scope of the fugitive disentitlenent doctrine in the

light of the Suprenme Court’s opinion in Otega-Rodriguez v. United

States. 507 U. S 234, 113 S.C. 1199, 122 L.Ed.2d 581 (1993). W



decline to apply the doctrine in this instance to dismss
Del agarza’s appeal. W instead affirmthe conspiracy conviction
and reverse the conviction for possession because of insufficient
evidence that Delagarza aided and abetted any co-conspirator’s
possessi on of marijuana.

I

This case arises froma reverse-buy sting operation. |In March
1994, Del agarza asked Jorge Cuaj ardo-Benavidez (" CGuajardo”), an
acquai ntance of Delagarza' s for nore than ten years, to broker a
marijuana transaction. Del agarza had several prospective
purchasers and Guaj ardo had connections--one of whom unbeknownst
to him was an informant. QGuajardo contacted the informant to set
up the transaction and a neeti ng was arranged bet ween Guaj ardo, and
the informant, and the Mexican drug supplier, “Juan Fonseca,” who
was in fact an undercover officer.

At the neeting, Guajardo i nspected a sanple of marijuana--a 4%
pound “brick”--and, based upon the sanple, struck a deal for a 500-
pound purchase at $250 per pound with a $40,000- to $60, 000- down
paynment, with the remai nder due in two weeks. Cuajardo suggested
that the transaction take place at a “stash house” on Sprague
Street in Edinburg, Texas, a location selected by Del agarza. The
men attenpted to do the deal the foll ow ng day, March 31, 1994, but
Del agarza’ s purchasers had suddenly departed. They agreed to try

again |later.



On April 18, 1994, Delagarza net wth Guajardo and told him
that his purchasers had returned to town and they could conplete
the drug deal. (Quajardo and Del agarza agreed to neet |ater after
Guaj ardo had contacted the undercover officer. (Guajardo and the
officer nmet at a K-Mart parking |ot and agreed on a 500-pound
delivery. Guajardo then returned to the Sprague Street stash
house, where he found Del agarza with Norberto De La Rosa and Fel i pe
Cl emente Munoz--the buyers. All three nen joined Delagarza in his
vehi cl e and proceeded to rendezvous with the undercover officer at
the K-Mart parking |ot.

The undercover officer, who carried a hidden wire, recorded
the neeting on audiotape. Guaj ardo approached the wundercover
officer and told him that the noney was there. Both nmen then
returned to Guajardo’s vehicle. The undercover officer asked how
much noney they had and De La Rosa answered “Cuarenta” (neaning
$40,000). De La Rosa then asked if the marijuana was “guarant eed”
and Munoz displayed the cash contained in a towel. Del agar za
i nqui red whet her the weed was of good quality, specifically, if the
marijuana was “green.” The officer answered affirmatively that the
drug was “pino” or green.

Upon confirmation that the marijuana was to be delivered to
the Sprague Street stash house, the undercover officer gave the
“bust signal” and arrested all four nen--Quajardo, Del agarza, De La
Rosa, and Munoz. The authorities seized exactly $40, 000.



Del agar za, Quaj ardo, De La Rosa, and Munoz were all charged in
a two-count indictnent for conspiracy to possess with intent to
di stribute and possession with intent to distribute marijuana. The
three co-defendants pled guilty, but Delagarza elected for trial.
The case began on August 9, 1994, and two days |ater, Del agarza
absconded during a court recess. A warrant was issued for his
arrest, and the trial went forward.

Meanwhi | e, the prosecutor | earned that the case agent had held
a brief, unauthorized conversation with two jurors, discussing his
educati onal background, j ob experience, personal on-the-job safety,
and | aw enforcenent corruption. The prosecutor advised the court
of these happenings and the court interviewed the two jurors,
di scussed the communications with the entire panel, dism ssed the
two conversationalists, and replaced themwith two alternates. The
case proceeded agai nst Del agarza i n absentia, and the jury returned
a guilty verdict as to the two charges on August 15, 1994, A
sentencing date was set two nonths later, but Delagarza failed to
show.

Co-defendants De La Rosa and Miunoz noved to withdraw their
guilty pleas during Del agarza’ s absence in the spring of 1995. A
supersedi ng indictnment was handed down against them and a jury
selected for the upcomng trial. Before trial began, however, the
two defendants opted to withdraw their notions to withdraw their

guilty pleas and abide by the ternms of their original plea



agreenents. Guaj ardo, De La Rosa, and Miunoz were sentenced on
March 27, 1996. None appeal ed.

Authorities recaptured Delagarza on April 23, 1996, and
returned him to the custody of the trial court. The court
sentenced hi mon August 7, 1996, to serve two concurrent 120-nonth
terms of inprisonnent for the drug convictions followed by a
consecuti ve one-day sentence for his failure to appear conviction.?
Del agarza tinely appeal ed.

1]

As an initial matter, we address the governnent’s request that
we invoke our discretion and enploy the fugitive disentitlenent
doctrine to di sm ss Del agarza’ s appeal w thout reaching the nerits.

It is generally accepted that <circuit courts have the
authority to fashion procedural rules governing the nanagenent of

litigation before them Otega-Rodriguez v. United States, 507

U S 234, 252, 113 S.C. 1199, 1210, 122 L.Ed.2d 581 (Rehnqui st,
C.J., dissenting) (1993). Specifically, the Suprene Court
recogni zed alnost thirty years ago that an appeal may be di sm ssed
if the appellant becones a fugitive fromjustice while his appeal

is pending. Milinaro v. New Jersey, 396 U S. 365, 365-66, 90 S. Ct

498, 498-99, 24 L.Ed.2d 586 (1970) (coining doctrine of
disentitlenent); United States v. DevValle, 894 F.2d 133, 134, 138

(5th Gr. 1990) (“As a general matter, wllful flouting of the

Del agarza had previously pled guilty to a superseding
indictnment for his failure to appear.



judicial systemon the part of one seeking appellate redress should

not go wholly unrecogni zed.”); United States v. donb, 877 F.2d 1,

3 (5th Gr. 1989). Since then, we have increnentally expanded the
rule to allow dismssal when the fugitive is captured before the
nmotion to dismss the appeal is ever filed, and, even further, this
circuit has held that the appellate court retains the discretionto
di sm ss an appeal when the appellant’s fugitive status commences
before the filing of an appeal. Devalle, 894 F.2d at 136. I n
fact, the case law could be read to condone di sm ssal even though
recapture may occur before the appellate process is invoked. 1d.
(noting dismssal may be appropriate “at least as to trial
proceedi ngs conpl eted before the appellant becane a fugitive.”).
The Suprenme Court, however, curtailed the application of the

fugitive disentitlenent doctrine in its 1993 Otega-Rodriguez

opinion. See 507 U S at 249-51, 113 S.C. at 1208-10. The facts
then before the Court closely mrror those before us now. The
defendant had fled the jurisdiction of the district court after
convi ction, but was apprehended before sentenci ng and appeal. The
El eventh Crcuit, without addressing the nerits of the appellant’s
argunents, dism ssed the appeal under the fugitive disentitlenent
doctrine. The Suprene Court granted certiorari to determ ne the
proper reach of the doctrine.

The Court initially acknow edged that “dismssal by an
appel l ate court after a defendant has fled its jurisdiction serves

an inportant deterrent function and advances an interest in



efficient, dignified appellate practice.” Otega-Rodriquez, 507

US at 242, 113 S. C. at 1204-05 (enphasis added). Noting that
the justifications advanced for allow ng dism ssal all assune that
a sufficient connection exists between the defendant’s fugitive
status and the appellate process so as to nake dismssal a
reasonabl e sanction, the Court turned to exam ne the basis for that
assunption when a fugitive is recaptured before the appellate
process begins. 1d. at 243-45, 113 S.C. at 1205-06.

The Court first noted that the risk of unenforceability of an
appellate court’s judgnent is nonexistent if the defendant is in
custody when he begins the appellate process. Id. at 244, 113
S.C. at 1206. Simlarly, the “efficient operation” of the
appel l ate process generally wll not have been interrupted by a
fugitive's absconding when the fugitive files an appeal after
recapture. 1d. at 245, 113 S.C. at 1206 (noting that court that
faces “additional trouble” is “the court before which the case is
pending at the tinme of escape”). Simlarly, the fugitive' s flight
fromthe district court’s jurisdiction affronts the dignity of the
district court--not that of the appellate court--and the tria
court has available to it adequate sanctioning authority to defend
its own dignity. Id. at 245-46, 113 S. . at 1206-07. Because the
trial court “is quite capable of defending its own jurisdiction,”
the district court may fashion an appropriate punishnment to deter
escape. Deterrence from escape of the district court’s

jurisdiction thus fails to withstand scrutiny as a justification



for appell ate di sm ssal when recapture occurs before the appellate
process is invoked. 1d. at 247, 113 S.Ct. at 1207.
Thus, the Court concl uded that

whi | e di sm ssal of an appeal pendi ng whil e the defendant
is a fugitive may serve substantial interests, the sane
interests do not support a rule of dismssal for all
appeals filed by fornmer fugitives, returned to custody
before invocation of the appellate system Absent sone
connection between a defendant’s fugitive status and his
appeal , as provided when a defendant is at |arge during

“t he ongoi ng appel l ate process,” . . . the justifications
advanced for dismssal of fugitives’ pending appeals
generally wll not apply.

Id. at 249, 113 S.Ct. at 1208 (enphasi s added).

The Court, however, did not conpl etely di senmbowel an appell ate
court’s authority to apply the disentitlenent doctrine when a
defendant’s fugitive status predates the appeal. 1d., 113 S.C. at
1208. For instance, if a long escape would so prejudice the
governnent at retrial after a fugitive's successful appeal
enpl oynent of the doctrine may be appropriate.? 1d., 113 S.C. at
1208. Simlarly, a defendant’s flight that prevents the appellate
court fromconsolidating his appeal with that of his co-defendants
could justify application of the dismssal rule, if the appellate
court were to determne that the inability to consolidate worked a

“significant interference with the operation of its appellate

2The Court specifically noted, however, that an appeal
successfully prem sed on insufficiency of the evidence would fal
outside that class of cases. |Irrespective of the prejudice to the
governnent, a defendant may not be retried if he wins under that
argunent. 507 U S. at 249, 113 S.Ct. at 1208. Del agarza presents
argunents prem sed on insufficiency of the evidence, but also on
i neffective assi stance of counsel and failure to grant a mstrial.



process.” Id. at 250, 113 S. C. at 1209. Finally, the Court
declined to require a case-specific analysis, but provided that
appel l ate courts may fashion generally applicable rules to apply to
specific, recurring situations. Furthernore, the circuits need not
operate in uniformty in their promulgation of fugitive dism ssa
rules. 1d. at 250-51 nn.23 & 24, 113 S.C. at 1209 nn. 23 & 24.
Thi s appeal presents this Crcuit’s first opportunity to offer

our interpretation of Otega-Rodriguez. The governnent maintains

that it will be unduly prejudiced should Del agarza succeed in his
appeal and this action be remanded for a new trial. The audio
t aped conversations of Del agarza and his co-defendants along with
the “brick” of marijuana have since been destroyed, and t he $40, 000
has been forfeited to state authorities. The governnment also
contends that it already has been unduly prejudi ced by Del agarza’s
fl eei ng because the co-defendants, who had initially pled guilty,
attenpted to withdraw their pleas when Del agarza fl ed.

Not wi t hst andi ng the governnent’s argunents, however, we nust
conclude that the alleged prejudice to the government wll not
suffice to support dism ssal of Delagarza’ s appeal. First, the
governnent failed sufficiently to denonstrate that the “brick” of
mari j uana woul d not have been destroyed nor the $40,000 forfeited
to the state absent Delagarza’ s fugitive status. Second, should
Del agar za succeed on his insufficiency of the evidence argunents,
this action will not be remanded for a new trial. The Suprene

Court laid down a specific rule that prejudice to the governnent at



retrial may not be utilized as a factor favoring dism ssal of the
appeal when the fugitive defendant’s argunent concerns sufficiency
of the evidence, sinply because success on an insufficiency of
evi dence argunent would not result in retrial.?

Additionally, the governnent nmade no attenpt to tie the
co-defendants’ decisions to wthdraw their guilty pleas to
Del agarza’s absence. There is no evidence before this court that
De La Rosa and Minoz attenpted to withdraw their gqguilty pleas
because of Delagarza's fugitive status. W do not nean to place a
significantly heavy burden on the prosecution to denobnstrate
prejudi ce before application of the disentitlenent doctrine may be
i nposed. W sinply hold that, whatever the burden nmay be, the
governnent did not neet it in this instance.

The governnent also suggests that the long delay of the
instant appeal, occasioned by Delagarza's fugitive status,
unnecessarily burdened this court’s appellate process. W cannot
say, however, that the delay in this case significantly interfered

with our judicial process. See Otega-Rodriguez, 507 U S. at 250,

113 S. . at 1209. Again, it is inportant to note what we are not
hol ding: W are not hol di ng that del ay occasi oned by a defendant’s
fleeing may never work a significant interference with our court
systemso as to justify dismssal. W are holding only that the

delay in this case fails to neet that standard.

3See supra note 2.
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Finally, the governnment maintains that dismssal is proper
because Delagarza’'s fugitive status created the potential for
separate appeals. Although the three co-defendants who pled guilty
did not appeal, the governnent argues that they could have done so
and this court could not have consolidated all of the defendants’
appeal s because of Delagarza s absence. For instance, the
governnment maintains that the three co-defendants’ appeals could
have been consol i dated had t hey appeal ed, but, in such a situation,
Del agar za, because of his fugitive status, woul d have been af f orded
his own separate appeal absent application of the disentitlenent
doctrine. Thus, the governnent suggests that we devel op a general
rule allowing dismssal of any fugitive defendant’s appeal when
t hat defendant has been tried and convicted wth one or nore co-
def endants who coul d have appealed fromtheir own convictions or
sent ences.

It is true that the Suprene Court specifically noted that a
defendant’s flight that worked a significant interference with the
appellate process by preventing the appellate court from
consolidating his appeal with those of his co-defendants could
justify application of the dismssal rule. 1In this case, however
Del agarza’ s co-defendants did not appeal and we are unable to hold
that affording Delagarza an appeal works a “significant
interference” with our normal appellate practice. W are thus
constrained to hold that the nere potential interference with our

consol i dati on process presented here does not neet the requisite

-11-



test for denonstrating “sone connection between [the] defendant’s
fugitive status and his appeal.” The prosecution’s notion to
di sm ss shall be deni ed.

|V

A

Turning to the nerits of the appeal, Delagarza initially
argues that the evidence is insufficient to support his conviction
for conspiracy to knowingly and intentionally possess with intent
to distribute a controll ed substance. He contends that there is no
evi dence that he nade any arrangenents to purchase the marijuana
and that the uncorroborated testinony of an all eged co-conspirator
does not prove his guilt beyond a reasonabl e doubt. The governnent
mai nt ai ns, however, that all of the evidence, including Guajardo’s
testinony, sufficiently supports the conviction.

(1)

When eval uating an insufficiency claim we view the evidence
and all reasonable inferences to be drawn therefromin the |ight
nmost favorable to the governnent to determ ne whether a rationa
trier of fact could have found the essential elenents of the

of fense beyond a reasonable doubt.* United States v. Geer, 137

“We enpl oy this standard of review because Del agar za preserved
his insufficient evidence claim by noving for a judgnent of
acquittal at trial. United States v. Sneed, 63 F.3d 381, 385, n.2
(5th Gr. 1995), cert. denied, 516 U. S. 1048, 116 S.C. 712, 133
L. Ed. 2d 667 (1996); see United States v. Galvan, 949 F. 2d 777, 782-
83 (5th Gr. 1991) (reviewing for “mani fest m scarriage of justice”
because defendant failed to nove for directed verdict or judgnent
of acquittal).

-12-



F.3d 247, 249 (5th Gr. 1998) (citing United States v. Bell, 678

F.2d 547, 549 (5th Gir. 1982) (en banc), aff’d, 462 U S. 356, 103
S.Ct. 2398, 76 L.Ed.2d 638 (1983)); United States v. Burton, 126

F.3d 666, 669-70 (5th Cr. 1997). *“*The evidence need not exclude
every reasonabl e hypot hesi s of i nnocence or be whol ly inconsistent
Wi th every concl usion except that of guilt, and the jury is free to

choose anong reasonabl e constructi ons of the evidence. Burt on,

126 F. 3d at 669-70 (quoting United States v. Bernea, 30 F.3d 1539,

1551 (5th Gr. 1994)). Qur review does not change irrespective of
whet her the evidence is direct or circunstantial. Burton, 126 F. 3d
at 670. What we may not do is reweigh the evidence or assess the

credibility of the w tnesses, but instead we nust accept all
credibility choices that tend to support the jury's verdict.’”

Sneed, 63 F. 3d at 385 (quoting United States v. Anderson, 933 F. 2d

1261, 1274 (5th Cir. 1991)); United States v. Lopez, 74 F.3d 575,

577 (5th Cir.), cert. denied, us __ , 116 S.Ct. 1867, 134

L. Ed. 2d 964 (1996).
(2)

To prove a drug conspiracy in violation of 21 U S.C. 8§ 841
and 846, the governnent nust present evi dence denonstrati ng beyond
a reasonabl e doubt (1) the existence of an agreenent between two or
nore persons to violate the narcotics laws, (2) that the defendant

knew of the agreenent, and (3) that he voluntarily participated in

-13-



the agreenent.® United States v. Maltos, 985 F.2d 743, 746 (5th

Cr. 1992) (citing United States v. Gllo, 927 F.2d 815, 820 (5th

Cr. 1991)). The governnent is not required to nake its case
t hrough direct evidence, but “[t] he agreenent, a defendant’s guilty
know edge and a defendant’s participationin the conspiracy all may
be inferred from the ‘devel opnent and col |l ocati on of

circunstances.’” Mltos, 985 F. 2d at 746 (quoting United States v.

Lentz, 823 F.2d 867, 868 (5th Cr.) (quoting United States V.

Vergara, 687 F.2d 57, 61 (5th Gir. 1982)), cert. denied, 484 U.S.

957, 108 S.Ct. 354, 98 L.Ed.2d 380 (1987)).
The defendant’s nere presence at the crinme scene is alone
insufficient to support a reasonable inference that he is a

participant in the conspiracy. United States v. Chavez, 947 F. 2d

742, 745 (5th Gr. 1991). Presence and association, along with
ot her evidence, however, are factors that may be consi dered by the
jury in finding conspiratorial participation. 1d.

The record contains anple evidence supporting the jury’'s
finding beyond a reasonabl e doubt that Del agarza knew about and
voluntarily participated in a drug conspiracy. GQGuajardo testified

t hat he sought to buy marijuana fromthe informant at Del agarza’'s

°Del agar za argues that the governnment failed to prove an overt
act in furtherance of the conspiracy. No proof of an overt act is
required in order to obtain a conviction for conspiracy to possess
a controlled substance with the intent to distribute it. United
States v. Bernea, 30 F.3d 1539, 1551-52 (5th Gr. 1994), cert.
deni ed, 513 U. S. 1156, 115 S.Ct. 1113, 130 L.Ed.2d 1077 (1995);
United States v. Ayala, 887 F.2d 62, 67 (5th Cr. 1989).

-14-



request and that a connection existed between Del agarza and the
stash house on Sprague Street. Delagarza actively participated in
di scussions with the undercover officer before the drug deal was
consummat ed and he was present when the participants decided to
make the drugs-for-noney exchange at the Sprague Street residence.
We find unpersuasi ve Del agarza’ s sufficiency argunent with respect
to his conviction for conspiracy.
B
Del agarza argues nore persuasively that the evidence is
insufficient to support his conviction for possession with intent
to distribute marijuana, the substantive count of which he was
convicted. To obtain a conviction for possession with intent to
distribute, the governnent nust prove that the defendant: (1)
know ngly (2) possessed a controlled substance (3) with intent to

distribute it. United States v. Gonzales, 121 F.3d 928, 936 (5th

Cr. 1997); Lopez, 74 F.3d at 577 (citing United States v. D az-

Carreon, 915 F.2d 951, 953 (5th Gr. 1990)). The gover nnment
proceeded agai nst Del agarza under an aiding and abetting theory--
that is, that he ai ded and abetted Guaj ardo i n possessi ng marijuana
with the intent to distribute it.

A defendant nmay be convicted of aiding and abetting a
substantive crim nal offense “when he associates wth the crim nal
activity, participates in it, and acts to help it succeed.”
Gonzales, 121 F.3d at 936. “A conviction for aiding and abetting

t he possession of a controlled substance with intent to distribute

-15-



does not require that [the defendant] have actual or constructive
possession of the drug. It only requires that [he] associate
hinmself with the venture, and participate in a way calculated to

bring about that venture's success.” United States v. Pena, 949

F.2d 751, 755-56 (5th Gr. 1991). Here, Del agarza nust have ai ded
and abetted “both the possession of the drug and the intent to

distributeit.” United States v. Wllians, 985 F. 2d 749, 753 (5th

Cr. 1993). W may uphold the conviction even if Del agarza never
had actual or constructive possession of the marijuana. &onzales,
121 F.3d at 936; Wllians, 985 F.2d at 753. Wi | e Del agar za
hi msel f need not have actually or constructively possessed the
marijuana in order to sustain his conviction, at |east one of his

co-def endants nust have had such possession. United States v.

Lindell, 881 F.2d 1313, 1322-23 (5th Cr. 1989) (noting defendant’s
actions “facilitated the possession by others of mari huana with the
intent to distribute.”).

The gover nnent contends that co- def endant Guaj ardo’ s
“possession” of the sanple 4% pound brick of marijuana when he
inspected it for its quality, along wth evidence of Del agarza’s
active participation and presence at the drug negotiations,
suffices to support Del agarza’s conviction. Although the evidence
easily supports a reasonable juror’s finding that Del agarza ai ded
and abetted an intention or plan to distribute marijuana once it
was possessed, the evidence will not support a finding that he

ai ded and abetted the possession of marijuana. The sinple fact is

-16-



t hat Quaj ardo never possessed the 4% pound sanpl e. Based on the

evidence in the record before us, no rational trier of fact could

have so found. The only evidence in the record is that the
under cover agent “handed Guajardo a sanple of marihuana . . . for
his inspection” during the negotiations. Guajardo’s nere

inspection in this instance does not constitute possession,
especi al |y when Guaj ardo di d not purchase the brick and returned it
to the undercover agent. |Inasnmuch as the record wll not support
possession by Guajardo, Delagarza did not aid and abet the
possession of the marijuana brick and his aiding and abetting
convi ction must thus be overturned.
C

As his third point of error, Delagarza argues that he received
i neffective assistance of counsel at trial in violation of the
Si xth Anendnent. Del agarza raises this issue for the first tine on
appeal . As a general rule of practice, we wll not address on
direct appeal ineffective assistance clains not presented to the

district court. United States v. Chavez-Valencia, 116 F.3d 127,

133-34 (5th Cr. 1997); United States v. Gaytan, 74 F.3d 545, 557

(5th Gr.), cert. denied, us __ , 117 s.a. 77, 136 L.Ed.2d

36 (1996); United States v. Packer, 70 F.3d 357, 361 (5th Cr.

1995) (quoting United States v. Navejar, 963 F.2d 732, 735 (5th

Gir. 1992)), cert. denied, us _ , 117 S.&. 75, 136 L.Ed.2d

34 (1996); United States v. Fry, 51 F.3d 543, 545 (5th Cr. 1995).

We grant an exception to this rule “only in rare cases where the

-17-



record allows] us to fairly evaluate the nerits of the claim”
Navej ar, 963 F.2d at 735.

Del agarza maintains that his trial attorney failed to object
to nunerous hearsay statenents and to the adm ssion into evidence
of several extraneous offenses of his co-conspirators. The
district court held no hearing on the matter to devel op the facts
and the record does not provide sufficient detail about the
attorney’s conduct to allow us to make a fair evaluation of the
merits of Delagarza's claim W thus deny Del agarza’'s appeal on
this ground wthout prejudice to his ability to raise it
collaterally in a habeas corpus proceedi ng.

D

In his final point of error, Delagarza nmaintains that his
Fourteenth Amendnent rights were violated “by the intentional acts
of governnent agents.” Wile the trial was ongoing, two sitting
jurors approached the case agent and engaged in a five- to
fifteen-mnute conversation wth him Their inquiries did not
concern the specifics of the trial, but instead indicated their
curiosity wth certain aspects of the agent’s occupation.
Del agarza’s trial counsel requested a mstrial, but the district
j udge denied the notion, dismssed the two jurors fromthe panel,
and replaced them wth tw alternates. Although trial counsel
i ndicated his satisfaction with the remaining jurors’ retention on
the panel and did not renew the notion for mstrial, Delagarza now

argues that the officer’s conduct was so outrageous that it
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violated his right to a fair trial and we should thus dismss the
charges against him?®

In a crimnal case, any private conmmunication,
contact, or tanpering directly or indirectly, wth a
juror during a trial about the matter pending before the
jury is, for obvious reasons, deened presunptively
prejudicial. . . . The presunption is not conclusive,
but the burden rests heavily upon the Governnent to
establish, after notice to and hearing of the defendant,
that such contact with the juror was harmless to the
def endant .

Dennman, 100 F. 3d at 405 (quoting Renmer v. United States, 347 U S.

227, 229, 74 S.Ct. 450, 451, 98 L.Ed.2d 654 (1954)). The trial
court nust conduct a hearing after receiving notice of such

comuni cation to determ ne the underlying circunstances, the inpact

5The governnent nmi ntains that Del agarza has not appeal ed the
denial of his motion for mstrial and, thus, that he has waived
that issue. United States v. Denman, 100 F.3d 399, 405 (5th Gr.
1996) (“We review for abuse of discretion atrial judge s denial of
a notion for mstrial based on allegations of inproper
extrajudicial conduct by jurors.”); United States v. Alneida-Biffi,
825 F.2d 830, 833 (5th Gir. 1987), cert. denied, 485 U.S. 1010, 108
S.C. 1478, 99 L.Ed.2d 706 (1988). Applewhite v. Reichhold
Chem cals, Inc., 67 F.3d 571, 573 (5th G r. 1995) (noting failure
to brief and argue issue constitutes waiver). Because Del agarza
did not raise this argunent with the district court, according to
the governnent, we review for plain error. United States V.
Wlson, 116 F.3d 1066, 1085 (5th Gr. 1997); Fed. R CrimP. 52(b).
Plain error is “*error so obvious and substantial that failure to
notice it wuld affect the fairness, integrity, or public
reputation of the judicial proceedings and would result in manifest
injustice.”” United States v. Johnson, 127 F. 3d 380, 393 (5th Gr.
1997) (quoting United States v. Reyes, 102 F.3d 1361, 1364 (5th
Cr. 1996)). In his brief, however, Delagarza lists as his fourth
issue that “[t]he trial court erred in not granting a notion for
mstrial upon receiving evidence that one of the Governnent’s
wtness [sic] had conversed with jury nenbers outside of the
courtroom. . . .” As is evident from our discussion, however,
Del agarza’s appeal on this ground is neritless irrespective of the
standard of review
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of the contact on the juror, and if prejudice resulted. 1d. Qur
cases set out a two-pronged inquiry: (1) whether the challenged
i nterchange was about the matter pending before the jury, and (2)
whet her the defendant was prejudiced by the discussion. |d.

The district court conducted an adequate investigation into
the case agent’s conversation wth the two jurors. Bef ore
dismssing them the judge interviewed the tw jurors and
determ ned that the topic of their conmunication with the agent was
unrelated to the trial and, although certainly inproper, resulted
in no prejudice to Del agarza. The court further questioned the
remaining jurors as to whether they had communicated with the
di sm ssed jurors. None had and the court properly replaced the
dismssed jurors with alternates and allowed the trial to conti nue.
Whether we review for plain error or abuse of discretion,
Del agarza’s appeal on this issue is without nerit and is deni ed.

\Y

For the foregoing reasons, we reverse Delagarza’s conviction
for possession with intent to distribute marijuana and affirmhis
conviction for conspiracy to possess with intent to distribute
mar i j uana.

MOTI ON TO DI SM SS DEN ED

AFFIRVED in part; REVERSED in part; and
REMANDED f or RESENTENCI NG
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