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EDITH H JONES, G rcuit Judge:

" District Judge of the Northern District of Texas, sitting
by desi gnati on.



This case pits a community’s effort to send 22 children
to the school that will best serve their educational needs! agai nst
the district court’s interpretation of a 27-year-old statew de
school desegregation decree. At issue is whether the injunctive
decree prohibits a nei ghborhood subdivision from changi ng school
districts, even though the nove would only alter the racial
conposition of the district fromwhich the subdivision is detached
by approximately 2.7 percent.

Because we conclude that the proposed boundary change
does not violate the United States Constitution or the district
court’s desegregation order, properly construed, we REVERSE

l.

Since 1971, the Texas public education system has been
governed according to a federal court order? designed to ensure
that “no child wll be effectively denied equal opportunity to
educati onal opportunities on account of race, color or nationa
origin.” The nodified order provides, inter alia, that the state
of Texas, the Texas Education Agency (“TEA’), its officers, agents,

and enpl oyees

! Texas’'s annexation and detachnent statute exists to allow
residents of a territory sone choice in determning their schoo
district affiliation. See, e.g., Comal Indep. Sch. Dist. v.
Bexar County, No. 066-R6-283 (Commir Educ. Jan. 1984).

2 Hereinafter, the 1971 federal court order will be referred
to as “nodified order 5281” or sinply “nodified order.”
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shall not permt, nake arrangenents for, approve,
acqui esce in, or give support of any kind to changes in

school district boundary |lines -- whether by detachnent,
annexation, or consolidation of districts in whole or in
part -- which are designed to, or do in fact, create,

mai ntain, reinforce, renew, or encourage a dual system
based on race, color, or national origin.

According to the nodified order, the board of trustees of any
school district desiring to annex or consolidate wth a nearby
district nust notify the Texas Conmm ssioner of Education
(“Conmm ssioner”) of its intentions. The Conm ssioner is required
to investigate “the effects of such a projected change of
boundari es on the desegregation status of all the school districts
concerned.” The Conm ssioner nust then report the results of his
investigation to the appropriate county and |ocal officials,
stating whether the proposed change is in violation of |aw

In January 1991, the Forest Springs subdivision, which
lies on the boundary of the Goodrich and Livingston |ndependent
School districts, sought detachnent from Goodrich and annexationto
Li vingston. |If approved at that tinme, the detachnent woul d have
renoved approxi mately 380 acres and twenty-two students (twenty of
whom are white) from Goodrich. After notice and public hearing,
the Livingston |.S.D. school board wunaninously approved the
proposed annexation. Goodrich, however, di sapproved t he detachnent
request, and the Forest Springs subdivision appealed to the
Comm ssi oner.

Foll ow ng a hearing on the nerits, the Comm ssi oner found
that the proposed detachnent and annexation neither violated
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nmodified order 5281 nor wuld inpose significant adverse
educational, economc, or social effects on the students in the
affected territories.® See Forest Springs Subdivision v. Goodrich
| ndep. Sch. Dist., No. 240-R6-391 (Commir Educ. Sept. 1992). The
Comm ssi oner made pertinent findings of fact and concl usions of
I aw:

Fi ndi ngs of Fact

12. [Forest Springs’s] detachnent from Goodrich |.S. D.
will not result in racial inbalance; however, it does
change the majority and mnority percentage of [ Goodrich
|.S.D."s] school population, based on average daily
att endance, by nore than one percent.

14. There is no evidence that the detachnent of
Petitioner Forest Springs Subdivision from Respondent
Goodrich 1.S.D. is designed to or does in fact, create,
mai ntain, reinforce, renew, or encourage a dual school
system based on race, color, or national origin.

15. There is no evidence that the annexation of
Petitioner Forest Springs Subdivision from Respondent
Livingston |.S. D. is designed to or does in fact, create,
mai ntain, reinforce, renew, or encourage a dual schoo
system based on race, color, or national origin.

8 Under Texas law at that tine, the Conm ssioner was
required to

consi der the educational interests of the students in
the affected territory and the affected districts and
the social, econonic, and educational effects of the
proposed boundary change.

Tex. Educ. Code Ann. § 19.022(i) (West 1991).
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Concl usi ons of Law

2. The change of boundaries resulting fromdetachnent of
the affected territory from Respondent Goodrich |.S. D
and the annexation of Forest Springs Subdivision,
Petitioner, to Livingston 1.S.D. does not violate
[ modi fied order] 5281.

3. Detachnent of the affected territory from Respondent
and annexation of that territory to Livingston |.S.D

w Il have no significant adverse educational, econom c,
or social effect on the school districts or students
i nvol ved.

| d. The Conm ssioner ordered that Forest Springs be annexed to
Li vi ngston. See id.

Goodrich sought judicial review of the Conm ssioner’s
decision. A state district court reversed the order and renmanded
the cause to the Comm ssioner to enter a new order denying the
detachnent and annexati on. But the Austin Court of Appeals
reversed the district court. See Texas Educ. Agency v. Goodrich
| ndep. Sch. Dist., 898 S.W2d 954, 956 (Tex. App.--Austin 1995,
wit denied). The appeals court reasoned that due deference nust
be accorded the Conmm ssioner’s judgnent. In Texas, an agency’s
determ nation nust be affirnmed where it i s supported by substanti al
evi dence. Applying that test, the appeals court concluded that
“[t]he Commissioner’s finding that the proposed boundary change
woul d not create, maintain, reinforce, renew, or encourage a dual

school systembased on race, color or national origin is supported



by substantial evidence” and rendered judgnent affirmng the
Comm ssioner’s decision. 1d. at 959.

After the Texas Suprene Court denied its application for
wit of error, Goodrich filed a Motionto Intervene in Cvil Action
5281, conplaining now to the federal court that the proposed
boundary change violated the court’s nodified order and requesting
an injunction. Li vingston 1.S.D., its Board of Trustees, and
i ndividual residents of the Forest Springs subdivision who had
signed the original petition for detachnent and annexation were
j oi ned as Def endants-Intervenors.

The district court held a hearing on August 22, 1996, in
which evidence was introduced — including the entire
admnistrative record of the proceedings before the TEA — and
testinony of |ay and expert w tnesses was taken. Participation by
the State of Texas and the United States, the naned parties to the
original action, was mninal. Al t hough Goodrich’s notion for
injunctive relief was denied, the district court proceeded to i ssue
a decl aratory judgnent, hol ding:

After careful consideration of the evidence

presented to this court in this proceeding, it

is determned that the proposed detachnent

[ of ] Forest Springs subdivision from Goodrich

and annexation to Livingston |[|ndependent

School District would reinforce, renew and

encourage a dual school system based on race

and color, in violation of this court’s order
of July 17, 1971.



The residents of Forest Springs filed this tinely
appeal .* They argue that the district court erred in (1) finding
that under principles of issue preclusion the state court
proceedi ngs should not bar Goodrich’s subsequent intervention in
federal court; (2) finding that the proposed detachnment and
annexation would reinforce, renew or encourage a dual school
system and (3) refusing to apply present standards governing
school desegregation |aw, rather than those set out in the nodified
order. Neither the state of Texas nor the TEA has appeal ed, but
both the United States and Goodrich have filed briefs as appel |l ees.

1.

Bef ore we consi der Forest Springs’s issues, the Appell ees
contend, we nust decide its citizens’ constitutional standing as
intervenors to proceed with this appeal. See D anond v. Charl es,
476 U.S. 54, 68, 106 S. C. 1697, 1706 (1986). The Residents nust
establish (1) that they have suffered an “injury in fact,” (2)
which is fairly traceable to the challenged action, and (3) which
wll be redressed by a favorable decision of this court. See
Anmerican Forest & Paper Ass’'n v. EPA, 137 F.3d 291, 296 (5th Gr.
1998) .

Because the Residents’ clains so easily fulfill “the

i rreduci bl e constitutional mni numof standing,” Lujan v. Defenders

4 Hereinafter, we will refer to the appellant as either the
residents of Forest Springs or sinply the Residents.
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of Wldlife, 504 U S 555, 560, 112 S. C. 2130, 2136 (1992), it is
a shane that the governnent resorts to specious argunents to deny
standing. Following a favorable ruling fromthe state appellate
courts, the Forest Springs subdivision won the right to be detached
from Goodrich and becone part of Livingston |.S. D For the
Resi dents of Forest Springs this victory entitled parents to send
their children to a public school system many felt had “better
educational and extracurricular opportunities.” Texas Educ.
Agency, 898 S.W2d at 959. The decision also allowed these
citizens to support Livingston|.S. D. with their tax dollars and to
participate as nenbers of the |ocal comunity. When Goodrich
intervened in federal court and secured a favorable declaratory
j udgnent overturning the annexation, all that was |ost.

The Appel | ees contend, however, that because neither the
state nor the TEA has appeal ed, the Residents al one | ack standi ng.

Appellees cite Dianond in support of their position, but their

reliance is msplaced. Dianond was a pediatrician engaged in
private practice in Illinois. After the federal court of appeals
declared an Il linois abortion | aw unconstitutional and the State’s

attorney general elected not to defend the | aw any further, D anond
appealed to the Suprene Court. The Court held that D anond was
unable to satisfy the constitutional requirenents of standing
because private parties have no judicially cognizable interest in

the prosecution or nonprosecution of state | aws. The Court



reasoned that a private citizen cannot conpel a state to apply its
laws with a particul ar degree of vigor, nor nust the state enact a
statute in accord with his wshes. See D anond, 476 U S. at 65,
106 S. . at 1705. As the Court concluded, “[Db]ecause the State
alone is entitled to create a legal code, only the State has the
kind of ‘“direct stake’ . . . in defending the standards enbodied in
that code.” 1d. at 65, 106 S. . at 1705.

Unli ke the appellant in D anond, the residents of Forest
Springs do not pursue this appeal in order to conpel the state to
enforce its laws, and they are not trying to defend the
constitutionality of a legislative judgnent in the absence of a
state representative. I nstead, the Residents are defending a
private right they gained in state court to annex their subdivision
to and send their children to school in Livingston |I.S.D. These
Residents are not nerely “concerned bystanders” 1invoking the
exercise of judicial power “sinply as a ‘vehicle for the
vindi cation of value interests,’”” id. at 62, 106 S. . at 1703
(quoting United States v. SCRAP, 412 U. S. 669, 687, 92 S. . 2405,
2416 (1973)). They are concerned parents with a direct stake in
the quality of education they are able to secure for their children
and, hence, in the outcone of this appeal.

Moreover, a favorable decision from this court would
directly redress the harmalleged in this case. The Comm ssioner’s

order required that Forest Springs be annexed to Livingston |.S. D.



An order of the Conmm ssioner remains in effect until it is nodified
or set aside by the courts. See Tenple Indep. Sch. D st. v.
Proctor, 97 S.W2d 1047, 1052 (Tex. Cv. App.--Austin 1936, wit
ref’d). A favorable ruling fromthis court would renove the | ast
obstacl e preventing Forest Springs’'s detachnment from Goodrich and
annexation to Livingston. Although a new date for the annexation
woul d be required, state | aw provi des that an appeal ed deci si on of
t he Comm ssioner becones effective on a date set by the district
court in Travis County. See Tex. Educ. Code Ann. § 13.005(c) (West
1996). Neither the state of Texas nor the Conm ssioner is required

to take any action to effectuate the Conm ssioner’s earlier order.

As a result, the redressability prong as well as the other
standards in the Constitution’s Article Ill standing requirenent is
satisfied.

L1,

The Residents argue first that the district court erred
in refusing to apply preclusive effect to the final state court
judgnent, which affirmed the Comm ssioner’s finding that the
proposed det achnent and annexati on woul d not vi ol ate Modified O der
5281.

Comon-|l aw doctrines of issue and claim preclusion
ordinarily shield final judicial determnations of admnistrative
bodi es, whether under the aegis of federal or state governnent.

See Astoria Fed. Sav. & Loan Ass’'n v. Solimno, 501 U. S. 104, 107-
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08, 111 S. C. 2166, 2169 (1991). Federal courts nust give a State
agency’ s decision “the sane preclusive effect to which it would be
entitled in the State’s courts.” University of Tennessee V.
Elliott, 478 U. S. 788, 799, 106 S. C. 3220, 3226 (1986).

Under Texas law, a party seeking to invoke issue
precl usi on nust establish: (1) the facts sought to be litigated in
the second action were fully and fairly litigated in the prior
action; (2) those facts were essential to the judgnent in the first
action; and (3) the parties were cast as adversaries in the first
action. See Bonniwell v. Beech Aircraft Corp., 663 S. W2d 816, 818
(Tex. 1984). Judgnents and decisions of state admnistrative
agencies are entitled to preclusive effect where the admnistrative
agency has acted in adjudicatory, judicial or quasi-judicial
capacity. See Railroad Commin v. Phillips, 364 S.W2d 408, 411
(Tex. Cv. App.--Austin 1963, no wit); see also Mickelroy v.
Ri chardson |Indep. Sch. Dist., 884 S W2d 825, 830 (Tex. App.--
Dall as 1994, wit denied).

In this case, the first two requirenents for issue
preclusion clearly apply. The parties’ dispute was litigated to
the hilt in state admnistrative and judicial proceedings,
i ncludi ng the issue whether the proposed boundary change vi ol at ed
“Inmodified order] 5281 or result[ed] in significant adverse
educational, economc or social effects, or whether the boundary

changes [were] in the educational interests of the students.”
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Forest Springs Subdivision v. Goodrich Indep. Sch. Dist., No. 240-
R6-391 (Conmir Educ. Sept. 1992).

The appellees urge, and the district court erroneously
held, that issue preclusion is inapplicable because the state
courts did not rule definitively on whether the proposed boundary
change conplied with nodified order 5281. Technically, as
appel |l ees observe, the only issue before the state courts was
whet her the Comm ssioner’s findings were supported by substanti al
evidence.® But this is all that issue preclusion requires in the
adm nistrative context. A state court review ng the decision of an
adm ni strative agency need not proceed as thoughit were witing on
tabula rasa. See Krener v. Chem cal Constr. Corp., 456 U. S. 461,

481 n. 21, 102 S. Ct. 1883, 1897 n.21 (1982).

> The Texas Court of Appeals framed the issue in this
manner :

Al t hough the parties have defined their dispute in
terms of violation of the federal order, this Court
does not sit to interpret and collaterally enforce a federal

order. Instead, . . . we review for substantial evidence
questions commtted to the agency’s discretion and chal |l enged by
the parties on appeal. By stipulation the parties agreed that

the creation, maintenance, reinforcenment, renewal, or

encour agenent of a dual school systemin violation of the federal
order was the only educational effect of sufficient gravity to
precl ude Forest Springs’ annexation to Livingston. Therefore,
the issue before us is whether the Conm ssioner’s decision to
all ow the annexation of Forest Springs to Livingston |I.S. D is
supported by substantial evidence that such boundary change woul d
not create, maintain, reinforce, renew, or encourage a dual

school system based on race, color, or national origin.

Texas Educ. Agency, 898 S.W2d at 956-57 (citations omtted).
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The district court alsorejected issue preclusion arising

fromthe state proceedings with a puzzling statenent that

if the parties had sought to relitigate in state court

the issues that had been deci ded by the nodified order,

this court could have been noved to enjoin the state

court proceedings inorder to ‘protect or effectuate’ its

judgrment. 22 U.S.C. § 2283.
This statenent may be correct, but it is quite beside the point.
The parties never sought to relitigate issues in state court that
had been decided by the nodified order. On the contrary, the
adm nistrative proceeding before the Comm ssioner followed the
express directive of the nodified order, which required the
Commi ssioner to investigate and issue findings concerning how any
proposed school boundary change affects the schools’ desegregation
status and whether it conports with “the law,” presumably i ncl udi ng
nmodi fied order 5281. If there is a procedural anomaly in this
approach, it was created by the nodified order and not by the
Comm ssioner or the parties.

But while the state adm nistrative proceedings would
generate i ssue preclusion anong their participants, Forest Springs
and Goodrich, this cannot occur as to the United States, which was
not a party to the state proceedi ngs. Normal ly, a judgnent or

decree cannot bind strangers to the litigation. See Martin v.

Wl ks, 490 U. S. 755, 762, 109 S.Ct. 2180, 2184 (1989). Although
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there are some exceptions to this rule,® the United States is
rarely “barred from independent litigation by the failure of a
private plaintiff.” United States v. East Baton Rouge Parish Sch.
Dist., 594 F.2d 56, 58 (5th Cr. 1979); but see Tyus v. Schoenehl,
93 F.3d 449, 456 (8th Cr. 1996). Barring a show ng, not nade
here, that the governnent maintained a “laboring oar” in the state
court litigation, Montana v. United States, 440 U S. 147, 155, 99
S. . 970, 974 (1979) (quoting Drummond v. United States, 324 U. S.
316, 318, 65 S. . 659, 660 (1945)), preclusion doctrine is

i napplicable to the United States.’

6 Exceptions to this general rule have been found where
there is privity between the party to the second suit and a party
who is bound by an earlier judgnent, see Richards v. Jefferson
County, Ala., 517 U S. 793, 798, 116 S. Ct. 1761, 1766 (1996);
where a person, although not a party, has his interests
adequately represented by soneone with the sane interest who is a
party, as in the case of a “class” or “representative” suit, see
id. at 798-99, 116 S. C. at 1766 (citing Hansberry v. Lee, 311
US 32, 41-42, 61 S. . 115, 117-18 (1940); Fed. R Cv. P
23); where a party to the second suit exercised “control” over
the litigation of a party who was bound by the earlier action,
see Montana v. United States, 440 U S. 147, 154-55, 99 S. O
970, 974 (1979); or where an express or inplied |egal
relationship exists between a party to the second suit and the
party bound by the earlier action--e.g., “‘estate beneficiaries
bound by adm nistrators, presidents and sol e stockhol ders by
their conpanies, parent corporations by their subsidiaries, and a
trust beneficiary by the trustee’”--so that it could be said that
t he subsequent litigant was “virtually represented’” by the
earlier one, Pollard v. Cockrell, 578 F.2d 1002, 1008-09 (5th
Cr. 1978) (quoting Southwest Airlines Co. v. Texas Int’|
Airlines, 546 F.2d 84, 95 (1977)).

" The Forest Springs residents argue that the United States
was essentially a bystander to the federal proceeding, offering
no evidence and limting its participation to “rather cursory”
cross-exam nations of a couple of witnesses. To the extent the
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| V.

The district court rejected every assertion of the Forest
Springs residents supporting their proposed annexation to
Livingston |.S.D. The court found as matters of fact that if the
annexation were approved, it (1) would limt Goodrich s financial
ability to run a school district, (2) would create a perception
that race is arelevant factor in establishing district boundari es,
and (3) would likely trigger further annexations and increased
school segregation. The court interpreted its nodified order to
incorporate a 1% “qguideline” for evaluating the resegregative
i npact of boundary changes on the racial nakeup of affected school
districts. Finally, it refused to read the 27-year old nodified
order in light of nore recent Suprene Court decisions concerning
school desegregation decrees. Portentous significance nust flow,
inthe district court’s view, fromthe detachnent of a few hundred
acres and 22 students from Goodri ch.

Unlike the district court, we believe that nmuch less is
involved in this mnuscul e boundary change. First, it does not
contravene even the court’s own nodi fied order, properly construed.
Second, the district court’s factual findings are either clearly

erroneous or too attenuated to denonstrate that the proposed

governnent is present in a federal suit sinply to give an
unsuccessful state court litigant a second bite at the apple,

i ssue preclusion may apply. Cf. Montana, 440 U S. at 154-55, 99
S. CG. at 974. Based on the events in this case, however, there
is no basis for finding such coll usion.
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boundary change wll result in the creation of a segregated
Goodrich school district. Third, the 27-year old nodified order
could and should be interpreted with an eye toward significant
i nterveni ng Suprene Court precedent. Each of these points requires
el aboration.®
A
Modi fi ed order 5281 forbids boundary |ine changes

whi ch are designed to, or do in fact, create, maintain,

reinforce, renew, or encourage a dual school systembased

on race, color, or national origin.
The court found that the Forest Springs boundary change woul d
reinforce, renew and encourage a racially dual system Critical
to, though not dispositive of, the court’s analysis was its
adaptation of a 1%guideline froma separate portion of the decree

dealing only with student transfers. The other provision of the

order forbids defendants from approvi ng student transfers

where the effect of such transfers will change the
majority or mnority percentage of the school
popul ation . . . by nore than one percent (1% in either

the honme or the receiving district
Amendnents to nodi fied order 5281, August 9, 1973, at 2. The court
considered this percentage “a useful rule of thunb” for eval uating
t he proposed Forest Springs and future boundary changes. According

tothe court’s arithnmetic, the Goodrich school - age popul ati on woul d

8 In the followi ng discussion, the interpretation of
nodi fied order 5281 is a matter of |aw reviewed de novo on
appeal, and the court’s factual findings are reviewed under the
clearly erroneous standard.
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be 2.7% less white if the boundary change occurred.?®
Inferentially, the court found that because a 2.7% shift of
children is greater than the 1% “rule of thunb,” the boundary
change presunptively violated nodified order 5281. This reasoning
is seriously flawed.

The court offers no basis, legal or factual, for its
decision to inport the 1% transfer standard into the boundary
change portion of the decree. The goal of affording notice to
parties affected by the decree is wholly ignored by this ad hoc
rewiting. It matters not, and the court did not rely on the fact,
that apparently the Comm ssioner has also informally followed a 1%
rul e on boundary changes. The decree sinply has no such limt, and
commopn sense suggests why, even if a 1%rule was justifiable for
student transfers, the decree distinguished between student

transfers and boundary changes. Student transfers are nuch easier

9 Students were counted wi thout regard to whether they were

presently attending school in Goodrich I.S.D. |n other words,
“even if students within a school district had transferred for
the present to another school, they would still be counted as
wthin their hone district.” United States v. State of Texas,

No. 6:71cv5281, at 6 n.1 (E.D. Tex. Dec. 10, 1996). Based on

t hi s net hodol ogy, the district court concluded that presently the
student popul ation of Goodrich |I.S. D. was 57.8% white. See id.
Next, the district court determ ned “the percentage of students
of the particular race in the school district, mnus the area
proposed to be detached and annexed.” 1d. Based on these

cal cul ations, the district court found that if the proposed

det achnent and annexation were approved, Goodrich’s white student
popul ati on would be 55.1% See id. Thus, the district court
concl uded that the proposed annexation and detachnent woul d
reduce the white student population by 2.7%
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for school districts to inplenent and would have afforded a
conveni ent subterfuge for parties bent on underm ni ng desegregati on
efforts. Boundary changes, on the other hand, are permanent, and
they irrevocably affect district population, tax base, size and
al l ocation of resources. View ng boundary changes solely fromthe
perspective of a tiny transient percentage change in school racial
makeup is too rough a neasure of their significance. See Texas
Educ. Agency, 898 S. W2d at 957-58.

That the court characterized its new 1% standard as a
rule of thunmb, not a rigid benchmark, does not aneliorate the
problem for the decree effectively guides day-to-day school
adm ni strative decisions. Cautious school officials, not to
mention unhappy honeowners, wll opt not to buy a lawsuit by
proposi ng boundary changes that challenge this | owthreshold. One
| ook at the protracted seven-year battle waged by Goodri ch agai nst
the Forest Springs residents proves the litigation potential
i nherent in a vague and anachroni stically construed renedi al order.

The 1% rule of thunmb is also a static statistic with
little analytical power for neasuring segregative population
changes. The district court recognized as nmuch by citing its own
earlier order, which stated that the “one percent guideline .
cannot stand as a benchmark by which to rigidly approve or deny
transfers.” See order re Intervention of Mary H ghtower, C A 5281

(Sept. 8, 1980) (permtting student transfers that would increase
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the white population of the transferor school by 7%.® In the
H ghtower order, the district court bowed to governing Fifth
Circuit law, which had already cone to reject purely quantitative
analysis in the desegregation context. See Davis v. Board of
School Commirs of Mobile County, 393 F. 2d 690, 693 (5th Gr. 1968).
The district court recognized both in H ghtower and in this case
that the proper inquiry is whether the proposed boundary change
would wundermne the effectiveness of its plan to renedy
specifically identified constitutional violations.! See, e.g., Lee
v. Eufaula Cty Bd. of Educ., 573 F.2d 229, 232 (5th Cr. 1978)
(“I'n measuring the cunul ative effect of a student transfer program

on desegregation, the Court nust do so from a qualitative

0 1'n this unpublished order, eight black and two white high
school students who lived in one district sought to transfer to a
|arger district. The smaller district had a 70% white
popul ation, and the transfer would change its racial bal ance,

i ncreasing the white population by 7% Approving the transfer,
the district court denied that this change would render the
smal | er district segregated.

11 See Swann v. Charlotte-Meckl enburg Bd. of Educ., 402 U. S
1, 25, 91 S C. 1267, 1280 (1971) (“W see therefore that the
use nmade of mathematical ratios was no nore than a starting point
in the process of shaping a renedy, rather than an inflexible
requirenent. Fromthat starting point the District Court
proceeded to frane a decree that was within its discretionary
powers, as an equitable renmedy for the particul ar circunstances.
As we said in Geen, a school authority’s renmedial plan or a
district court’s renedial decree is to be judged by its
ef fectiveness. Awareness of the racial conposition of the whole
school systemis likely to be a useful starting point in shaping
a renedy to correct past constitutional violations. In sum the
very limted use nade of mathematical ratios was wthin the
equitable renedial discretion of the District Court.” (enphasis
added) (footnote omtted)).

19



vi ewpoint, without blind deference to an objective mathenati cal
formula.”); see also United States v. Lowndes County Bd. of Educ.,
878 F.2d 1301, 1307-08 (11th Cr. 1989).

Finally, the 1%qguideline has absurdly little to do with
the facts of this case. Goodrich experienced an annual student
“mobility rate” of about 35% which neans that the popul ation
turnover was dramatic. The popul ation fluctuated significantly
both up and down, and an apparent decline in the white student
popul ati on over several years is attributable to a doubling of
Hi spani ¢ students. Am d these seismc shocks, a 1% gui deline, or
even an actual 2.7%student popul ati on change, is barely a trenor. 12

Not only is the 1% rule of thunb too small to be
probative of anything, it is, standing alone, legally insufficient
to eval uate conpliance with the court’s nodified order. Moreover,
the 1% “guideline” is not and may not be treated as if it were a
part of the boundary change portion of the nodified order. The
court erred by relying on this “rule of thunb” for any purpose

concerni ng the proposed boundary change.

12 See also Lee v. Eufaula City Bd. of Educ., 573 F.2d at
232 (4% change in racial balance of school district caused by
transfer proposal not per se segregative); Lee v. Lee County Bd.
of Educ., 639 F.2d 1243, 1261 (5th Gr. 1981) (policy that
resulted in black student population rising from91l to 96%
because of transfers had no significant segregative effect). In
contrast, the governnent’s reliance on Ross v. Houston | ndep.
Sch. Dist., 583 F.2d 712 (5th Gr. 1978), is msplaced. The
creation of a breakaway school district raises considerations not
present in this boundary change case.
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B

In addition to the “violation” of the newy-mnted 1%
guideline, the district court found that the boundary change woul d
viol ate nodi fi ed order 5281 because it would “reinforce, renew, and
encourage a dual school system based on race and color, in
violation of this court’s order of July 13, 1971.” The district
court relied on findings that the proposed annexati on would inpair
Goodrich’s ability to run an integrated school district; would
likely trigger further annexations and increased school
desegregation; and would reinforce the perception that school
di strict boundaries were drawn on account of race.

The district court first found that the noney the
district would lose in the wake of Forest Springs’ s detachnent
woul d adversely affect the quality of the teaching, the
availability of resources (e.g., conputers), and the type of
prograns Goodrich would be able to offer.

The court’ s sub silentio overruling of the Conm ssioner’s
finding of no adverse financial inpact on Goodrich is troubling.
The Comm ssioner specifically evaluated the pertinent state |aw
i ssue whet her Forest Springs’s detachnent would reduce Goodrich’s
tax base by a ratio at |least twice as large as the ratio by which
it would reduce student popul ation. See Texas Educ. Code Ann.

8§ 19.022(d) (West 1991). It would not, and the parties so
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stipulated, yet the federal court enbarked on its own fact-finding
W thout tether to the standard that Texas | aw provi des.

The district court’s result is also doubtful standing
al one. According to unchallenged testinony elicited during trial,
state and | ocal ad val oremtaxes each contri bute approxi mately one-
hal f of the school district’s funding. Using the nethodol ogy the
district court followed, the detachment of Forest Springs woul d
result in a loss of approximately 22 students. Goodrich spends
approxi mately $5,300 per student. Accordingly, the loss of the
Forest Springs students could reduce Goodrich’s expenditures by
$116,600. |If one-half of this amount were supplied by the state,
the remaining $58,300 must have been financed through |ocal ad
val orem taxes. However, Forest Springs’'s ad val orem contribution
to Goodrich I.S.D.’s coffers was only about $52,000, al nost $6, 300
| ess than the district spent to educate Forest Springs’s children.
Fromthis evidence, the district court should have concl uded t hat
Goodrich .S .D. would actually benefit from the proposed
detachnment. In other words, when the boundary change is anal yzed
with proper regard for cost savings, not nerely revenues | ost, the

resources avail abl e to Goodrich to spend on i ndividual pupils would

13 The district court found that the proper formula for
eval uating the inpact Forest Spring s departure would have on the
student popul ation of Goodrich requires that “even if students
wthin a school district had transferred for the present to
anot her school, they would still be counted within their hone
school district.” United States v. State of Texas, No.
6: 71lcv5281, at 6 n.1 (E. D. Tex. Dec. 10, 1996).
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rise follow ng the detachnent of Forest Springs. The evidence does
not support the district court’s finding that the quality of
education within Goodrich |I.S. D., as neasured by noney spent, would
be adversely affected nerely by the loss of Forest Springs’'s
revenue.

Simlarly problematic is the district court’s finding
that approval of the boundary change would “trigger further
annexations and increased school segregation.” Relying on the
opi ni on of an expert witness, the district court reasoned that the
departure of Forest Springs would push the white popul ation one
step closer to mnority status wwthin Goodrich I.S.D. Accordingto

a phenonmenon known as “tipping,” as whites approach mnority status
“white flight” ensues. Thus, Goodrich’s |oss of Forest Springs
woul d accel erate the departure of other white famlies and woul d

certainly’ make other subdivisions nore likely to seek simlar

14 Al 't hough we recogni ze that this analysis assunes that the
| oss of 22 students would not increase the anount of noney
Goodrich 1.S.D. spends per pupil (e.g., due to irreducible fixed
costs), the evidence does not permt assum ng otherw se. The
record focuses al nost exclusively on the inpact the proposed
boundary change woul d have on revenues flowing to Goodrich |I.S. D
On cross exam nation Forest Springs pointed out that the economc
i npact nust be exam ned from both sides of the |edger.
Specifically, Forest Springs argued, “[l]t’s a wash . . . .

[YJou |l ose fifty thousand dollars of revenue, but you get rid of
fifty thousand dollars of expenses.” Although on redirect
Goodrich’s counsel attenpted to rehabilitate its witness, the
testi nony does not yield any evidence that the | oss of students
from Forest Springs would detrinentally change Goodrich’s
expendi ture per pupil.
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det achnents and annexations.” Neither the | aw nor the evidence in
this case supports such a finding.

Al t hough the district court’s authority over the Texas
educati onal system under the venerable desegregation decree is
quite broad, the Suprene Court has rem nded us that “‘there are
limts’ beyond which a court may not go in seeking to dismantle a
dual school system” Pasadena City Bd. of Educ. v. Spangler, 427
U S. 424, 434, 96 S. Ct. 2697, 2704 (1976) (quoting Swann, 402 U.S.
at 28, 91 S C. at 1282). The nodified order reaches the
reinforcenent, renewal or encouragenent of a dual school system
and it binds public officials to prevent racial segregation. The
key to the order’s scope is state action. Absent any show ng that
school authorities “have in sonme manner caused unconstitutiona

segregation,” the district court | acks any power to enjoin a change
in school boundari es. Spangler, 427 U S. at 434, 96 S. . at
2704; see also Swann, 402 U.S. at 28, 91 S. C. at 1282.

It hardly needs to be added that there is no evidence
t hat the denographi c change forecast to occur in Goodrich I1.S.D. in
t he wake of Forest Springs’s detachnment is in any way attri butable
to “segregative actions chargeable to the [State].” Spangler, 427
US at 435 96 S. Q. at 2704. Nei ther the small nunber of
students involved in the instant case, nor the reduction in the

white school -age population from 57.8 to 55.1% taken al one or

together, would directly produce a dual school system and the
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court did not so find. The court did not find that the boundary
change was itself a vestige of or flowed froma vestige of a dua
system®® The court also did not find that the vestiges of a
formerly dual school system would be naintained by the proposed
boundary change. The record is uncontroverted that both Goodrich
and Livingston voluntarily desegregated nmany years ago, and neither
district was ever subject to a specific |ocal desegregati on decree.
Finally, the boundary change wll not adversely affect the
district’s overall financial status. State action, in short, has
not violated the nodified order, nor does the proposed boundary
change have a segregative effect.

Residential nmobility is a virtue of a free and dynam c
society. See Swann, 402 U. S. at 31-32, 91 S. C. at 1283-84. No
doubt residenti al choices turn on economc and social
consi derations or even, at tines, on private discrimnation, but as
long as they remain attributable to individual decisions, born of
free choice, they are devoid of constitutional inplications. See
Freeman v. Pitts, 503 U S. 467, 495, 112 S. C. 1430, 1448 (1992).
Al t hough changi ng residential patterns inevitably affect the raci al
conposition of schools, it is beyond the authority of the federal

courts to counteract denographic changes in school districts that

15 Al 't hough the intent of Forest Springs and Livingston is
not material to conpliance with nodified order 5281, we note that
the court also did not find any intentional action by Forest
Springs or Livingston to re-create a dual system
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are the product of private choice and not state-sanctioned
discrimnation. See id. at 495, 112 S. . at 1448. The district
court could not predicate a violation of the nodified order on the
forecast that individual residential decisions, unrelated to the
effect of past segregation, would change the district’s racial
makeup in the future. Again, it nust be enphasized that the
nmodi fi ed order does not reach private conduct but only state action
that results in a dual system

Moreover, even if it were relevant, the evidence
furni shes weak support for the finding that the |oss of Forest
Springs would necessarily result in an exodus of white students
from Goodrich. Goodrich’s expert, Dr. R chard Murray, testified
that studies suggest that white parents wlill “tolerate” an
i ntegrated school district as | ong as the percentage of mnorities
in the local population remains within a “confort zone” of
approximately 20% As the mnority population rises, so do the
anxieties of white parents. Wen the mnority popul ati on reaches
40 to 50% of the local population, the studies inply that whites
tend to withdraw from school districts in high nunbers and seek
refuge in nore honbgeneous communities.

Applying this theory of “tipping” to a rural district
like Goodrich is difficult for two reasons. First, Dr. Mirray
admtted on cross exam nation that he was unaware of any academ c

study that has found an occurrence of tipping in rural communities.
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Al t hough he stated that the phenonenon has occurred in rural
M ssissippi, he admtted that this observation was purely his own,
not part of a formal analysis, and, hence, not subject to rigorous
academ c scrutiny. 1

Second, in wurban settings where tipping has been
exam ned, studies suggest that it may be |[imted to areas where

ot her nei ghborhoods and school districts are readily accessible.

I n ur ban nei ghbor hoods, famlies can rel ocate short
distances — wthin a large netropolitan area or to a nearby
suburb — and sel ect anong public and private schools. A rura

area |like that where Goodrich is |ocated affords fewer choices.
Private schools are | ess common, and alternative nei ghborhoods, job

opportunities and public school districts tend to be farther away. '’

1 Forest Springs did not object to the adm ssibility of Dr.
Murray’ s unsupported personal opinion as |acking an adequate
foundation. See Fed. R Evid. 702; Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579, 113 S. . 2786 (1993);
Moore v. Ashland Chem, Inc., 151 F.3d 269 (5th Cr. 1998) (en
banc). See also Watkins v. Telsmth, Inc., 121 F.3d 984, 991
n.11 (5th CGr. 1997) (“‘[A] conclusion w thout any support is not
one based on expert know edge and entitled to the dignity of
evidence.’” (quoting Navarro v. Fuji Heavy Indus., 117 F.3d 1027,
1031 (7th Gr. 1997) (Posner, J.))).

7 Dr. Mchael Say, Forest Springs’'s expert, also testified
that all of the academ c literature on tipping is at |east a
decade ol d. Newer studies suggest that its cause is |ess clear
than previously believed. See, e.g., Gary Ofield, Mtropolitan
School Desegregation: |Inpacts on Metropolitan Society, 80 M nn.
L. Rev. 825, 867 (1996) (“While many issues in this debate are
still unsettled, there are sone agreed rel ati onshi ps between
school desegregation plans and trends in white enroll nent.
Mandat ory desegregation plans limted to central cities with
large mnority enrollnments speed up the decline in white
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Thus, neither the theoretical I|ikelihood of tipping nor its
practicability in and around Goodrich is strongly supported. !
Finally, the district court found that if the proposed
annexation were granted, the “public perception of [Goodrich
|.S.D.] as the Black school district would be strengthened.” But
perceptions alone cannot form the basis for federal court
intervention into the admnistration of a public school system
Even assuming the testinony relied upon by the district court
accurately reflects comunity sentinent, this evidence reveals
al nost not hing about whether the denographic changes Goodrich
|.S.D. mght undergo in the wake of the proposed boundary change

woul d be the product of private choices or a state-sponsored raci al

enrollnment, at least in the beginning. Virtually all central
cities, however, have experienced a continuing decline in the
percent of white students for many years, and declines have been
sharp in many cities whether or not they had a desegregation
plan. In cities which have dismantled all or part of their plan,
the white enroll ment decline continues. In other words, the
basic forces that are producing white enroll nent decline go far
beyond t he school desegregation plan although the plan can
accelerate this decline. On the other hand, analysis of the

| argest school systens in the United States shows that half of
those with the greatest stability of enrollnments by race between
the 1960s and the m d- 1980s had mandatory netropolitan
desegregation plans.” (enphasis added) (footnotes omitted)); see
al so Robert A Solonon, Building a Segregated City: How W All
Wor ked Together, 16 St. Louis U Pub. L. Rev. 265, 316 (1997)
(“There is sone argunent that white-flight is based, in part, on
a perceived reduction in security nore than on race per se.”).

8 1t should also be noted that any future detachnent would
be subject to the strictures of nodified order 5281. Thus, to
the extent any future event represents unconstitutional
segregation, |egal redress remains avail abl e.
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classification. The court’s finding also fails to square with the
persistent high turnover of the Goodrich school population, its
significant fluctuations in size, and its growng Hispanic
contingent — all of which facts are relevant to | ocal perceptions,

and all of which are far nore significant than a one-tinme 2. 7%
popul ation shift. District courts cannot substitute subjective
judgnents of this character for a finding of an actual segregative
effect.

Because the district court’s findings of segregative
effects are too specul ative, or are not supported by the record, or
are rooted in private conduct rather than state action, they are
clearly erroneous and legally insufficient. The district court
erred i n concluding that the proposed boundary change woul d viol ate
either federal |law or the nodified order.

C.

The district court declined to consider whether its
interpretation of nodified order 5281 is in accord with post-1971
Suprene Court deci sions. It rejected this contention of Forest
Springs based on the absence of any Fed. R Cv. P. 60(b) notionto
nmodi fy the decree. Several errors are inbedded in this part of the
court’s deci sion.

First, except for the superinposed 1% rule -- which
connotes i nperm ssible racial balancing “for its own sake” rather

than a renedy for past state action, Freeman, 503 U. S. at 494, 112
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S.C. at 1447 -- the pertinent portion of nodified order 5281,
which deals with boundary changes, is not facially inconsistent
with evolving school desegregation jurisprudence. The gist of
post-1971 cases has been to confirmfederal courts’ broad renedial
jurisdiction over those facets of school operations which represent
or flow from an earlier de jure discrimnatory system while
acknow edgi ng that federal renedial jurisdiction goes only so far
as the correction of the constitutional infirmty. See, e.g.,
M ssouri v. Jenkins, 515 U. S. 70, 97-98, 115 S. . 2038, 2053-54
(1995); Freeman, 503 U. S. at 496-97, 112 S. CO. at 1448-49;
Spangler, 427 U S. at 434-37, 96 S. C. at 2704-05; MIIliken v.
Bradl ey, 433 U S. 267, 282, 97 S. . 2749, 2758 (1977); MIliken
v. Bradley, 418 U. S. 717, 750-53, 94 S. . 3112, 3130-31 (1974),
Swann, 402 U. S. at 16, 91 S. . at 1276. The nodified order,
al though witten broadly, as was necessary at the outset of the
court’s enforcenent efforts, easily lends itself to the reading
mandated by the Suprene Court. The order does not expressly
mandat e racial balancing in boundary changes. Cf. Spangler, 427
US at 434, 96 S. . at 2703. Nor does it expressly detach the
consi derati on of boundary changes fromprior unconstitutional state
action. The district court has, in the H ghtower ruling, acceded
to intervening Fifth Grcuit caselaw that rejected trivial
statistical population differences as a stand-alone basis for

federal intervention. See Lee v. Eufaula Gty Bd. of Educ., 573
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F.2d at 232. Put otherw se, since there is no reason why the order
must be interpreted to extend the district court’s renedial
jurisdiction beyond |limts articulated by the Suprene Court,
prudence and deference to the Hgh Court strongly counsel
enforcenment of the order consistent with rather than in the teeth
of its pronouncenents.

Second, in light of the conpatibility of nodified order
5281 with later-articulated |l aw, the district court’s insistence on
a Rule 60(b) notion as a prerequisite for re-evaluating its
nodi fied order is a red herring. The district court thought that
Forest Springs nust bear the burden of proving that the entire
decree — covering the whole state of Texas — nust be vacated or
nmodified in order to justify the Residents’ desire to transfer 22
students to Livingston |.S. D. The court’s error lies in its
perception that the Residents may only claimrelief if the order is
nmodi fi ed; because the nodified order is limted to a renedy of the
effects of past state-inposed segregation, the Residents’ burden
consi sted of denonstrating only that the proposed annexati on woul d
not confound the renedy.

Third, to the extent the district court believed that it
| acked the discretion to nodify its order sua sponte, it erred.
This court has clearly held that a district court has the authority

to nodify or term nate a consent decree!® sua sponte when it becones

19 There is no difference in this regard between a consent
decree and an order, like nodified order 5281, entered w thout
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mani fest that there has been a change in the facts or the
underlying law that gave rise to the decree. See WIllianms v.
Edwards, 87 F.3d 126, 132 (5th Gr. 1996) (“[T]he district court
has the discretion to nodify a decree when the court is made aware
that the factual circunstances or the |aw underlying that decree
has changed--regardless of the parties’ silence or inertia.”);
Al berti v. Klevenhagen, 46 F.3d 1347, 1365-66 (5th G r. 1995).
Moreover, in the context of this old case and the significant
clarifications of school desegregation |aw that have occurred in
the quarter-century since the nodified order was i ssued, the court
shoul d have been wary of enforcing its order if the court perceived
a significant gap between the order and ensui ng | egal devel opnents.
This error, of course, is irrelevant, where, as here, no such gap
appears when the nodified order is properly interpreted.
V.

The Residents of Forest Springs have doggedly pursued
their detachnment from Goodrich for seven years. The victory they
deserve is now probably Pyrrhic, as their children have grown and
their subdivision’s legal bills have nounted. It is nost
unfortunate that a noble decree to end school segregation has

degenerated into a petty war of attrition against 22 students and

the parties’ consent. See System Fed’'n No. 91 v. Wight, 364
U S 642, 81 S.Ct. 368 (1961).

32



360 acres of tax base. The declaratory judgnent of the district

court 1Is REVERSED
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