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I N THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40150

JANE DOE, Individually and as next of
friend for her m nor children,

Jane and John Doe, M nor Chil dren;
JANE DOE #2, Individually and as next
of friend for her m nor child,

John Doe, M nor Child, and John Doe,

| ndi vi dual |y,

Pl ai ntiffs-Appel | ees-Cross Appel | ants,
vVer sus
SANTA FE | NDEPENDENT SCHOOL DI STRI CT, ET AL.,
Def endant s,
SANTA FE | NDEPENDENT SCHOOL DI STRI CT,

Def endant - Appel | ant - Cr oss Appel | ee.

Appeals fromthe United States District Court for the
Sout hern District of Texas

February 26, 1999
Before JOLLY, WENER, and STEWART, G rcuit Judges.

WENER, JR, G rcuit Judge:

In Jones v. O ear Creek | ndependent School District, 977 F. 2d

963 (5th Cr. 1992) (dear Creek 11), we declared Cear Creek’s

policy of allow ng a student -sel ected, student-given, nonsectari an,
nonprosel ytizing 1invocation and benediction at high school

graduations (“Clear Creek Prayer Policy”) not violative of the



Est abl i shnent C ause of the First Amendnent to the United States
Constitution. The primary questions posed by this case are: (1)
whet her the constitutionality of a Cear Creek Prayer Policy
depends on its “nonsectarian, nonproselytizing,” features, and (2)
whet her the venue of a C ear Creek Prayer Policy may be extended to
hi gh school football ganmes wthout violating the applicable
provisions of the Constitution of the United States. For the
reasons that follow, we hold that (1) a public school prayer policy
that, unlike a Cear Creek Prayer Policy, permts sectarian,
prosel yti zi ng benedi cti ons and i nvocati ons cannot pass
constitutional nuster, and (2) extending a Clear Creek Prayer
Policy to cover nessages delivered before a high school footbal
ganes violates the Constitution even if such a policy includes the
“nonsect ari an, nonproselytizing” restrictions.

I
FACTS AND PROCEEDI NGS

Santa Fe | ndependent School District (“SFISD’) is a political
subdi vision of the State of Texas, and is governed by an el ected,
seven- person Board of Trustees. As its nanme suggests, SFISD is
responsi ble for overseeing the public educational prograns and
facilities of a small comunity in south Texas. In performng this
rol e, SFISD supervises over 4,000 students each of whomattends one
of five schools —two primary schools, one internediate school,
one junior high school, and one high school. The plaintiffs in

this action (the “Does”) are several children currently or fornerly



enrolled in SFISD schools and their parents. In light of the
sensitive nature of the action, they have been allowed to proceed
anonynousl y.?

For sonme tine prior to the onset of this litigation, the Does
believed that SFISD was pursuing policies that were in
contravention of the Establishnent C ause. The evidence that the
Does were able to accunul ate covered a wide variety of disturbing
i ncidents and practices, but for purposes of illustration we focus
on the following two itens.?

First, in April 1993, while plaintiff Jane Doe Il was
attendi ng her seventh grade Texas Hi story cl ass, her teacher, David
W son, handed out fliers advertising a Baptist religious revival.
Jane Doe Il asked if non-Baptists were invited to attend, pronpting
Wl son to inquire about her religious affiliation. On hearing that
she was an adherent of the Church of Jesus Christ of Latter Day

Saints (Mornon), WIlson launched into a diatribe about the non-

A decision, we mght add, that nmany SFISD officials
apparently neither agreed wth nor particularly respected.
Attenpts by SFISD adm nistrators, teachers, and other enployees
“overtly or covertly to ferret out the identities of the
Plaintiffs . . . by neans of bogus petitions, questionnaires,
i ndividual interrogation, or downright ‘snooping’” eventually
pronpted the district court to threaten to visit upon them “THE
HARSHEST POSSI BLE CONTEMPT SANCTI ONS” and/or “CRIM NAL LI ABILITY”
(enphasis inoriginal) if they did not cease their investigations.

2Qur recitation of the evidence, including the pseudonyns used
for specific anonynous plaintiffs, is taken principally fromthe
joint stipulations of the parties. References to “SFISD include
t he Board of Trustees, the superintendent, and other responsible
admnistrative officials as appropriate.
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Christian, cult-like nature of Mornonism and its general evils.
Wl son’s comments inspired further discussion anong Jane Doe |1’s

cl assmat es, sone of whomreportedly noted that “[h] e sure does nake

it sound evil,” and “[g]lee, . . . it’s kind of like the KKK, isn’t
it?” Jane Doe Il was understandably upset by this incident, and
two days later, her nother, Jane Doe |, conplained to SFISD.

Because Wl son's actions were concededly contrary to witten SFI SD
policies barring the distribution of religious literature in class
or the verbal abuse of any student, he was given a witten
reprimand and directed to apol ogize to the Does and to his cl ass.

Second, and of greatest significance to this case, for an
undi scl osed period of tinme |leading up to and i ncl udi ng the 1992-93
and 1993-94 school years, SFISD allowed students to read overtly
Christian prayers fromthe stage at graduation cerenoni es and over

the public address system at hone football ganes.® The prayers

3For exanpl e:

1994 Graduation | nvocation

Pl ease bow your heads. Dear heavenly Father: Thank you
for allowing us to gather here safely. W thank you for
t he wonderful year you have all owed us to spend together
as students of Santa Fe. W thank you for our teachers
who have devoted many hours to each of us. Thank you
Lord for our parents and may each one receive a speci al
bl essing. W pray also for a blessing and gui dance as
each student noves forward in the future. Lord, Dbless
this cerenony and give us all a safe journey hone. In
Jesus’ s nanme we pray.

1994 Graduati on Benediction

Qur nost gracious heavenly Father: W thank you for
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wer e del i vered as “invocati ons” or “benedictions” for these events,
and typically were given by officers of the student council.* O
course, SFISD maintained conplete control over the prograns and
facilities during the readi ng of the prayers, including the ability

to nute the m crophone or renove the speaker. Furthernore, the

bringing us to this, our graduation. W ask you to be
wth us as we start a new beginning to our |lives.
Fat her: W express our gratitude to all that have hel ped
us over the past three years. Especially do we thank our
parents, teachers, and friends who encouraged us,
counsel ed us, and always extended a hel pi ng hand when
needed. Please see us safely through this night and the
tomorrows of our lives. |In Jesus’ s nane, Anen.

The record contains no exanples of the football gane prayers, but
we may assune for purposes of this opinion that they were simlar
in content. As a bit of further background, it is interesting to
note that the closing paragraph of the salutatory address at the
1994 graduati on was actual ly nore proselytizing than the i nvocati on
and benedi cti on:

: There is only one thing which we as Christians can
truly rely [on]: the faithfulness and strength of a
loving God. It is now that each of us nust stand on a
solid rock of Jesus Christ, stand up for those things on
which we believe. Even if it is alone that we nust
stand. W, having done all, nust continue to stand in
faith renmenbering that Christ would have suffered and
died for only one of us. So we begin the journey of
life, not a life of nediocrity and conprom se, but the
possible life which Christ has promsed, a l|ife of
abundance and j oy, being confident of this very thing,
t hat he who has begun a good work in you will conplete it
until the day of Jesus Christ. Thank You.

‘n the case of the football ganes, the prayers were given by

t he student council “chaplain,” a position created by the student-
witten constitution and el ected by students. It appears that at
graduation the student council president customarily gave the

i nvocation, and the secretary customarily gave the benediction.
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text of the graduation invocations and benedi cti ons was screened by
SFI SD for content prior to the cerenony.

Wth regard to the football games, it is undisputed that no
written policy governing the invocations existed prior to the onset
of litigation in this case. Wth regard to graduation, SFISD did
draft a witten policy the “June Policy”), but only intime for the
1994 cerenony. It read as foll ows:

The Board shall not permt clergynen to deliver

i nvocati ons or benedi ctions at pronoti onal and graduati on

cerenonies for secondary schools; nor shall school

officials direct the performance of a formal religious

exerci se at such cerenpnies. Lee et al. v. Wismn, 112
S.C. 2649 (1992) [See also EM]

Dat ed June 17, 1993
After the 1994 graduation cerenony, but before the onset of the
instant litigation, SFISD anmended its graduation policy (the
“Qctober Policy”) toreflect nore closely its interpretation of our

decision in Clear Creek 11:

The Board shall not permt clergynen to deliver
i nvocati ons or benedi ctions at pronoti onal and graduati on
cerenonies for secondary schools; nor shall school
officials direct the performance of a formal religious
exercise at such cerenobnies. Lee et al. v. Wismn, 112
S.Ct. 2649 (1992) [See also EM (LEGAL)]

The Board nmay permt the graduating senior
class(es), with the advice and counsel of the senior
cl ass sponsor, to elect to choose student volunteers to
del i ver nonsectarian, nonproselytizing invocations and
benedictions for the purpose of solemizing their
graduati on cerenonies. Jones v. Cear Creek I1SD, 977
F.2d 963 (5th Cr. 1992), cert. denied, 113 S.Ct. 2950
(1993).

Dat ed Oct ober 20, 1994



In April 1995, the Does filed suit against SFISD in the
Federal District Court for the Southern District of Texas.® Citing
the i nstances descri bed above and others, they alleged that SFISD
mai ntai ns policies and practices in violation of the Establishnent
Cl ause. They denmanded prospective injunctive and declaratory
relief in addition to noney danmages under 42 U . S.C. § 1983.

In the follow ng nonth, acting in response to the Does’ notion
for a tenporary restraining order regarding the immnent 1995
graduation cerenonies, the district court ruled that, consistent

wth SFISD s October Policy and our decision in Cear Creek I1,

student -sel ected, student-given, nonsectarian, nonproselytizing
i nvocations and benedictions would be permtted, and that such
invocations and benedictions could take the form of a
“nondenom nati onal prayer.” Although cautioning that SFI SD shoul d
play no role in selecting the students or scrutinizing and
approving the content of the invocations and benedictions, the
district court went on to note gratuitously that “generic prayers
to the “"Almghty’, or to ‘God’, or to ‘Qur Heavenly Father (or

Mother)’, or the like, wll of course be permtted. Reference to

any particular deity, by nane, such as Mohamred, Jesus, Buddha, or

the like, will likew se be permtted, as |l ong as the general thrust

of the prayer is non-proselytizing, as required by [Cear Ceek

°The Does also sued several nmenbers of SFISD s Board of
Trustees and adm nistrators in their individual capacities, but all
of these defendants were dism ssed in the early stages of the case.
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[1].7% In anticipation of addressing the central issues of the
case, the trial court also adnonished that SFISD would in due
course be directed to clarify a nunber of its Establishnent C ause
policies, and, in particular, “to establish or to clarify existing
policies to deal with either banning all prayer, or firmy
establ i shing reasonabl e guidelines to all ow nonsectarian and non-
prosel ytizing prayer at all relevant school functions.”

As an initial and, by its own adm ssion, “energency”’” response
to the court’s order, prior to the 1995 graduation, SFISD nade a
few changes (the “May Policy”) to its pre-litigation October
Pol i cy:

The Board has chosen to permt the graduating seni or
class, with the advice and counsel of the senior class

principal or designee, to elect by secret ballot to
choose whet her an invocation and benediction shall be a

part of the graduation exercise. |If so chosen the class
shall elect by secret ballot, from a list of student
vol unt eers, students to del i ver nonsect ari an,

nonprosel yti zing invocations and benedictions for the
purpose of solemizing their graduation cerenonies.
Jones v. Clear Creek 1SD, 977 F.2d 963 (5th Cr. 1992)
cert. denied 113 S.Ct. 2950 (1993).

Dated May 23, 1995

By July, SFISD apparently had a chance to conduct a nore
thorough review of its fundanental position on graduation
i nvocations and benedictions. At this point, the May Policy was
super seded by a new and, for purposes of this appeal, final version

(the “July Policy”):

SEnphasi s added.



The Board has chosen to permt the graduating seni or
class, with the advice and counsel of the senior class
principal or designee, to elect by secret ballot to
choose whet her an invocation and benediction shall be a
part of the graduation exercise. |If so chosen, the class
shal|l elect by secret ballot, from a list of student
vol unt eers, students to deliver i nvocations and
benedictions for the purpose of solemizing their
graduati on cerenoni es.

If the District is enjoined by court order fromthe
enforcenent of this policy, then and only then will the
followng policy automatically becone the applicable
policy of the school district.

The Board has chosen to permt the graduati ng seni or
class, with the advice and counsel of the senior class
principal or designee, to elect by secret ballot to
choose whet her an invocation and benediction shall be a

part of the graduation exercise. |If so chosen, the class
shall elect by secret ballot, from a list of student
vol unt eers, students to del i ver nonsect ari an,

nonprosel yti zing invocations and benedictions for the
pur pose of sol emnizing their graduation cerenonies.

Dated July 24, 1995
As SFISD readily admts, the fact that the initial paragraph of
this final graduation prayer policy intentionally renoves the words
“nonsect ari an, nonprosel yti zing” constitutes an additional and very

substanti al deviation fromboth Gear Creek Il and SFI SD s COct ober

and May Poli ci es. Indeed, it is this deviation that ultimtely
forms the core of the issues before us today.

Less than two weeks | ater, the district court made good onits
earlier suggestion and formally ordered SFISD “to finalize a
uni fied 1st Amendnent religion/expression policy addressing al
issues with options in content clearly set out” by October 13. The
court also directed both parties to prepare and submt stipul ati ons

of fact by the sane date.



In Cctober 1995, SFISD for the first tinme adopted a witten
policy to address football ganme invocations. |Its provisions were
essentially identical to those of the July Policy on graduations.
The football game prayer policy (“Football Policy”) provides for a
st udent - sel ect ed, student-given “brief invocation and/ or nessageto
be delivered during the pre-gane cerenonies of hone varsity
f oot bal | ganes to solemmize the event, to pronote good
sportsmanshi p and student safety, and to establish the appropriate
environnent for the conpetition.” As with the July Policy on
graduation, the Football Policy was to provide no further gui dance
as to content (i.e., no “nonsectari an, nonprosel yti zi ng”
limtation) unless SFISD should be “enjoined by a court order” to
do so. “Then and only then” was an alternate policy containing a
“nonsect ari an, nonproselytizing” content limtation to take effect
automatically. On the preordai ned date, SFISD submtted the July
Policy and the Football Policy for the court’s consideration.

Pursuant to a supplenental court order, the Does and SFI SD
eventually submtted 131 joint stipulations of fact. |In February
1996, SFISD filed a notion for sunmary judgnment on the basis that
no evidence supported the conclusion that the school district
currently or fornerly sanctioned a policy or practice in violation
of the Establishnment C ause. The Does responded to this notion,
but did not file a counter notion for summary judgnent.

Early in June 1996, the district court 1issued a broad
prelimnary ruling addressing many of the issues in the case.
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Beginning with SFISD s liability for past practices, the court
deni ed the school district’s pending notion for sunmary judgnent

and instead granted sunmary judgnent, sua sponte, in favor of the

Does. Analyzing the question wunder the three parallel

Est abl i shnent Cl ause tests applied by this court in Cear Creek |1,

977 F.2d at 966-72, and Ilngebretsen v. Jackson Public School

District, 88 F.3d 274, 278-79 (5th CGr.), cert. denied sub nom

Moore v. |Ingebretsen, _ US _ , 117 S . C. 388 (1996), the

district court found that many of the incidents identified by the
Does constituted i nperm ssi bl e coercion, endorsenent, or purposeful
advancenent of religion by the State, and that SFISD could be
fairly charged wth having had de facto policies favoring the
i ncidents because they “occurred amdst the School District’s
repeated tolerance of simlar activities and oftentines with [its]
awar eness and explicit approval.” 1n reaching this conclusion, the
court noted that it relied on such of the Does’ factual avernents
as had been acquiesced in by SFISDin addition to those identified
inthe joint stipulations, but that the court would afford SFI SD a
limted opportunity to object to the liability finding at the
subsequent trial on damages, which the court tentatively schedul ed
for md-July 1996.

I n addressing the question of prospective injunctive relief
fromcurrent policies, the district court decided to grant SFI SD s
nmotion for summary judgnent on that point. It ruled that, whatever
may have happened in the past, SFISD had abandoned any potentially
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probl ematic policies other than those concerning invocations and
benedi ctions at graduations and football ganes. As to these
policies, the court noted that they were essentially identical to

the policies upheld by this Court in Cear Creek |1, “except for

the crucial distinction that the School D strict’s [primary]
policies do not require that any prayers delivered be nonsectarian

and non-proselytizing.” Because it read dear Ceek 11 as

mandating this additional limtation, the court held that the
initial paragraph of SFISDs July Policy and Football Policy
constitutionally deficient. As each policy also contained an

alternative provision that was fully consistent with Cear Ceek

I'l, and was specified to clutch in automatically if the court were
to find the basic policy constitutionally I|acking, however, the
court ultimately concluded that injunctive relief would not be
appropriate; the court could sinply “order” SFISD to i npl enent the
fall-back provisions of the July Policy and the Football Policy.
The court therefore denied the Does’ request for injunctive relief
of any ki nd.

I n Decenber 1996, followng a two-day trial on damages, the

district court entered its final judgnent. Citing Collins v. Gty

of Harker Heights, 503 U S. 115, 120-21 (1992), and Bennett v. Gty

of Slidell, 728 F.2d 762, 768 (5th Cr. 1984), the court held that
inputed liability is not cogni zabl e under 8§ 1983, and that the Does
had to prove nore than the occurrence of isolated incidents to

denonstrate that SFISD nmaintained an unconstitutional policy or
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custom for which it could be held liable in noney danages under
that statute. Reversing an unclear portion of its earlier ruling,
the court found that each of the incidents for which the Does
claimed actual, conpensable harm particularly the David WI son
“Mornmon” matter, were nothing nore than isol ated occurrences, and
were not attributable to a policy or customof SFISD. The court
further ruled, in the alternative, that, even if the clained
incidents could be attributed to SFISD policies, the Does had
failed to prove any actual, conpensable harm The court concl uded
by entering a take-nothing judgnent against the Does. Because it
al so concluded that the Does were unsuccessful as to every nmmjor
issue in the litigation, the court ruled that they were not
prevailing parties and denied their notion for attorney’s fees
under 42 U. S.C. § 1988. The court stated in the alternative that,
even if the Does were technically prevailing parties, it would
nonet hel ess deny themattorney’ s fees as an exerci se of discretion,
given that their success had been so limted and that they had
protracted the litigation unnecessarily by insisting on going to
trial on their damage clainms. Fromthis final judgnent, both SFI SD
and the Does tinely appeal ed.

Inits appeal, SFISD primarily challenges the district court’s
determ nation that a Cear Creek Prayer Policy nust require that
prayers or statenents be “nonsectarian, nonproselytizing” to be
constitutional. Should we be inclined to reverse the district
court as to the denial of danmages and attorney’ s fees, however,
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then SFISD also challenges the finding of liability for past
Establi shnent C ause violations, claimng both procedural and
substantive errors on the part of the district court.

In their appeal, the Does argue that the district court erred
in (1) defining “nonsectarian, nonproselytizing” to permt
reference to particular deities; (2) allowing SFISD to extend a
Cl ear Creek Prayer Policy to football ganmes; (3) denying injunctive
relief; and (4) refusing to award attorney’'s fees. One plaintiff,
referred to above as Jane Doe |1, also appeals the denial of
damages for the David WIson “Mrnon” incident.

|1
ANALYSI S

W begin with SFISD s primary argunent that a Cear Creek
Prayer Policy need not include the “nonsectarian, nonprosel ytizing”
requi renents to be constitutional. SFISDrests this argunent on two
conpl enentary contentions: (A) the nonsectarian, nonproselytizing

restrictions of Clear Creek Il were irrelevant to the court’s

Est abl i shnent C ause holding; and (B) SFISD, in its July Policy,

has created a limted public forum and, therefore, not only need

not, but lawfully cannot, restrict the student speakers to
nonsectari an, nonproselytizing invocations and benedictions, as
such restrictions would constitute inpermssible viewpoint

di scrim nation under the Free Speech C ause.’

‘Al t hough for the sake of sinplicity and clarity we address
SFI SD s argunents only as they rel ate to graduati on cerenonies, our
anal ysis applies with equal, if not greater, force to the Football
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A The Establishnment J ause

I n beginning our analysis, it is well tonote that our role is
necessarily limted to el ucidating our prior precedent in the |Iight
of its context and such subsequent clarifications as the Suprene

Court has announced. See Hogue v. Johnson, 131 F. 3d 466, 491 (5th

Cr. 1997) (“One panel of this Court may not overrule another
[absent an intervening decision to the contrary by the Suprene

Court or the en banc court . . .].”), cert. denied, @ US _ , 118

S. . 1297 (1998). The initial question my therefore be

conveniently summari zed by reviewi ng the hol dings of Cdear Creek |1

and its Suprene Court predecessor, Lee. By way of background,
however, we first set forth the Suprene Court’s three Establishnent
Cl ause tests.

1. Three Suprene Court Tests

As we have often observed, Establishnent C ause jurisprudence
is less than pellucid. W exam ne practices challenged on
Establi shnent C ause grounds wunder three conplenentary (and
occasionally overl apping) tests established by the Suprene Court.

Clear Creek II, 977 F.2d at 963; |Ingebretsen, 88 F.3d at 278.

a. The Lenon Test
The first test, and the one of the |ongest pedigree, is the
disjunctive three-part Lenon test, wunder which a governnent

practice is unconstitutional if (1) it | acks a secul ar purpose; (2)

Policy as well.
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its primary effect either advances or inhibits religion; or (3) it

excessi vely entangl es governnent wwth religion. Lenon v. Kurtznan,

403 U. S. 602, 612-13 (1971).
b. The Coercion Test

The second test, which the Court announced in Lee v. Wi snman,

505 U S 577 (1992) (invalidating school district’s policy
permtting school principals to invite clergy to give invocations
and benedictions in form of *“nonsectarian” prayer at graduation
cerenonies), is commonly referred to as the Coercion Test. Under
this test, school-sponsored religious activity is analysed to
determ ne the extent, if any, to which it has a coercive effect on
st udents. “[Unconstitutional coercion [occurs] when: (1) the
governnent directs (2) a formal religious exercise (3) in such a

way as to oblige the participation of objectors.” Cdear Ceek I,

977 F.2d at 970 (citation omtted).
C. The Endorsenment Test

The third test, known as the Endorsenent Test, seeks to

det erm ne whet her the governnent endorses religion by neans of the

chal | enged acti on. County of Allegheny v. ACLU, 492 U S. 573

(1989). The governnent unconstitutionally endorses religion when
“It conveys a nessage that religion is ‘favored,’” ‘preferred,’ or
‘pronoted’ over other beliefs.” 1d. at 593.

2. Lee and dear Creek 11

In Lee, the Suprene Court declared a school district’s policy
of allow ng a high school principal toinvite a religious official
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to give a nonsectari an, nonprosel ytizing invocation and benedi ction
at graduation to be an unconstitutional “coercion” of participation
in a state-directed religious exercise. Lee, 505 U S. at 586.
Four Justices appeared to find the policy to be an unconstitutional
“endorsenent” of religion as well. 1d. at 604-05 (Bl acknun, J.,
joined by Stevens & O Connor, JJ., concurring) & 629-30 & n.8
(Souter, J., joined by Stevens & O Connor, JJ., concurring); cf.
Al | egheny, 492 U. S. at 594 (discussing endorsenents).

Then, in dear Ceek Il, applying the three of the

Establi shnent C ause tests set forth above, we held that C ear
Creek’s policy of allowing a student-selected, student-given,

nonsect ari an, nonprosel yti zi ng i nvocati on and benedi cti on at a hi gh

school graduation cerenony —SFISD s fall-back provision in the
July Policy —did not violate the dictates of the Establishnent
Clause. Cdear Ceek Il, 977 F.2d at 968-72.

SFI SD asserts that a close reading of Cear Creek Il reveals

that the school district’s graduation policy escaped the result in
Lee not because of its “nonsectarian, nonproselytizing” content
limtation, but rather solely because it permtted i nvocati ons and
benedictions as long as they are student-selected and student-

gi ven. | nasnmuch as our opinion in Cear Creek Il specifically

relied on the school district’s requirenent that the student-1|ed
graduati on prayers be nonsectari an and nonprosel yti zing i n hol di ng
that its policy did not offend the Establishnment Cause, we find

SFISD s reading of Cear Creek Il to be specious at best.
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First, we concluded in Cear Creek 11 that the twn

restrictions served the dual functions of enhancing the graduation
cerenony’s solemization, thus permtting the policy to clear
Lenon’ s secul ar purpose hurdle, while sinmultaneously reducing the

possibility of endorsing religion. Cear Creek Il, 977 F. 2d at 971

(“[T] he Resolution inposes two one-word restrictions <nonsectari an
and nonprosel yti zi ng’ whi ch enhance sol emmi zati on and m nim ze the

advancenent of religion.”). Second, in Cear Creek 11, we

obviously relied on the nonsectarian, nonproselytizing nature of
the prayers to determne that the BISD policy did not have the
primary effect of advancing religion —Lenbn’s second prong. |d.

at 967 (“Its requirenent that any invocation be nonsectarian and

(7]

ee

nonprosel yti zing m ni m zes any such advancenent of religion.”);

al so Doe v. Duncanville Ind. Sch. Dist., 70 F. 3d 402, 406 (5th Cr.

1995) (di stingui shing “qui ntessentially Christian prayer”
basketbal | teamprayers fromnonsectari an, nonprosel yti zi ng prayers

in Cear Creek I1). Moreover, as the primary-effect prong of Lenon

“asks whether . . . the practice under review in fact conveys a

message of endorsenent or di sapproval,” Lynch v. Donnelly, 465 U. S.

668, 690 (1984) (enphasis added), the character of the prayer being
scrutinized is clearly relevant to the Suprene Court’s closely-
related Endorsenent Test as well. Finally, we rested our
determ nation that the graduation prayers did not constitute a
“formal religious exercise” for the purposes of Lee’s Coercion Test
in principal part on the fact that Cear Creek’s policy permtted
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only nonsectarian, nonproselytizing prayers. Cear Creek I, 977

F.2d at 971.

Thus, contrary to SFI SD' s concl usi onal suggestion, d ear Creek

Il did not hold that a policy is insulated from constitutiona
scrutiny under the Establishnent C ause nerely because it permts,
rather than requires, religious speech when sel ected and gi ven by
students. ® Much nore than nere w ndow dressing, the content
restrictions that SFISD now attenpts to cast aside were, in fact,

central to our holding in the Jear Creek I1.° Mre to the point,

we now concl ude, in obeisance to the ineluctable precedent of O ear
Creek Il, that a knock-off of a Cear Creek Prayer Policy that does
not limt speakers to nonsectarian, nonproselytizing invocations
and benedi ctions viol ates the dictates of the Establishnment C ause.

3. Appl yi ng the Tests

8 n his dissent, Judge Jolly places great enphasis on the fact
that the Suprene Court has held that the nonsectarian nature of a
graduati on prayer cannot resuscitate an ot herw se unconstituti onal
graduation prayer. W do not hold otherwi se. Rather, we sinply
follow d ear Creek I1’s unm stakabl e concl usi on that, although not
sufficient, a policy’s nonsectarian, nonprosel yti zing requirenents
are necessary.

More generally, it is beyond peradventure that governnent
measures that | end succor to a particular religion, denom naiton or
sect fall at the very core of the conduct proscribed by the
Est abl i shnent Cl ause. See, e.q., Larson v. Valente, 456 U S. 228,
246 (1982) (“Since Everson v. Board of Education, this Court has
adhered to the principle, clearly manifested in the history and
logic of the Establishnent C ause, that no State can <pass | aws
which aid one religion” or that <prefer one religion over
another.’”) (citation omtted); Board of Ed. of Kiryas Joel Vill age
Sch. Dist. v. Gunet, 512 U S 687, 696 (1994) (enphasizing
neutrality anong religious sects is central to Establish d ause
jurisprudence).
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Gven the posture of this case, we |imt our primry
di scussion to those portions of the Suprenme Court’s three

Establishnent C ause tests with regard to which dear Creek

Il discussed the twin restrictions. Turning first to Lenon’s

secul ar purpose requirenent, SFISD argues that, as in Cear Ceek

I'l, its July Policy is designed to solemize its graduation
cer enoni es. We are, of course, mndful of the deference courts
typically afford a governnent’s articulation of secul ar purpose.

Bethel Sch. Dist. v. Fraser, 478 U S. 675 (1986); Cear Creek 11,

977 F.2d at 965-66. Neverthel ess, the governnent’'s statenent of

secul ar purpose cannot be a nere “sham” Edwards v. Aguillard, 482

US 578, 586-87 (1987). Here we sinply cannot fathom how
permtting students to deliver sectarian and prosel yti zi ng prayers
can possibly be interpreted as furthering a solemizing effect.
Such prayers would alter dramatically the tenor of the cerenony,
shifting its focus — at l|east tenporarily — away from the
students and the secul ar purpose of the graduation cerenony to the
religious content of the speaker’s prayers. | ndeed, an al nost
i nevi tabl e consequence of permtting the uttering of such prayers
woul d be the polarizing and politicizing of an event intended to
recognize and celebrate the graduating students’ academ c
achi evenents and the comonality of their presence and the path on
whi ch they are about to enbark. In short, rather than sol emize a
graduation, sectarian and prosel ytizing prayers woul d transformthe

character of the cerenony and conceivably even disrupt it.
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The context of the evolutionary history in which SFISD
devel oped its series of prayer policies further confirns the school
district’s penunbral religious purpose. As described above, SFISD
first formulated an “alnost” Clear Creek Prayer Policy, one which
permtted students to deliver nonsectarian and nonproselytizing
prayers (the October Policy); then, followng the district court’s
initial ruling, adopted a “pure” C ear Creek Prayer Policy (the My
Policy); and finally, on further reflection, created its ultimte
twn-tiered policy (the July Policy), initially dropping the key
content restrictions until and unless the district court should
hold the primary policy unconstitutional and thereby trigger
automatic inplenentation of the fall-back provision. As students
were already permtted to deliver invocations and benedictions
(even in the formof prayer) under SFISD s previously articul ated
policies, it is inpossible to conclude that this final revision was
anything but an attenpt to encourage sectarian and proselytizing
prayers —— a purpose which is the antithesis of secular.

See I ngebretsen, 88 F.3d at 279 (hol ding school district’s policy

permtting student-initiated prayer at conpul sory or non-conpul sory
school events did not have secul ar purpose because (1) its clear
intent was to inform students, teachers, and adm nistrators they
can pray at school events as | ong as student “initiated” prayer and
(2) policy was passed as part of legislature’s reaction to
puni shnment of school president who chanpi oned prayer in school).
Qur cyni ci smabout the school board’ s proffered secul ar purpose is
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gal vani zed by SFISD s inclusion of the fall-back alternative that

would re-insert the twin restrictions ipso facto should the

district court invalidate the basic provision of the July Policy.

Second, we conclude that, when shorn of the nonsectarian,
nonprosel ytizing restrictions, SFISD s nodified C ear Creek Prayer
Policy fails Lenobn’s primary effect prong as well. “The effect
prong asks whether, irrespective of governnent’s actual purpose,
the practice under reviewin fact conveys a nessage of endorsenent
or disapproval.” Lynch, 465 U S. at 690. This consideration is
especially inportant in the context of public school children.

Aguillard, 482 U.S. at 583-84; cf. Lubbock Cvil Liberties Union v.

Lubbock Indep. Sch. Dist., 669 F.2d 1038, 1048 (5th Gr. 1982)

(hol di ng that hi gh school was not public forumand stating “[wWhile
students have First Anendnent rights to political speech in public
school, sensitive Establishnent C ause considerations limt their
right to air religious doctrines.”).

Again, in Cear Ceek Il, we determned that a student-|ed,

nonsect ari an, nonprosel yti zi ng prayer would serve to sol emi ze the
graduation cerenony and thus woul d not have the primary effect of

advancing religion. Cdear Creek Il, 977 F.2d at 967. As our |later

cases of I ngebretsen and Duncanvill e make abundantly cl ear, though,

the nere fact that prayers are student-|ed or student-initiated, or
both, does not automatically ensure that the prayers do not

transgress Lenbn’s second prong. | ngebretsen, 88 F.3d at 279

(hol ding school district’s policy permtting student-initiated
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prayer at conpul sory and non-conpul sory school events had primary

effect of advancing religion); Duncanville, 70 F.3d at 407

(distinguishing dear Creek 11 and holding school officials’

supervi sion of student-initiated and student-|ed prayers precedi ng
basketbal |l ganes violated Establishnent C ause, in part because
prayers were “quintessentially Christian”). Indeed, if subjecting
a prayer policy to a student vote were alone sufficient to ensure
the policy's constitutionality, what would keep students from
selecting a formal religious representative, such as the rabbi in
Lee, to present a graduation prayer? Indeed, to take the argunent
one step further, there woul d be no reason to deny the students the
authority to designate a formal religious representative to deliver
a full-fledged, fire-and-brinstone, Bible- or Koran-quoting,
sectarian sernonette (in the dress for a prolonged invocation or
benedi ction) at graduation; for, by putting the ultimte choice to
the students, the sernonette would not facially bear the
governnment’s i nprimatur.

But governnent inprimatur is not so easily nasked: Prayers
that a school “nerely” permts wll still be delivered to a
gover nnent - organi zed audience, by neans of governnent-owned
appl i ances and equi pnent, on governnent-controlled property, at a
gover nnent - sponsored event, thereby clearly raising substantia
Est abl i shnent C ause concerns. Cf. Lee, 505 U S. at 597 (School
officials “retain a high degree of control over the precise
contents of [a graduation cerenony], the speeches, the timng, the
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movenents, the dress, and the decorumof the students.”); Jones v.

Cear Creek Ind. Sch. Dist., 930 F.2d 416, 418 (5th Cr. 1991)

(“Cear Creek 1”") (Gaduation prayer policy is subject to

Est abl i shnent O ause scrutiny because it is the nmechani smthrough
which the state provides space in a closed forum for arguably
religious speech at a governnent sponsored event.”), vacated, 505

U S 1215 (1992); Jager v. Douglas County Sch. Dist., 862 F.2d 824,

831 (11th G r. 1989) (exam ning school practice under Establi shnent
Cl ause “[w hen religious invocation is given via a sound system
control |l ed by school principals and the religious invocation occurs
at a school -sponsored event at a school -owned facility”). And when
the school “permts” sectarian and prosel ytizing prayers —whi ch,
by definition, are designed to reflect, and even convert others to,
a particular religious viewoint and which, as stated above, do not
serve (and even run counter to) the perm ssible secul ar purpose of
sol emmi zing an event — such “perm ssion” undoubtedly conveys a
message not only that the governnent endorses religion, but that it
endorses a particular formof religion.

For the very sane reasons, SFISD s prayer policy obviously
violates the Suprenme Court’s Endorsenent Test as well, which asks
whet her t he governnent has appeared to take a position on questions
of religious belief or has conveyed a nessage that religion is

favored, preferred, or pronoted over other beliefs. |ngebretsen,

88 F.3d at 280.
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Havi ng concluded that st udent - sel ect ed, st udent - gi ven
sectarian, proselytizing invocations and benedictions at high
school graduations violate both the Lenon test and t he Endor senent
test, we are not required to determne that such public school
prayer policies also run afoul of the Coercion Test to hold them
antithetical to the Establishnment Cl ause. W neverthel ess offer
the foll owi ng observation for the sake of conpl eteness.

As alluded to above, Gear Creek Il held that the C ear Creek

Prayer Policy did not constitute a “formal religious exercise”
because (1) the prayers were not delivered by a nenber of the
clergy, and (2) the prayers were nonsectarian and nonprosel yti zi ng.

Cear Creek Il, 977 F.2d at 971. Prayer, of course, is a

“quintessential religious practice,” Karen B. v. Treen, 653 F.2d

897, 901 (5th Gr. 1981), aff'd, 455 U. S. 913 (1982); and prayer in
school raises particularly sensitive constitutional concerns. As
the Suprenme Court stated in Aguillard:

The Court has been particularly vigilant in nonitoring
conpliance with the Establishnment Cause in elenentary
and secondary schools. Famlies entrust public schools
wi th the education of their children, but conditiontheir
trust on the understanding that the classroomw || not
purposely be used to advance religious views that my
conflict with the private beliefs of the student and his
or her famly. Students in such institutions are
i npressionable and their attendance is involuntary.”).

Aguillard, 482 U S. at 583-84. Only the conbination of the factors

relied onin Jdear Creek Il —that the prayer was student-led and

nonsectarian, nonproselytizing — saved that school district’s
graduation prayers from being anathematized a “formal religious
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exercise” for the purposes of Lee’'s Coercion Test. Cf. Lee, 505
U.S. at 588-90 (hol di ng nonsectarian, nonprosel ytizing graduation
prayer delivered by rabbi was “formal religious exercise”). Again,
because sectarian and proselytizing prayers are by their very
nature designed to pronote a particul ar religious viewoint rather
t han sol etmi ze an ot herwi se purely secul ar event, they cannot find

sanctuary in the tightly circunscribed safe harbor of dear Ceek

Il and thereby avoid the appellation “formal religious exercise.”1

Nevert hel ess, as the Coercion Test is conjunctive and there is

no di stingui shing difference between SFI SD s policy and the policy

of Clear Creek ISD in Cear Creek Il with regard to the test’s
other two prongs —— governnent direction and obligatory
participati on —we need not and t herefore do not bel abor the point

by addressing today whether SFISD s policy violates the Coercion
Test. It suffices that, when stripped of one of the foundational

el ements on which Cear Creek Il is constructed, SFI SD s graduati on

prayer policy is so constitutionally deficient that it cannot

stand. By failing to prohibit sectarian and prosel ytizing prayers,

1°SF| SD advances the argunment that, because SFISD permits but
does not require prayer, such a prayer does not constitute a formal

religious exercise. See Clear Creek 11, 977 F.2d at 971 (“By
contrast [to Lee], the Resolution tolerated nonsectarian,

nonprosel yti zi ng prayer, but does not require or favor it.”). This
contention is wholly unpersuasive, as a religious practice derives
its religious nature fromits content and historical significance,
not from whether it is permtted or required by the school.
Nei t her a baptismnor a bar mtzvah, for exanples, would be sonehow
transforned into a secular events if a school set up a procedure by
which its students were permtted to vote to include such a ritual
in its graduation cerenony.
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the July Policy not only lacks a secular purpose, but has the
primary effect of advancing, and wunconstitutionally endorsing
religion.
B. The Free Speech d ause

Finding the | andscape of Establishnent C ause jurisprudence
i nhospi t abl e, SFISD alternatively seeks sanctuary for its
graduation prayer policy in the Free Speech C ause, a contentionto
whi ch we now turn. SFI SD asserts that its July Policy survives
constitutional scrutiny because through this policy it has created
a “limted public forum” This being the case, continues SFISD, it
is not sinply permssible for the school district to allow
sectarian and proselytizing student prayers, but SFISD would be
guilty of unconstitutional viewpoint discrimnation were it to do
ot herwi se. W disagree with these assertions for the sinple reason
that as a matter of |law SFISD has not created a limted public

f orum See Anerican G vil Liberties Union of New Jersey v. Bl ack

Horse Pike Reg’'|l Bd. of Ed., 84 F.3d 1471, 1477-78 (3d Cir. 1996)

(hol ding that school board’s graduation prayer policy permtting
students to vote to include prayer in graduation cerenony did not

create limted public forum); Harris v. Joint Sch. Dist. No. 241,

41 F.3d 447, 456-57 (9th G r. 1994) (sane), vacated as noot, 515

U S. 1154 (1995).
We begin with the basics. “There are three cl assifications of

fora.” Hobbs v. Hawkins, 968 F.2d 471, 481 (5th Cr. 1992)

(quoting Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473
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U.S. 788, 802 (1985)); Perry Educ. Ass’'n v. Perry Local Educators’

Ass’n, 460 U S. 37, 45 (1983)). The first category is the
traditional public forum These are places, such as public parks
and streets, “*which by long tradition or by governnent fiat have
been devoted to assenbly and debate.’” 1d. (quoting Cornelius, 473
U S at 802). Second, there is “‘the public forum created by
gover nnent designation.’” Id. This type of forum “‘may be
created by governnent designation of a place or channel of
comuni cation [not traditionally open to assenbly and debate] for

use by the public at large for assenbly and speech, for use by

certain speakers, or for the discussion of certain subjects.’”” |d.
Finally, thereis the “*nonpublic’ forum” 1d. (quoting Cornelius,
473 U. S. at 803). “This is the residual class of governnent-owned

property, to which the First Arendnent does not guarantee access.”
Id.

A graduation cerenony is quite obviously not a traditiona
public forum The question, therefore, under the July Policy is
whet her SFI SD's commencenent program constitutes a governnment
desi gnated public forum or, nore accurately, whether the portions
of the commencenent program allocated to the invocation and
benedi ction constitute designated public fora. Two factors are key
to determ ning whether the State has transforned its property into
a designated public forum The first is governnental intent.
Cornelius, 473 U.S. at 802 (“[T]he Court has | ooked to the policy
and practice of the governnent to ascertain whether it intended to
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designate a place not traditionally open to assenbly and debate as
a public foruni). The nature of the State property and its
conpatibility with expressive activity are inportant indicia of

i ntent. ld. at 802; see also Arkansas Educational Tel evision

Commi ssion v. Forbes, 118 S. C. 1633, 1639 (1998) (holding public

t el evi si on broadcasting not generally a public forumand stating in
broadcasting “broad rights of access for outside speakers woul d be
antithetical, as a general rule, to the discretion that stations .

must exercise to fulfill their journalistic purpose and

statutory obligations.”); Miir v. Al abama Educ. Tel evi sion Conmin,

688 F.2d 1033, 1042 (5th Gr. 1982) (“Afacility is a public forum
only if it is designed to provide a general public right of access
toits use, or if such public access has historically existed and
is not inconpatible with the facility’'s primary activity.”).

The second factor relevant to determ ning whether the
gover nnent has established a public forumis the extent of the use
granted. See Perry, 460 U S. at 46-47. A designated public forum
may, of course, be |limted to a specified class of speakers or to
di scussion of specified subjects —thus the term“limted public

forum” Estiverne v. Louisiana State Bar Assoc., 863 F.2d 371, 378

(5th Gr. 1989). Neverthel ess, the State does not create a
designated public forum “by inaction or by permtting limted
di scourse.” Cornelius, 473 U S. at 802 (enphasis added). To

create such a forum the governnent nust all ow “general access” to,
ld. at 802, or “indiscrimnate use” of, Perry, 460 U.S. at 47, the
29



forumin question by the general public, or by particul ar speakers,
or for the discussion of designated topics.

Regarding the first factor — governnental intent —it is
clear that the governnent’s proffered intent does not govern this
inquiry, elseit would be alimted inquiry indeed. In the typical
case, to justify a limtation it has placed on the speech of
private individuals, the State asserts that it has not created a
desi gnated public forum |In the instant case, the reverse is true:
SFISD attenpts to evade the requirenents of the Establishnent
Cl ause by running for the protective cover of a designated public
forum We nust, therefore, view skeptically SFISD s own self-
serving assertion of its intent and examne <closely the
relationship between the objective nature of the venue and its
conpatibility with expressive activity.

In Estiverne, we franmed the relevant inquiry as: “Does the
character of the place, the pattern of usual activity, the nature
of its essential purpose and the popul ati on who take advant age of
the general invitation extended nake it an appropriate place for
communi cation of views on issues of political and social
significance?” Estiverne, 863 F.2d at 378-79. SFISD s July Policy
flunks this test hands down.

Neither its character nor its history nakes the subject
graduation cerenony in general or the invocation and benediction
portions in particul ar appropriate fora for such public discourse.

See Brody v. Spang, 9577 F.2d 1108, 1117 (3d Gr. 1992)
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(“Graduation cerenonies have never served as foruns for public
debat e or discussions, or as a forumthrough which to all ow varyi ng
groups to voice their views.”) (quotation and citation omtted);

cf. Hays County Guardian v. Supple, 969 F.2d 111, 116-18 (5th Cr

1992) (concluding that university canpus was |imted public forum
because it served as central site of student body and because
university’s witten policies established a “general policy of open
access”). For obvious reasons, graduation cerenpbnies — in
particul ar, the invocation and benediction portions of graduation

cerenbnies —— are not the place for exchanges of dueling

presentations on topics of public concern. See Duncanville, 70
F.3d at 406 (“The [basketball] ganmes are school -sponsored and

controlled events that do not provide any sort of open forum for

student expression. . . .”). Such presentations woul d undoubtedly
clash with a cerenony’s “primary activity.” See Miir, 688 F.2d at
1042. I ndeed, a graduation cerenony conprises but a single

activity which is singular in purpose, the dianmetric opposite of a
debate or other venue for the exchange of conpeting vi ewpoints.

It is not surprising then that SFI SD has not, in fact, opened
the cerenmony to such exchanges, which brings us to the second
rel evant factor —extent of use. In no way can SFISD be said to

have granted “general access” to a class speakers at its graduation

cerenony. Rather, it has sinply concocted a thinly-veiled
surrogat e process by which a very |imted nunber of speakers —one
or two — will be chosen to deliver prayers denom nated as
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i nvocations and benedi ctions. These speakers, noreover, wll not
be given free reign to address issues, or even a particular issue,
of political and social significance. Rather, they will be chosen
to deliver very circunscribed statenents that under any definition
are prayers. See Wbster’s Third New International Dictionary at
1190 (defining “invocation” as “the action or an act of petitioning
for help or support”) & 203 (defining “benediction,” simlarly, as
“an expression or utterance of blessing or good w shes”) (1993).
SFI SD has thus granted no one, not even the students elected to
gi ve the i nvocati ons and benedi ctions, “indiscrimnate use” of its
governnent controll ed channel of communication. Perry, 460 U S. at

47: see al so Hazel wood Sch. Dist. v. Kuhlneier, 484 U S. 260, 270

(1988) (holding that school-run student newspaper was not
desi gnat ed forumbecause school officials “did not evince either by
policy or practice any intent to open the pages of [newspaper] to
indiscrimnate use by its student reporters and editors, or by the
student body generally”) (quotations and citations omtted).

In short, even though the governnent nay designate a forum
only for particular speakers or for the discussion of particular
topics, Cornelius, 473 at 802, SFISD s restrictions so shrink the
pool of potential speakers and topics that the graduation cerenony
cannot possibly be characterized as a public forum —limted or
otherwise — at least not without fingers crossed or tongue in

cheek. Cf. Forbes, 118 S .. at 1640 (1998) (holding candidate

debates constitute narrow exception to general rule that public
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br oadcasti ng does not constitute public form because (1) “debate

was by design a forumfor political speech by candidates,” and (2)

candi dat e debates are, by tradition, of exceptional significance in

el ectoral process); Capitol Square Review & Advisory Bd. wv.

Pinette, 515 U S. 753, 770 (1995) (“Religious expression cannot
viol ate the Establishnent C ause where it (1) is purely private and
(2) occurs in a traditional or designated public forum publicly

announced and open to all on equal terns.”) (enphasis added).

Clear Creek Il does not hold to the contrary. Al though our

opinion in that case does advert to Board of Education of Westside

Community Schools v. Mergens, 496 U. S. 226 (1990), which rests, in

part, on public forum analysis, Cear Creek Il does not rely on

Mergens for the conclusion that the Clear Creek | SD had created a

public forum Rather, Cdear Creek Il adverts to Mergens only
wthin the limted context of its Endorsenent Test analysis,

concl udi ng that the graduation prayer policy at issue “paralleled”

the practices held constitutional in Mergens. ! Cdear Creek Il, 977

“There is, noreover, a crucial distinction between the speech
i nvol ved i n Mergens and t he speech that SFI SD s policy would al | ow.
In Mergens, the Court held that permtting the Christian student
organi zation to neet on school grounds after class and to recruit
menbers through the school newspaper, bulletin boards, and public
address system did not violate the Establishnment Cause. Thus,
the organi zati on was not permtted to deliver a religious nessage
directly to the student body. The religious organization did not
use any of the various nethods of communication controlled by the
school to proselytize —or to deliver religious nessages of any
nature — but rather confined such activities to neetings held
after class with virtually no trace of governnental inprimatur
Clear Creek |1 took Mergens one baby step closer to the brink
allowing delivery of prayer to the student body but only if such
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F.2d at 968-69. |Indeed, nowhere in the Cear Creek Il opinion does

the term“public forunf even appear.
This should surprise no one. For, if a graduation program

open, as it is, to such a limted nunber of student-elected or

sel ected speakers, <constitutes a |imted public forum the
graduation prayer policy blessed in Cear Creek Il would, in fact,
be wunconstitutional — not, however, as a violation of the
Est abl i shnent Cl ause, but as i nper m ssi bl e Vi ewpoi nt

discrimnation: Once the State has established a Iimted public
forum it cannot discrimnate against speech because of the

message, even if that nmessage is religious in nature. Rosenberger

v. Rector & Visitors of the Univ. of Virginia, 515 U S. 819, 828-31

(1995) (holding unconstitutional university’'s decision to deny
general | y-avai |l abl e school funds to student organi zati on publi shing
newspaper because of newspaper’s Christian editorial viewpoint);

Lanb’s Chapel v. Center ©Mriches Union Free Sch. Dist., 508 U.S.

384, 393-96 (1993) (holding unconstitutional school’s policy of
denyi ng school facilities to group desiring to show film series
addressing child-rearing questions froma “Christian perspective”
as i nperm ssible viewpoi nt discrimnation). Thus, if public forum

anal ysi s were applicable, then Cear Creek’s proscription of prayer

prayer were nonsectarian and nonproselytizing. SFISD s July
Policy, however, would plunge over the cliff, by permtting
students to present overtly sectarian and prosel ytizing religious
prayers to a group of students clearly assenbled at the behest of
t he gover nnent.
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that is sectarian and proselytizing would violate the First

Amendnent after all, but would do so on grounds we never consi dered
in Jdear Creek [I1.12

In sum our Cear Creek Il opinion explicitly — and (we are
bound by stare decisis to acknow edge) correctly —relies on C ear

Creek 1SD s nonsectarian, nonproselytizing restrictions to dodge

12Judge Jolly accuses us of unprecedentedly permtting the
governnent to review (and thus control) the content of citizens’
purely private speech (in the formof prayer) to determ ne whet her
t hat speech t ransgresses t he required nonsect ari an,
nonprosel ytizing restrictions. Judge Jolly’s accusation, however,
only serves to highlight that dear Creek Il did not hold that the
school district had created a public forum |In that decision, we
explicitly approved a school district’s review of the content of
the student-initiated, student-I|ed graduation prayers. dear Ceek
L, 9777 F.2d at 967 (“We know of no authority that holds yearly
reviewof unsolicited material for sectariani smand prosel yti zation
to constitute excessive entanglenent.”). Judge Jolly is thus faced
wth a dilenma —either, contrary to his assertions, we did not
hold in dear Creek Il that the school district created a public
forumor, as Judge Jolly argues, we did so hold, but additionally
approved the type of governnental review he now condemms.

Because (1) we do not believe that the student-initiated,
student-led invocation and benediction portions of a graduation
cerenony satisfy the requirenents of a public forum (2) the dear

Creek Il opinion never once utters the term“public forunf despite
its consideration of Mergens, a public forum case, and (3) the
Cear Creek Il opinion explicitly approves the school district’s

review of the students’ graduation prayers for sectariani sm and
proselytization, a review that would undoubtedly constitute
i nperm ssi ble viewpoint discrimnation if the students’ graduation
prayers constituted purely private speech, we wll not, as Judge
Jolly urges, strain to read our earlier decision to hold contrary
to its plain |anguage that the school district had carved out a
limted public forum \Wether or not we agree with Cear Creek
Il"s conclusion that the student-led graduation prayers do not
transgress the Establishment C ause even though they do not
constitute private speech, we are bound by its judgnent unless and
until this Court reconsiders the matter en banc or the Suprene
Court hol ds ot herw se.
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the outcone otherwise dictated by Lee. Wthout these twn
restrictions, a Clear Creek Prayer Policy cannot wthstand
constitutional scrutiny. Mreover, SFI SD cannot escape this result
by piously wapping itself in the false banner of “limted public
forum” The July Policy created no forum at all and therefore
could not, and did not, trigger the First Amendnent’s prohibition
of viewpoint discrimnation. The |[imted nunber of speakers, the
monol ithically non-controversial nature of graduation cerenonies,
and the tightly restricted and highly controlled formof “speech”
involved, all mlitate against |abeling such cerenonies as public
fora of any type. Absent feathers, webbed feet, a bill, and a
quack, this bird just ain’t a duck!

The district court, therefore, did not err in rejecting
SFISD s stretch to reach limted public forum status for its
graduation and through it find viability for the July Policy in the
Free Speech d ause. Neither did the court err in holding that
provi sions of the initial paragraph of SFISD s July Policy violates
the Establishnment Cl ause or in ordering SFISD to institute the
fall-back alternative —a pure Cl ear Creek Prayer Policy —inits
st ead.

W need only note briefly that the district court did,
however, clearly err in overbroadly defining “nonsectarian” to
i nclude reference to specific “deities,” see, e.qg., Webster’s Third
New I nternational Dictionary at 1538 (defining “nonsectarian” as
“not restricted to or domnated by a particular religious group”),
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a mstake the district court can easily correct on remand. A
nonsectari an, nonproselytizing prayer that, for exanple, invokes
t he name of Buddha or Mhammed or Jesus or Jehovah is an obvious
oXynor on.
C. Foot bal | Ganes

Havi ng concluded that SFISD s nodified Cear Creek Prayer
Policy does not pass constitutional nuster, we nust next address
whether the pure Cear Creek Prayer Policy enbodied in the
alternative fall-back provision of the policy can be extended to

football games through the Football Policy. In Duncanville, we

confronted virtually the identical issue. There, the district
court had enjoined enployees of the school district from inter
alia, supervising student-initiated, student-led prayers during

athletic events. Duncanville, 70 F.3d at 406. |In upholding the

i njunction, we distinguished Cear Creek 11, stating:

In concluding that [the Cear Creek] resolution did not
vi ol ate t he Establishnent O ause, we enphasi zed t hat hi gh
school graduation is a significant, once-in-a-lifetinme
event that could appropriately be marked with a prayer,
that the students involved were mature high school
seni ors and the chal | enged prayer was t o be non-sectari an
and non-prosel yti zi ng. Here, we are dealing with a
setting [football and basketball ganes] far |ess solem
and extraordinary, a quintessentially Christian prayer,
and students of twelve years of age . . . .7 I|d.

SFI SD argues that the present case is nore closely anal ogous

to Cear Creek Il than to Duncanville because in the latter the

students spontaneously initiated the prayers in guestion, whereas

here, as in Cear Creek |Il, they do so by vote. SFISD s argunent,
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however, wdely m sses the mark. The controlling feature here is

the same as in Duncanville: The prayers are to be delivered at

football ganes —hardly the sober type of annual event that can be

appropriately solemized wth prayer. The distinction to which
SFISD points is sinply one wthout difference. Regar dl ess of
whet her the prayers are sel ected by vote or spontaneously initiated
at these frequently-recurring, informal, school-sponsored events,
school officials are present and have the authority to stop the

prayers. Thus, as we indicated in Duncanville, our decision in

Cear Creek Il hinged on the singular context and singularly

serious nature of a graduation cerenpony. Qutside that nurturing
context, a Clear Creek Prayer Policy cannot survive. W therefore
reverse the district court’s holding that SFISD s alternative C ear
Creek Prayer Policy can be extended to football ganes, irrespective
of the presence of the nonsectarian, nonprosel ytizing restrictions.
See Jager, 862 F.2d at 832-33 (holding “equal access” policy for
football gane invocations unconstitutional).
D. I njunctive Relief

Turning next to the Does’ equitable claim we review the
district court’s denial of an injunction for abuse of discretion.
Lubbock, 669 F.2d at 1049. As we agree with the district court
that it can sinply order SFISD to put into effect the fall-back
alternative of the July Policy, we address only whether the Does
are entitled to injunctive relief regarding SFISD s other
practices. The district court expressly found that SFISD had
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ceased all such unlawful practices. Gven a trial court’s greater
ability to evaluate the evidence regarding a defendant’s future
propensity to engage in proscribed activities, we are generally
reluctant to overturn a denial of injunctiverelief. 1d. (refusing
to reverse trial court’s denial of injunctive relief even though
def endant had engaged i n i nperm ssi bl e practi ces over several years

and only ceased on eve of trial); Mltzer v. Board of Pub.

Instruction of Orange County, 548 F. 2d 559, 562-568 (5th Gr. 1977)

(refusing to reverse district court’s denial of injunctive relief
even though school district had proved very reluctant to conply
Wi th constitutional requirenents of Establishnent C ause), aff’d on
rehearing, 577 F.2d 311 (1978). The Does, noreover, point to no
evidence in support of their contention that a threat of future
unconstitutional practices exists other than the fact of SFISD s
renmoval of the “nonsectarian, nonproselytizing” |anguage fromits
final graduation and football gane policies, a threat negated by
the district court in ordering inplenentation of the fall-back
al ternative and extinguished by us in this appeal. W therefore
conclude that the district court’s denial of injunctive relief was
not an abuse of discretion.
E. Attorney’'s Fees

Under 8 1988, the district court nmay mnmake an award of
attorney’s fees only if it determnes that the claimant is a

“prevailing party.” Walker v. HUD, 99 F.3d 761, 767 (5th Cr.

1996); Hensley v. Eckerhart, 461 U S. 424, 433 (1983). A party
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prevails when he succeeds on “any significant issue in litigation
whi ch achi eve[s] sone of the benefit [he] sought in bringing suit.”

Texas State Teachers Ass’'n v. Grland I ndep. Sch. Dist., 489 U S.

782, 791 (1989) (quoting Nadeau v. Hel genpe, 581 F.2d 275, 278-79

(st Cir. 1978)). “The touchstone of the prevailing party inquiry
must be the material alteration of the |legal relationship of the
parties in a manner which Congress sought to pronote in the fee
statute.” 1d. at 792-93.

In this case, the Does have obtained a judgnent vindicating
the Santa Fe students’ inportant First Amendnent rights in both
graduation cerenony and football ganme contexts. They “have thus
served the rivate attorney general’ role which Congress neant to
pronote in enacting 8 1988.” Garland, 489 U S at 793; see also

Hal | v. Board of Sch. Conmmirs of Conecuh County, 656 F.2d 999, 1003

(5th Cr. 1981) (holding plaintiffs who prevailed on clains that
hi gh school’s norning devotional readings over public address
systemand teaching el ective Bible literature course were violative
of Establishnment Cause were entitled to attorney's fees).
Accordingly, on remand the district court shall award the Does
reasonable and realistic attorney’s fees as prevailing parties.
F. Monet ary Danages

Addressing next Jane Doe Il1’s appeal from the denial of
damages for the David Wl son “Mdirnon” incident, we need do no nore
than sinply state our agreenent wth the district court’s

assessnent of the evidence on that point. Regardl ess of the
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outcone of the question whether SFISD truly had a policy of
tol erating Establishnent O ause abuses, our independent review of
the summary judgnent record |leaves us with no doubt that it is
sinply devoid of evidence establishing a genuine dispute of
material fact that Jane Doe |l suffered any conpensable harm
stemming from WIlson's insensitive and m sgui ded conduct. See

Patterson v. P.H P. Healthcare Corp., 90 F.3d 927, 940 (5th Gr.

1996) (requiring that the evidence “manifest[] sone specific
discernable injury to the claimant’s enotional state”), cert.
denied,  US. _, 117 S.C. 767 (1997).
G Tol eration of Establishnment C ause Viol ations

Finally, because we do not disturb the district court’s
rulings on damages and because we base our decision that the Does
are entitled to attorney’s fees on our hol dings regarding SFI SD s
graduation and football gane prayer policies —not on a finding
that SFISD had a policy of tolerating Establishnment d ause
violations — we need not consider SFISD s challenge to the
district court’s sunmary judgnent ruling on liability for past

Est abl i shnent C ause vi ol ati ons.

1]
CONCLUSI ON

For the foregoing reasons, we (1) AFFIRMthe district court’s
ruling that the words “nonsectarian, nonproselytizing” are

constitutionally necessary conponents of a viable Cear Creek
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Prayer Policy; (2) REVERSE that court’s holding that SFISD s C ear
Creek Prayer Policy can perm ssibly extend to prayers before (or
after) football ganmes; (3) AFFIRMthe court’s judgnment that neither
damages nor injunctive relief are appropriate in this case; and (4)
REVERSE t he district court’s denial of attorney’s fees for the Does
and REMAND this case for determnation of reasonable attorney’s
fees and an award of such fees to the Does, consistent with this
opi ni on.

AFFIRVED in part; REVERSED in part; and REVERSED and REMANDED i n

part, with instructions.
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E. GRADY JOLLY, G rcuit Judge, dissenting:

Today, for the first tinme in our court’s history, the mgjority
expressly exerts control over the content of its citizens’ prayers.
And it does so notwi thstanding that the Suprenme Court has never
requi red, suggested, hinted, or inplied that the Constitution
controls the content of citizens’ prayers in any context. To the
contrary, Suprene Court precedent clearly indicates that the
majority’ s view transgresses the nost fundanental First Amendnent
rights. | therefore respectfully dissent.

I

The majority’ s exegesis contains two primary flaws that all ow
it to free fall into the black pit of the constitutionally
forbi dden, that school districts nust control the content of
graduation prayers to assure that they are “nonsectarian and

nonprosel ytizing.”*® First, the majority reads Jones v. O ear Creek

13The nonsectarian, nonproselytizing restriction constitutes
Vi ewpoi nt, not subject matter, discrimnation. Such a restriction
clearly allows the subject matter of religion, or ultimate reality,
to enter the graduation cerenony. The mgjority does not, and
i ndeed could not, disagree with this characterization. See
generally Rosenberger v. Rectors and Visitors of the Univ. of
Virginia, 515 U S 819, 830-31 (1995); see also Chaudhuri v.
Tennessee, 130 F.3d 232, 237 (6th Gr. 1997) (noting that the
nonsectari an prayer at i ssue “evoke[s] a nonotheistic tradition not
shared” by sone religious peoples, including H ndus), cert. denied,
118 S. Ct. 1308 (1998). Furthernore, it is instructive to note that
the term “proselytize” is sinply a word used--sonetines
pejoratively--in lieu of the term“persuade.” See Wbster’s Third
New I nternational Dictionary at 1821 (defining the verb “prosel yte”
as “to convert from one religion, belief, opinion, or party to
anot her”). Free market enthusiasts and environnentalists can
attenpt to “proselytize” as well as Baptists and Mornons.




| ndep. Sch. Dist., 977 F.2d 963 (5th Cr. 1992) in a way that

openly oppugns the Suprene Court’s reasoning in Lee v. Wi sman, 505

U S 577 (1992).1 The Court in Lee clearly held that the
nonsect ari an nature of a graduati on prayer cannot save an ot herw se
unconstitutional graduation policy fromthe Establishnent C ause.
Yet in the face of this holding, the majority neverthel ess
audaci ously concludes that a “nonsectarian, nonproselytizing’
requi renent constitutes a necessary elenent to our court’s decision

uphol di ng the graduation policy in Cear Creek 11.

The majority makes its second m stake by failing to recogni ze
that the governnent may not restrict religious speech based on
vi ewpoi nt when the governnment has created a forum for the

expression of privately held views.1® This mstake |eads the

1As a point of nonmenclature, our court has in the past
referred to this case as Jones Il. See, e.qg., Doe v. Duncanville
| ndep. Sch. Dist., 70 F. 3d 402, 405 (5th G r. 1995); Ingebretsen v.
Jackson Pub. Sch. Dist., 88 F.3d 274, 278 (5th Cir.), cert. denied,
117 S.Ct. 388 (1996). | join the majority in at |east one of
several breaks with precedent and refer to the case as O ear Ceek
L.

The majority omits any nention of the fact that the Suprene
Court vacated our decision in Jones v. Cear Creek Indep. Sch.
Dist., 930 F.2d 416 (5th Gr. 1991) (dear Ceek |), vacated, 505
US 1215 (1992), and specifically instructed our court to
reconsider the case in the light of Lee. This is the context in
which we issued our Cear Creek Il opinion.

¥This m stake is, undoubtedly, a product of the mgjority’s
decision to treat the Free Speech Clause as an isolated
afterthought. By first engaging in a separate Establishnent C ause
analysis, the majority virtually preordains the outcone before it

- 44-



majority to reach a concl usi on, which, however handy and expedi ent
it may be, frustrates the neutral acconmopdation of religious
Vi ewpoi nt s. Wen the governnent restricts sectarian and
proselytizing religious speech, while enbracing ecunenica
religious speech, the governnent has engaged in illegitinmate,
vi ewpoi nt discrimnation. That is why the Free Speech O ause is
vi ol ated when the majority forces a nonsectarian, nonprosel ytizing
requi renment upon the speakers. In short, the mgjority’s contro
over t he cont ent of students’ prayers achi eves t he
jurisprudentially rare result of offending not only one, but three

provisions within the First Amendnent.?’

addresses the Free Speech d ause. This approach fails to
acknowl edge the <conplex interaction of the Free Exercise,
Establi shnent, and Free Speech O auses. One prom nent First

Amendnent schol ar has described the source of this conplexity in
the foll owi ng way:

The central feature of the constitutional |aw of speech
and press is a prohibition on “content-based”
discrimnation, except in the nost conpelling of
circunstances. Yet the distinction between religion and
nonreligious ideologies and institutions —a distinction
seem ngly demanded by the very text of the Religion
Cl auses —is based on the content of ideas and beliefs.
The content-neutral thrust of the Free Speech C ause t hus
coexists uneasily with the special status of religion
under the Free Exercise and Establishment C auses.

M chael W MConnell, Reliqgious Freedomat a Crossroads, 59 U Chi.
L. Rev. 115, 118 (1992).

YThese three provi sions, read together, state: “Congress shal
make no | aw respecti ng an establishnent of religion, or prohibiting
the free exercise thereof; or abridging the freedom of
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|1
Let netrytofit this case into the context of our precedent.
The question before us is, quite sinply, what was it about the

Cear Creek Il policy that allowed it to escape the result in Lee?

To put the question another way, is it enough for an invocation to
be student-elected and student-given, or is the addition of a
“nonsectarian, nonproselytizing” content limtation required in
order to pass constitutional nuster? The mgjority makes the
unprecedent ed assunption that the content of a speaker’s prayer--
specifically, whether the prayer is sectarian or persuasive--can
have sone effect on its status under the Establishnent C ause.
Jurists cannot draw many cat egorical concl usi ons about the Suprene
Court’s treatment of the Establishnment C ause. Nevertheless, the
majority’s assunption has the vice of offending one immutable
hol ding of the Court’s Establishnent C ause jurisprudence: The
governnment may not mtigate Establishnent C ause concerns by
requi ring prayers to be nonsectarian and nonprosel ytizing. | can
| ocate no place in the Court’s extensive Establishnent d ause
jurisprudence for a “nonsectarian, nonproselytizing” exception to
the C ause’s command. The additional verbiage was therefore

unnecessary in upholding the graduation policy in Cear Creek 11.

A

speech . . .” U S. Const. anend. |
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| begin with sone first principles. Fromits earliest forays
into interpretation of the Establishnent Cause, the Court
consistently characterized it as prohibiting nore than the direct

establishnment of a single national (or, after Cantwell v.

Connecticut, 310 U S. 296 (1940), and Everson v. Board of Educ.

330 U.S. 1 (1947), state) church. See, e.qg., Davis v. Beason, 133

U S 333, 342 (1890) (noting that “[t]he first anmendnent to the
Constitution . . . was intended . . . to prohibit legislation for
t he support of any religious tenets, or the nodes of worship of any

sect”); Reynolds v. United States, 98 U S. 145, 164 (1878) (holding

that “Congress was deprived of all |legislative power over

[religious] opinion” by the O ause); Watson v. Jones, 80 U S (13

Vll.) 679, 730 (1871) (noting that the C ause serves both to

rescue[] the tenporal institutions fromreligiousinterference,’”

and to “‘secure[] religious liberty fromthe invasion of the civil

authority’”) (quoting Harnon v. Dreher, 17 S.C. Eq. (Speer’s Eq.)

87, 120 (S.C. 1843)); Terrett v. Taylor, 13 U.S. (9 Cranch) 43, 52

(1815).

The Court’s nodern jurisprudence has continued the tradition
set by the early cases, and nakes clear that the Establishnent
Cl ause paints in broad prohibitive strokes when it cones to state
or federal action in the spiritual donmain. As Justice Black

expl ained in Everson:
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The “establishnent of religion” clause of the First
Amendnent neans at least this: Neither a state nor the
Federal Governnent can set up a church. Neither can pass
| aws which aid onereligion, aidall religions, or prefer
one religion over another. . . . Neither a state nor the
Federal Governnent can, openly or secretly, participate
inthe affairs of any religious organi zati ons or groups
and vice versa.

330 U.S. at 15-16; see also Lee, 505 U S at 602 (Blackmun, J.

joined by Stevens & O Connor, JJ., concurring) (noting that the
nmodern Court “‘has consistently held that the clause wi thdrew all
| egi slative power respecting religious belief or the expression

thereof’”) (quoting School Dist. v. Schenpp, 374 U S. 203, 222

(1963)).

In Engel v. Vitale, 370 U S 421 (1962), this broadly

proscriptive reading of the Establishnment C ause was applied for
the first tine tothe particularly sensitive area of school prayer.
The controversy concerned a short prayer selected by the State
Board of Regents for students to read al oud at the begi nning of the
school day.!® Stating that “[n]either the fact that the prayer may
be denom nationally neutral nor the fact that its observance on the
part of the students is voluntary can serve to free it from the

limtations of the Establishnment C ause,” the Suprene Court struck

it down as an unconstitutional attenpt by the State to use “the

8The prayer read in full: “Almghty God, we acknow edge our
dependence upon Thee, and we beg Thy blessings upon us, our
parents, our teachers and our Country.” 370 U S. at 422.
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power, prestige and financial support of governnment” to exert
“indirect coercive pressure uponreligious mnorities to conformto
the prevailing officially approved religion.” Engel, 370 U S. at
430-31. But for today’s majority, not to worry.
B

Yet Lee, the nost recent and rel evant precedent, continues to
mai ntain and extends this broadly proscriptive reading of the
Clause, and refutes the notion that a governnent-sponsored,
“nonsect ari an, nonprosel ytizing” prayer mght be any |ess
constitutionally deficient than a sectarian, proselytizing one.
Addressing the al nost identical contention in that case--that the
i nvocation at issue was constitutionally sound because the school
directed it to be nonsectarian and nonprosel ytizing--the Court
st at ed:

We are asked to recogni ze the exi stence of a practice of

nonsectari an prayer, prayer within the enbrace of what is

known as the Judeo-Christian tradition, prayer which is

nore acceptable than one which, for exanple, nakes

explicit reference to the God of Israel, or to Jesus
Christ, or to a patron saint. There nay be sonme support,

as an enpirical observation, to the statenent . . . that
there has energed in this country a civic religion, one
which is tol erated when sectarian exercises are not. |[f

common ground can be defined which permts once
conflicting faiths to express the shared conviction that
there is an ethic and a norality which transcend hunan
i nvention, the sense of community and purpose sought by
all decent societies mght be advanced. . . . Though
the efforts of the school officials inthis case to find
common ground appear to have been a good-faith attenpt to
recogni ze the conmmon aspects of religions and not the
di vi si ve ones, our precedents . . . caution us to neasure

-49-



the idea of a civic religion against the central neaning
of the Religion Clauses of the First Amendnent, which is
that all creeds rmust be tol erated and none favored. The
suggestion that governnent nmay establish an official or
civic religion as a neans of avoiding the establishnent
of areligion with nore specific creeds strikes us as a
contradiction that cannot be accept ed.

505 U. S. at 589-90 (enphasis added). Today’s mmjority opinion
| acks any attenpt to address this authoritative reasoning, which
seenms to be so at odds with its holding.!® However, |ike boys on
a summer night blithely whistling as they wal k t hrough a graveyard,
for the panel majority it is not to worry so long as it is brave
enough to |ook straight ahead and pretend that authoritative
precedents are nerely ghosts of the past not to be feared.

| ndeed, the majority’s opinion reveals a willful aversion to

accommodati ng the respective reasoning of Lee and Cear Creek I1.

See, e.qg., ante at 35 (finding that the district court judge
“clearly err[ed]” in defining nonsectarian to include reference to

“specific deities” when Cear Creek 11, 977 F.2d at 967, upheld a

policy under which students may “enploy the nane of any deity”);
ante at 26 (relying on another circuit’s case that expressly

di sagreed with our owmn Cear Creek Il precedent, and doing so in

the mdst of explaining why the reasoning of Cear Ceek Il could

¥Baffling indeed is the majority’s “cf.” citation, ante at 24,
to pages 588-90 of Lee. In those pages, the Court explicitly
rejects the i dea that the nonsectarian nature of a prayer mtigates
any Establishnment C ause probl ens.
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not possibly rest on the fact that the policy created a limted

public forum; ante at 32 n. 11 (describing Cear Creek Il as a case

taking our First Amendnent jurisprudence one step closer to the
brink of a cliff); ante at 18 (feigning “obeisance to the

i neluctable precedent of Cear Creek 117). To avoid the real

i ssues presented in this case, the majority nust paper over the

unm st akabl e | anguage in cases |like Lee and Engel. It is beyond
ar gunent , however, t hat the Suprene Court’s consi st ent

interpretation of the Establishnment C ause all ows no exception for
t he nonsectari an and nonprosel yti zi ng prayer. The C ause prohibits
the establishnent of religion and, as interpreted by the Suprene
Court, it denies governnment the ability to favor a conposite
ecunenical religion just as surely as it denies the ability to
favor sone select one of its conponents. The majority’ s contention
that the words “nonsectarian, nonprosel yti zi ng” coul d sonehow save
an ot herw se unconstitutional policy inthis case is aregrettable

expedi ency. 2

20And despite any inplications in Clear Creek Il to the
contrary. Although we did note in Cear Creek Il that having a
nonsect ari an, nonprosel yti zi ng requirenent m ght serveto “m nim ze
any . . . advancenent of religion,” the argunent was clearly

curmul ative in nature. See id., 977 F.2d at 967. Furthernore, the
poi nt was made exclusively in the context of one prong of the Lenon
test. See Lenpbn v. Kurtzman, 403 U S 602, 612-13 (1971).
Al t hough the Suprenme Court has yet specifically to overrul e Lenon

see Lanb’s Chapel v. Center Moriches Union Free Sch. Dist., 508
U S 384, 395 & n.7 (1993), a strict application of the case is of
doubt ful continuing relevance in this context, having been | argely
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abandoned i n favor of the “coercion” and “endorsenent” tests of Lee
and Al l egheny.

In Lee, for exanple, the Court struck down the graduation
prayer policy at issue on the sole basis that it was an
unconstitutional coercion of participationin areligious exercise.
See id., 505 U S at 599. Two concurrences would have found an
unconstitutional endorsenent as well, see id. at 604-05 (Bl acknun,
J., joined by Stevens & O Connor, JJ., concurring); id. at 630-31
(Souter, J., joined by Stevens & O Connor, JJ., concurring), but
only three Justices, O Connor, Stevens, and the since-departed
Justice Bl ackmun, bothered to so nmuch as recite the el enents of the
Lenbn test. See id. at 602-03 & n.4. Even this limted
acknow edgnent was anbival ent, however, as the discussion that
foll owed addressed the sole question whether the governnent
““plac[ed] its official stanp of approval’ on the prayer”--and that
is just the endorsenent test rephrased. See id. at 603 (quoting
Engel, 370 U.S. at 429). The dissenters in Lee would have found no
constitutional fault at all based on a historical/coercion approach
to the problem see id. at 632-46 (Scalia, J., joined by Rehnqui st,
C)., and Wiite & Thomas, JJ., dissenting), which pronpted Justice
Scalia to declare that “[t]he Court today denonstrates the

irrel evance of Lenpbn by essentially ignoring it . . . and the
interment of that case nmay be the one happy byproduct of the
Court’s otherw se | anentabl e decision.” ld. at 644. See al so

Rosenberger, 515 U S. at 837-46 (omtting any nention of Lenbn
what soever when anal yzi ng an Establishnent C ause chall enge).
Even before Lee, however, Lenpon had | ong since been pushed
into a small corner of the Court’s jurisprudence. In both County
of Allegheny v. ACLU, 492 U. S. 573 (1989), and Board of Educ. of
Westside Conmmunity Sch. v. Mergens, 496 U S. 226 (1990), the
Court’s two nost significant Establishnent C ause cases | eadi ng up
to Lee, the Lenon test failed to command a nmgjority. As in Lee,
the primary analysis of each mgjority, plurality, concurring, and
dissenting opinion in those cases ultimately turned on the
principles of endorsenent and/or coercion--not on any strict
application of the Lenon test. See Allegheny, 492 U S. at 593-94

(stating that “[wjhether the key word 1is ‘endorsenent,’
‘favoritism’ or ‘pronotion,’ the essential principle remains the
sane . . . [t]he Establishnent C ause, at the very |l east, prohibits

governnent from appearing to take a position on questions of
religious belief”); id. at 627 (O Connor, J., joined in part by
Brennan & Stevens, JJ., concurring in part and in the judgnent)
(stating that “the endorsenent test captures the essential command
of the Establishnment C ause”); id. at 638 (Brennan, J., joined by
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Marshal | & Stevens, JJ., concurring in part and dissenting in part)
(agreeing that the Establishnent C ause should be interpreted to
assure that governnent neither “signals an endorsenent of” nor

“shows favoritism towards” religion); id. at 650 (Stevens, J.,
joined by Brennan & Marshall, JJ., <concurring in part and
dissenting in part) (noting that “[w]hether the vice . . . is

characterized as ‘coercion,’ or ‘endorsenent,’ or nerely as state
action with the purpose and effect of providing support for
specific faiths, it is conmmon ground that . . . synbolic governnent
speech ‘respecting an establishnment of religion” nmay violate the
Constitution”) (citations omtted); id. at 655-79 (Kennedy, J.,
j oined by Rehnquist, CJ., and Wiite & Scalia, JJ., concurring in
the judgnent in part and dissenting in part) (advancing the
coercion test); Mergens, 496 U S. at 250 (finding the Equal Access
Act, 20 U.S.C. 8§ 4071 et seq., constitutional because “secondary
students are . . . likely to understand that a school does not
endorse or support student [religious] speech that it nerely
permts on a nondi scrimnatory basis”); id. at 260-61 (Kennedy, J.,

joined by Scalia, J., concurring in part and in the judgnent)
(finding the Act constitutional on the basis that “[n]othing on the
face of the Act or inthe facts of the case . . . denonstrates that
enforcenent of the statute wll result in the coercion of any
student to participate in a religious activity”); id. at 266
(Marshall, J., joined by Brennan, J., concurring in the judgnent)

(noting concern for the “appearance of school endorsenent” of
religious views caused by the procedures permtted under the Act);

id. at 287 (Stevens, J., di ssenting) (not reaching the
constitutional I ssue, but noting endorsenent and coercion
concerns).

Finally, Justice Scalia s assessnent of Lee's effect on Lenon
has been sanctioned by another (post-Lanb’s Chapel) panel of this
court. See Doe v. Duncanville Indep. Sch. Dist., 994 F. 2d 160, 166
n.7 (5th Gr. 1993) (eschewing “Lenon analysis in favor of a nore
case-bound approach” because, although normally “‘it is neither
[this court’s] object nor [its] place to opi ne whether the Court’s
Est abl i shnent C ause jurisprudence is good, fair, or useful,’ :

recent indications suggest that the Court agrees wth J[a
termnal] assessnent of Lenon, essentially ignoring it in Lee in
favor of the school prayer cases”) (quoting Jones, 977 F. 2d at 966,
and citing to Justice Scalia s dissent in Lee); see also Bauchman
v. West High School, 132 F.3d 542, 551-52 (10th Cr. 1997)
(“Justice O Connor’s ‘endorsenent test’ is now wi dely accepted as
the controlling anal ytical framework for eval uating Establishnent
Clause clains.”), cert. denied, 118 S. C. 2370 (1998); but see
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111
Furt her nor e, t he i ncl usi on of a “nonsect ari an,
nonprosel ytizing” content Jlimtation offends a particularly

| ongst andi ng and i ndependent constitutional doctrine upon which the

Cear Creek Il decision nmust and does rely: the principle of
neutral accomodati on.
A
I n Everson, Justice Black expressly noted that the courts nust
“be sure that [they] do not inadvertently prohibit [governnent]

fromextending its general . . . benefits to all . . . citizens

Helnms v. Picard, 151 F.3d 347, 362 (5th Gr. 1998) (“[T]he Suprene
Court has not abandoned, nor even fundanental |y changed, the Lenpn
test.”), anended No. 97-30231, 1999 W. 11488 (Jan. 13, 1999).

Even if the Suprenme Court has not yet effectively abandoned
the Lenon test, the mpjority’s insistence that schools bar
sectarian and proselytizing prayers would surely fail Lenbn’'s
excessi ve entangl enent test. Conpare, Ingebretsen v. Jackson Pub.
Sch. Dist., 88 F.3d at 279 (to the extent that a statute requires
school officials to review the content of prayers to ensure that
they neet nonsectarian and nonproselytizing requirenents, that
statute excessively entangles governnent with religion); Lee, 505
U S at 617 (Souter, J., concurring) (describing as “undefinable”
the point at which a state-approved, ecunenical prayer becones so
closely identified wwth the sacred text of a specific religion that
a breach of the Establishnent C ause has occurred); and Wdmar v.
Vi ncent, 454 U. S. 263, 272 n.11 (1981) (finding that a university
would entangle itself with religion by attenpting to exclude
“religious speech” because enforcing that exclusion would require
officials to distinguish between religious and nonreligious
speech); with Cear Creek Il, 977 F.2d at 968 (stating that “we
know of no authority that holds yearly review of wunsolicited
material for sectarianism and proselytization to constitute
excessi ve entangl enent”).
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W thout regard to their religious belief” by being overzeal ous in
their enforcenent of the Establishnment C ause. 330 U. S at 16.
Thi s concern was explicated with sone el oquence by Justi ce Dougl as

in the follow ng case of Zorach v. dauson, 343 U. S. 306 (1952):

We are a religious people whose institutions presuppose
a Suprene Being. W guarantee the freedomto worship as

one chooses. W nmeke room for as wde a variety of
beliefs and creeds as the spiritual needs of man deem
necessary. W sponsor an attitude on the part of

governnent that shows no partiality to any one group and
that lets each flourish according to the zeal of its
adherents and the appeal of its dogna. Wen the
state . . . cooperates with religious authorities by
adjusting the schedule of public events to sectarian
needs, it follows the best of our traditions. For it
then respects the religious nature of our people and
accommodat es the public serviceto their spiritual needs.
To hold that it may not would be to find in the
Constitution a requirenent that the governnent show a
callous indifference to religious groups. That would be
preferring those who believe in no religion over those
who do believe. Governnment may not finance religious
groups nor wundertake religious instruction nor blend
secular and sectarian education nor use secular
institutions to force one or sone religion on any person.
But we find no constitutional requirenent which nmakes it
necessary for governnent to be hostile toreligionand to
throw its weight against efforts to widen the effective
scope of religious influence.

343 U. S. at 313-14; see also Committee for Public Educ. & Reli gi ous

Liberty v. Nyquist, 413 U. S. 756, 792-93 (1973) (stating that “[a]

proper respect for both the Free Exercise and the Establishnent
Cl auses conpels the State to pursue a course of neutrality toward

religion”); Wallace V. Jaffree, 472 U S 38, 60 (1985)
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(interpreting the Clause, simlarly, as requiring governnent to
“pursue a course of conplete neutrality toward religion”).
Adapting this “neutral acconmmodation” principle to the

scholastic setting, in Wdnmar v. Vincent, 454 U S. 263, 273-74

(1981), the Court held that it was not a violation of the
Establi shnent O ause for a public university to allow a religious
student group to take advantage of the university’s general policy
of allow ng regi stered student groups to use university facilities
for their neetings on a neutral and nondiscrimnatory basis.
Reasoni ng that the university had created a desi gnated public forum
by making the facilities “generally open for wuse by student
groups,” the Court clarified that, in general, “an open forumin a
public university does not confer any inprimatur of state approval
on religious sects or practices” that nake use of the forum |[|d.
at 267, 274.

Foll ow ng up on Wdmar, in 1984, Congress enacted the Equal
Access Act, 20 U S.C. 8§ 4071 et seq., to nmake the neutral
accommodation principle expressly applicable to the secondary
public school s. Uphol ding the Act as constitutional under the
Establ i shnent C ause, the Court noted in Mergens that:

[T]here is a crucial distinction between governnent

speech endorsing religion, which the Establishnent C ause

forbids, and private speech endorsing religion, whichthe

Free Speech and Free Exercise O auses protect. W think

t hat secondary school students are mature enough and are
likely to understand that a school does not endorse or
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support [religious] student speech that it nerely permts

on a nondiscrimnatory basis. The proposition that

school s do not endorse everything they fail to censor is

not conpli cat ed.
496 U.S. at 250 (citations omtted). The majority fails to
appreciate this “crucial distinction” between governnent speech
endorsing religion and private speech endorsing religion when it

reads Cear Creek Il as requiring school policies to adopt the

nonsect ari an, nonprosel yti zing requirenents.

B
This distinction was not lost on the Cear Creek Il panel
Clear Creek Il is indeed a case about neutral accommodation, and
relies on a central principle of Est abl i shnent C ause

jurisprudence.? |In upholding the policy under consideration in

21This principle of neutral accomobdation is fully consistent
wth and anticipated by Lee, see id., 505 U S at 598-99 (“W
recogni ze that, at graduation tinme and t hroughout the course of the
educati onal process, there will be instances when reli gi ous val ues,
religious practices, and religious persons wll have sone
interaction with the public schools and their students.”) (citing
Mergens); id. at 630 n.8 (Souter, J., joined by Stevens & O Connor,
JJ., concurring) (“If the State had chosen its graduation day
speakers according to wholly secular criteria, and if one of those
speakers (not a state actor) had individually chosen to deliver a
religious nessage, it would have been harder to attribute an
endorsenent to the State.”), and has been both sustained and
augnented by the Court’s nore recent cases. See, e.q.
Rosenberger, 515 U. S. at 842 (stating, once again, that “[i]t does
not violate the Establishnent Cause for a public university to
grant access to its facilities on a religion-neutral basis to a
W de spectrumof student groups, including groups which use neeting
roons for sectarian activities”); Capitol Square Review and
Advi sory Board v. Pinette, 515 U S. 753, 766 (1995) (plurality)
(“Religious expression cannot violate the Establishnent d ause
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Cear Creek 11, we expressly noted that, “unlike the policy at

issue in Lee, [the Cdear Creek Il policy] does not mandate a

prayer.” 977 F.2d at 968. Al t hough conceding that the policy
allows for “supplications to a deity,” we clarified that it also
“permits invocations free of all religious content.” 1d. at 969. 22
Rel yi ng expressly on Mergens’s proposition that “there is a crucial
di fference bet ween governnent speech endorsing religion, which the
Establishnent C ause forbids, and private speech endorsing
religion, which the Free Speech and Free Exerci se C auses protect,”

we concluded that the policy was an essentially neutral directive

where it (1) is purely private and (2) occurs in a traditional or
desi gnated public forum publicly announced and open to all on
equal terns.”); Board of Education v. Gunet, 512 U S. 687, 696
(1994) (“*A proper respect for both the Free Exercise and the
Establi shnent C auses conpels the State to pursue a course of
neutrality toward religion,” favoring neither one religion over
others nor religious adherents collectively over nonadherents.”)
(quoting Nyquist, 413 U S at 792-93); Zobrest v. Catalina
Foothills Sch. Dist., 509 U.S. 1, 8 (1993) (noting that *“governnment
prograns that neutrally provide benefits to a broad class of
citizens defined without reference to religion are not readily
subj ect to an Establishnent C ause challenge,” for, if the reverse
were true, “then *a church could not be protected by the police and
fire departnents, or have its public sidewal k kept in repair’”)
(quoting Wdnar, 454 U. S. at 274-75).

220n this point, it is inportant to note that dear Creek ||

clearly rests on an interpretation of “i nvocation” and
“benediction” that is itself free of all religious content. dear
Creek 11, 977 F.2d at 969. This fact goes sone way towards
di stinguishing the result in Cear Ceek Il from the contrary

decision of the Third Circuit in ACLUv. Black Horse Pike Reg’'| Bd.
of Educ., 84 F.3d 1471 (3d Cr. 1996) (en banc), where the
chal | enged policy provided for a student-el ected, student-given,
“iInvocation and benediction prayer.” |d. at 1475 (enphasi s added).
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of accommodation for private religious and other speech that
neither favored nor disfavored religion on its face, and was
t herefore not unconstitutional. 1d.

C

Because it is clear that Cear Creek Il relies on Mergens’s

neutral accommodation principle to escape the proscriptive effect

of Lee, we need only apply that principle to the facts before us.
1

We have expressly stated that for the Constitution to require

neutral accommodati on of religi ous speech, the governnent nmust have

establ i shed at | east what has been called a “limted public forum”

Duncanville, 994 F.2d 164-65.2 As the mmjority points out, a

“Il'imted public forunf is one of several types of fora recognized
by the Suprene Court. The other categories of fora include
traditional public, designated public, and nonpublic fora. The
majority errs, however, by failing to understand the difference
between a “designated public forunf and a “limted public forum?”
The governnent creates a designated public forum when it “has
intentionally designated a place or neans of communication as a
public forum” Cornelius, 473 U.S. at 800. A subset of designated

public forais the “limted public forum” Such a forumis created

2But _see Lanb’s Chapel, 508 U.S. at 392-93 (suggesting, prior
to our decision in Duncanville, that even in a nonpublic forum the
neutral accommodation principle applies).
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when the governnent |limts the purpose of the forum by, for
exanple, placing a limtation on use by certain groups or on the
di scussion of certain subjects. Perry, 460 U S. at 45 n.7; Brody
V. Spang, 957 F.2d 1108, 1118 (3d G r. 1992) (describing alimted

public forum as a subset type of forum whose scope is
circunscribed either by subject matter or category of speaker”);

Travis v. Onego-Apal achin School Dist., 927 F.2d 688, 692 (2d G r.

1991) (describing a limted public forumas a sub-category of the
designated forum that the governnent creates when it opens a
nonpublic forumbut limts the expressive activity to certain kinds
of speakers or to the discussion of certain subjects).

SFISD s policy only imts the benedictions or invocations by
limting the potential class of speakers to graduating students.
Contrary to the majority’ s assertion, the policy in this facial
chal | enge does not require that the nessages have a religious
conponent . Neither the dictionary definitions cited by the
majority, ante at 30, nor our own precedents require an
interpretation of “invocation” or “benediction” grounded in

religion. See Cear Creek 11, 977 F.2d at 969 (interpreting the

ternms “invocation” and “benediction” inaway that is free fromal
religious content). Furthernore, SFISD s policy grants absolute
access to the graduation podium to any student speaker that the

senior class elects; once the class of el ected student speakers is
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chosen, SFI SD maintains no power, discretionary or otherwse, to
bar any duly chosen speaker from acconplishing his task. Because
the policy effectuates this relinquishnment of control, the policy
unm stakably creates alimted public forumand the majority cannot
make it ot herw se.

In arguing that SFISD has not created a “true” forum the

majority states its ex cathedra view that a graduation cerenony is

not an appropriate place for comuni cation of views on issues of
political and social significance. Ante at 29. Historical facts,
of course, contradict the mjority’s view. Wil e graduation
cerenonies do not often exhibit “duelling presentations,” they
al nost always include speakers attenpting to inpart w sdom and
reflect on life’'s higher (that 1is, norally superior) goals.
Furt hernore, graduati on cerenoni es often play host to controversi al
public figures. See, e.q., Lydia Lum Conmencenent Ti ne Begi ns as
Politicians Head List of Speakers, HousToN CHRONICLE, May 4, 1998, at
16 (stating that “comencenent speakers . . . vary fromyear to
year, but 1998 apparently is the Year of the Politician.”).
Finally, our country’'s public schools have, of course, a |ong
tradition of hosting religious prayers at graduation cerenonies.
Lee, 505 U S at 635-36 (Scalia, J., dissenting). In sum

graduati on cerenoni es have often presented a forum for expressing
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t he nost profound of thoughts on society, politics, religion, and
t he nature of humankind. ?

Besides its failure to properly distinguish between desi gnat ed
and limted public fora, the mgjority further errs by applying
precedent that is inapplicable to the case at hand. The cases upon

which the majority relies for guidance in its forum analysis--

24The majority cites only one case in support of its rigid view
that a graduation cerenony (or portions thereof) could not
constitute a public forum |Inits citation of, and quotation from
that case the mmjority takes nore |liberties than should be
allowable. In quoting Brody v. Spang, the majority panhandles a
renmote district court’s nusings as Third Circuit | aw w t hout proper
attribution. The quotation reads,

Graduation cerenonies have never served as foruns for
public debate or di scussions, or as a forumthrough which
to allow varying groups to voice their views.

Ante at 29 (quoting Brody v. Spang, 957 F.2d 1108, 1119-20 (3d G r

1992) (quoting Lundberg v. Wst Mnona Community Sch. Dist., 731 F

Supp. 331 (N.D. lowa 1989))). But the Brody court did not indicate
any agreenment in quoting the lowa district court. In fact, the
Brody court followed its discussion of Lundberg with the foll ow ng
statement :

Nonet hel ess, it is <certainly possible that the
comencenent exerci ses at Downi ngt own Seni or Hi gh School
could qualify as a public forum and nothing in the
pr esent record denonstrates ot herw se. Mor e
specifically, although the terns of the consent decree
[at issue in this case] suggest that the pool of
potential graduation speakers is confined to nenbers of
the school comunity and invited guests, this sinply
indicates that any forumcreated is a limted one, and
does not preclude a finding that the cerenony has been
desi gnated as a public forum

Brody, 957 F.2d at 1120 (citing Hazel wod Sch. Dist. v. Kuhlnneier,
484 U.S. 260, 267 (1988)).
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Cornelius, Perry, Forbes, Estiverne, Miir and Hobbs--all dealt with

“as-applied” challenges in which the defendants (governnental
entities) applied their policies to bar forum access to those
wshing to express the ideas that the plaintiffs sought to
comuni cate. Here, in this facial challenge, SFISD has not applied
its policy to bar anyone or any expression. Instead, its policy
invites expression, restricted only by tine, place, and manner.

Here, we address a facial challenge to a policy under which

the school district argues that it has indeed established a public
forum A facial challenge requires that we nust not condemn the
policy unless there is no way to inplenent it in a constitutional

manner . Clear Creek 11, 977 F.2d at 969; cf. United States v.

Salerno, 481 U S. 739, 745 (1987) (“A facial challenge to a
| egislative Act is, of course, the nost difficult challenge to
mount successfully, since the chall enger nust establish that no set
of circunstances exi sts under which the Act would be valid.”); see

al so Doe v. Madison Sch. Dist. No. 321, 147 F.3d 832, 836 & n.6

(9th Cr. 1998) (refusing to view a school district’s intentions
skeptically when analyzing a facial challenge to a graduation
policy). The difference between faci al chal |l enges and “as-applied”
challenges is critically inportant, and yet the majority has
erroneously decided to treat them identically. This error, in

turn, causes the mpjority to stunmble through the inappropriate
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process of applying forumtests and factors wholly inapplicable in
the context of this appeal. See, e.q., ante at 28 (attenpting to

apply the factor of “governnental intent,” but then stating that
(inthis facial challenge) “the governnent’s proffered i ntent does
not govern this inquiry”); ante at 30-31 (anal yzing the “extent of
the wuse granted” factor when the policy has never been
i mpl enent ed) . ?°

But the SFISD policy clearly survives a facial challenge.
When a policy creating a forum places no barriers other than
reasonabl e tinme, place, and manner restrictions on the speech, that
policy creates a public forum? As already stated, the SFISD
policy only limts the class of potential speakers to graduating
students; this lone restriction nerely requires us to characterize

the forumas a “limted’” public forum

2

2®As these citations reveal, the majority applies factors
desi gned for use in anal yzi ng “as-applied” chal |l enges to governnent
restrictions on speech when the plaintiff has brought a facia
chall enge to a policy not yet inplenented.

%See, e.q9., Ward v. Rock Against Racism 491 U S. 781, 791
(1989) (“[E]Jven in a public forum the governnent may i npose
reasonabl e restrictions on the tine, place, or manner of protected
speech, provided [that] the restrictions ‘are justified wthout
reference to the content of the regulated speech, that they are
narromy tailored to serve a significant governnental interest, and
that they | eave open anple alternative channels for comrunication
of the information.’”) (quoting dark v. Comunity for Creative
Non- Vi ol ence, 468 U. S. 288, 293 (1984)).
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Even if the SFISD policy did not create a |imted public
forum the majority’s decision to accept ecuneni cal prayers while
barring other prayers contradicts established First Amendnent | aw.
Once the governnent creates a forum-whether a traditional public
forum alimted public forum or even a nonpublic forum-and lets
in sonme religious viewpoint, the governnent may not then exclude
any other religious viewoint. In other words, the governnent nust

neutrally acconmmodate all religious viewpoints once any one

religious viewoint (e.g., an ecuneni cal viewpoint) has entered the
forum

This result is dictated by the Suprene Court’s consistent rule
that even in nonpublic fora, the governnment may not engage in
vi ewpoi nt discrimnation. See Perry, 460 U S. at 46 (governnent
may not di scrim nate based on viewpoint in even a nonpublic forum
Cornelius, 473 U S. at 806 (“Control over access to a nonpublic
forum can be based on subject matter and speaker identity so |ong
as the distinctions drawn are reasonable in light of the purpose

served by the forum and are viewpoint neutral.”) (enphasis added

and citation omtted); Hobbs v. Hawkins, 968 F.2d 471, 481 (5th

Cr. 1992) (“viewpoint discrimnation violates the First Amendnent
regardl ess of the forumis classification”). O utnost inportance
to the instant case, the Suprene Court has applied this hard and

fast rule in the realm of religious speech. In the mdst of
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chastising a school district’s decision to exclude a religious
group from using school prem ses solely because of the group’s
religious viewpoint, the Suprene Court stated that
denial on that basis was plainly invalid under our
holding in Cornelius that although a speaker my be

excluded froma non-public forumif he wi shes to address
a topic not enconpassed within the purpose of the

forum. . . or if he is not a nenber of the class of
speakers for whose especial benefit the forum was
created . . . , the governnent violates the First

Amendnent when it denies access to a speaker solely to
suppress the point of view he espouses on an otherw se
i ncl udi bl e subj ect.

Lanb’s Chapel, 508 U S. at 394 (quotation marks and citations

omtted; placenent of ellipses inoriginal). It is not surprising
that the Suprene Court has applied this prohibition against
vi ewpoint restriction to religious speech. The Court has stated in
graphic and certain terns that the First Amendnent’s Free Speech
Clause fully applies to religious speech:
Qur precedent establishes that private religi ous speech,
far from being a First Anendnent orphan, is as fully
prot ect ed under the Free Speech C ause as secul ar private
religion. Indeed, in Anglo-Anerican history, at |east,
gover nnent suppression of speech has so commonly been
directed precisely at religious speech that a free-speech
clause without religion would be Ham et wthout the
prince. Accordi ngly, we have not excluded from free-
speech protections religious proselytizing, or even acts
of worship.
Pinette, 515 U S. at 760 (citations omtted).
In sum even if we assune that the graduation policy creates

only a nonpublic forum the governnent may place sone reasonabl e
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restrictions on the speech but it nobst assuredly cannot restrict
speech because of its viewpoint. Thus, the mpjority creates a
subset of constitutional violations when it allows the school
district to create a forum where students can offer ecunenica

prayers, but not the prayers of any other religion.?” See Anerican

Cvil Liberties Union v. Black Horse Pike Reg’l Bd. of Ed., 84 F. 3d

1471, 1492 (3d Cr. 1996) (Mansmann, J., dissenting) (contrasting

the G ear Creek Il policy with another policy that “is nore |i beral

in that it extends the scope of its toleration to include even
sectarian prayer, if the graduates so choose,” and concl udi ng that
the latter policy “conports with the First Anrendnent’s prohibition
against the inhibition of the practice of religion or of free

expression”). What ever criticisns one may nmake of the reasoning

2lLanb’s Chapel and Pinette positively suggest that a
“nonsectarian, nonproselytizing” content limtation is itself
unconstitutional in this setting. See Lanb’s Chapel, 508 U S at
394 (noting that “‘governnent violates the First Arendnent when it
deni es access to a speaker solely to suppress the point of view he
espouses,’” and hol ding that a requirenent of no religious content
constitutes such an inperm ssible viewpoint restriction) (quoting
Cornelius, 473 U.S. at 806); Pinette, 515 U. S. at 766 (stating that
“giving sectarian religious speech preferential access to a forum
: would violate the . . . Free Speech O ause, since it would
involve a content limtation,” and thereby inplying that the
reverse would al so be true). Although Cear Creek Il clearly held
that a “nonsectarian, nonproselytizing” content limtation was
constitutionally permssible in the context of a limted public
forum see Cear Creek I, 977 F. 2d at 967 & 971, Lanb’s Chapel and
Pinette are subsequent decisions of the Suprene Court, so it would
appear that this holding has been overrul ed.

-67-



in Cear Creek 11,2 there can be no contention that a content

limtation would in any way i nprove the situation. It is therefore
clear to nme that the district court erred in requiring SFISD to
i ncorporate these additional restrictions into their policy.
|V

Now we cone to the remarkable holding of the majority that,
for the nost curious reasons, the First Arendnent all ows speech at
graduation cerenonies but bars speech at sporting events. In
short, there is a total absence of nerit to the contention that the
Football Policy mght be constitutionally deficient when the

graduation policy is not.?® As | have tried to explain, the reason

28Al t hough the question is not before us, courts and
commentators have criticized the idea that an elected class could
qualify either as “religion neutral” or even as a proper class for
public forumand Mergens purposes. See, e.q., Doe v. Madison Sch.
Dist. No. 321, 147 F.3d 832, 834 n.7 (9th Gr. 1998) (finding
sel ection by grade point a superior nmethod in this regard); Black
Horse, 84 F.3d at 1477-78; Recent Case, 110 Harv. L. Rev. 781, 783-
84 (1997); Rick A Swanson, Tine for a Change: Anal yzing G aduation
| nvocati ons and Benedictions under Religiously Neutral Principles
of the Public Forum 26 U Mem L. Rev. 1405, 1422-25, 1432-33 &
n.95 (1996); cf. Wdmar, 454 U. S. at 275 (making explicit exception
for the situation where “enpirical evidence [shows] that religious
groups will dom nate the forunf); Pinette, 515 U. S. at 766 (noting
that “one can conceive of a[n unconstitutional] case in which the
governnental entity manipulates its admnistration of the public
forum in such a manner that only certain religious groups take
advantage of it”); Cear Creek Il, 977 F.2d at 969 (stating that
“IwWje can imagine discrimnatory nethods of inplenenting the
[ policy] that would nmake it a tool for governnental endorsenent of
religion”).

2The Football Policy states:
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a Cear Creek Il policy works is that it neutrally accommobdates

both religious and nonreligious speech in a limted public forum
Constitutionally speaking, there are no location or other
restrictions on where the state may elect to create its desi gnated

or limted public fora, see Estiverne, 863 F.2d at 376. It follows

therefore that if the school policy at issue facially creates a
limted public forum that policy (here, the Football Policy)
necessarily passes constitutional nuster to allow the designated

class of speakers to engage in both religious and non-religious

The board has chosen to permt students to deliver a
brief invocation and/or nessage to be delivered during
t he pre-ganme cerenoni es of hone varsity football ganes to
sol emni ze the event, to pronpbte good sportsmanship and
student safety, and to establish +the appropriate
envi ronnent for the conpetition.

Upon advi ce and direction of the high school principal,
each spring, the high school student council shal

conduct an el ection, by the high school student body, by
secret ballot, to determ ne whether such a statenent or
invocation will be a part of the pre-gane cerenoni es and
if so, shall elect a student, from a list of student
vol unteers, to deliver the statenent or invocation. The
student volunteer who is selected by his or her
cl assmat es may deci de what nessage and/or invocation to
deliver, consistent with the goals and purposes of this

policy.

Li ke the graduation policy, the Football Policy contains a fall back
provi sion that goes into effect if a court enjoins the enforcenent
of the primary policy provisions. |If this occurs, the policy goes
into effect with the followng sentence added to the |ast
par agr aph:

Any nessage and/or invocation delivered by a student nust
be nonsectarian and nonprosel yti zi ng.

-69-



speech. But see Jager v. Douglas County Sch. Dist., 862 F.2d 824

(11th G r. 1989) (finding “equal access” policy for football gane
i nvocati ons unconstitutional, but wthout reference to public forum
analysis and in the apparent assunption that the “invocations” at
i ssue were certain to be religious in content).

On the other hand, the nmajority, which apparently feels
measur abl e di sconfort with our precedent, takes the Football Policy

as an opportunity to break free fromthe constraints of dear Ceek

I'l, and argues that, unlike graduation cerenonies, football ganes
| ack solemity, which, the mgjority concludes, underm nes any
legitimate reasons for the policy’s application to such sporting
events.® It may well be headline news to the majority, but a
“sol etm” cerenony i s not the only occasi on when nmany citizens feel
the need for serious thoughts and words. O course, football ganes
do not possess the solemity of a graduation cerenony. But that
fact has all the relevance to our First Amendnent di scussion today
as the fact that a hog was slaughtered to nake SFI SD s football.
There are in fact several secular reasons for allowing a brief,

serious nessage before football ganes--sone of which SFISD has

listed in its policy. At sporting events, nessages and/or

3The majority also clains to find support in Doe V.
Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Gr. 1995), for
striking the Football Policy. But Duncanville was an entirely
different case, involving private prayers anong team nenbers--not
“public” prayers or nessages in any sense.
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i nvocations can pronote, anong ot her things, honest and fair play,
clean conpetition, individual challenge to be one's best,
i nportance of team work, and many nore goals that the mpjority
coul d conceive would it only pause to do so.

Havi ng again relinquished all editorial control, SFISD has
created a limted public forum for the students to give brief
statenents or prayers concerning the value of those goals and the
met hods for achieving them As with the graduati on nessages, there
will be no “dueling debates.” But nake no m stake, whatever the
subj ect--whether it be sportsmanship, the value of w nning, the
i nportance of safety, etc.--students will have different views on
the subjects to be expressed. Because the SFISD policy does
not hing to di scrimnate based on viewpoint, and certainly does not
direct any particul ar viewpoint (religious or secular), the primary
SFI SD Footbal |l Policy does not violate the First Anmendnent.

\Y

Qur court’s dalliance in prayer-witing wll not,
unfortunately, end with this case. Now that we have required
prayers to be nonsectarian and nonproselytizing in content, we
undoubtedly will have to give definitionto those terns. This wll
prove no easy task. In Lee, the rabbi’s benediction read in part:

The graduates now need strength and gui dance for the

future, help themto understand that we are not conplete
w th academ ¢ know edge alone. W nust each strive to
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fulfill what You require of us all: To do justly, to |l ove
mercy, to wal k hunbly.

As Justice Bl ackmun pointed out, the | ast sentence of this excerpt
includes a direct quotation of Judeo-Christian scripture.3 Lee,
505 U. S. at 604, n.5 (Blackmun, J., concurring). Because the Court
refused to find that the nonsectarian nature of a prayer coul d save
it from Establishnent C ause scrutiny, the Court did not need to
decide whether this oration qualifies as nonsectarian or
nonprosel ytizing. Qur court will have to decide such issues.?* |f
t he prayer calls upon “Father” instead of “God,” will we intervene?

(Must the invocation be gender-neutral?) See Chaudhuri v.

Tennessee, 130 F.3d 232, 241 n.2 (6th Gr. 1997) (Jones, J.,
concurring and dissenting) (noting that the supplication to
“‘Heavenly Father’ contains a package of religious bias”), cert.
denied, 118 S. (. 1808 (1998). |If a student begins his benediction
message by saying, “Blessed be He who decked the sky wth

constellations and set in it a lanp and a shining noon”® will we

31The quote is fromthe Book of the Prophet M cah, ch. 6, v.
8 (“He has showed you, O man, what is good. And what does the Lord
requi re of you? To act justly and to | ove nercy and to wal k hunbly
wth your God.”).

32Cf . Rosenberger, 515 U S. at 835 (“The first danger to
liberty lies in granting the State the power to exam ne
publications to determ ne whether or not they are based on sone
ultimate idea and, if so, for the State to classify them?”).

33The Koran, Al-Furgan 25:63, at 256 (N.J. Dawood trans.,
Pengui n Books 1997).

-72-



characterize this direct quotation of the Koran as sectarian and
prosel ytizing? Qur court’s evolving prayer control wll fashion
the standard utterance at hi gh school graduations throughout our
Circuit: as students grope for a lawful way to express their nopst
deeply held beliefs, on one of the nbst cerenonious days in their
young lives, they wll offer up the Fifth GCrcuit Court of
Appeal s’ s prayer.

The majority fails to realize that what is at issue in this

facial challenge to this school policy is the neutral acconmodati on

of non-coerced, private, religious speech, which allows students,
sel ected by students, to express their personal viewpoints. The
state is not involved. The school board has neither scripted,
supervi sed, endorsed, suggested, nor edited these personal
Vi ewpoi nt s. Yet the mpjority inposes a judicial curse upon
sectarian religious speech. Because | believe that this result is
at war wth three clauses wthin the First Anmendnent, |

respectfully dissent.
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