IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40142

UNI TED STATES,
Pl ai ntiff-Appellee,
ver sus
JESUS ORTEGA REYNA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

July 28, 1998

Before JOLLY, WENER, and STEWART, G rcuit Judges.
PER CURI AM

Def endant - Appel l ant Jesus Otega Reyna (“Otega’”) was
convicted by a jury on charges of possession wth intent to
distribute over 400 grans of heroin and 7,000 grans of
anphetam nes, in violation of 21 U S.C. 8 841 (a)(1). On appeal,
Ortega argues that the district court erred in denying his notion
for acquittal, asserting that Plaintiff-Appellee the United States
(“the governnment”) failed to produce sufficient evidence that his
possession of the illegal drugs was “know ng.” After thoroughly
reviewi ng the record, the argunents of counsel, and the applicable
| aw, we agree that no reasonable jury could have concl uded beyond
a reasonable doubt that Otega’ s possession of the drugs was
knowi ng. Accordingly, we reverse his conviction.



FACTS AND PROCEEDI NGS

Acconpanied by his wife and two children, Otega, who is a
native of Mexico and resident alien of the United States, was
driving a pickup truck north fromthe Mexican border when he cane
to and entered the Border Patrol checkpoint at Falfurrias, Texas.
Border Patrol Agent Oziel Puente noticed that the truck was
“l'eaning to one side,” and that the right rear tire was | arger than
the rest. When Puente asked Otega if he was aware of the truck’'s
condition, Otega responded that the truck was not his, but
belonged to a friend in Roma, Texas. According to Puente, he was
told by Otega that he and his famly were going to El Canpo
Texas.

While the truck remained at the primary checkpoint, Puente
i nspected its undercarriage and noticed several bal anci ng wei ghts
on the right rear tire, indicating to him that the tire m ght
contain hidden conpartnents for the transport of drugs. After
obtaining Ortega’s consent to search the vehicle further, Puente
had Ortega nove the truck to a secondary inspection area. There
Puente released air fromthe tire but was not able to detect any
odor of marijuana.

Agent Armando Diaz, a K-9 handler, arrived to assist in the
sear ch. When his drug-sniffing dog alerted the agents to the
|arger tire, they cut it open and di scovered over sixteen pounds of
anphet am nes and fourteen ounces of heroin. Puente testified that
Ortega did not appear to be nervous, and Diaz confirnmed that Otega

“didn’t appear to be very interested” in the search. Shortly



thereafter, Puente took Otega inside and advised him of his
rights.! Puente then showed him one of the bundles found in the
tire and asked “if he had any knowl edge of it.” Puente states that
Ortega gl anced down, paused for “around 15 seconds,” repeated that
the car was not his, and responded that he “had no know edge” of
t he presence of the drugs.

Some tinme l|ater, Elizabeth Gonzales, an officer with the
Corpus Christi Police Departnent and a nenber of the DEA Task
Force, interviewed Otega in nore detail and also spoke with his
w fe and ol der son. According to Gonzales, Otega told her that
“he was fromHouston and he had been in the Vall ey area because his
father had been sick so he had to go to Mnterrey to see his
father.” Gonzales alsorecalled Otega’ s stating that he “had been
in the Valley area for about a nonth and while he was in M gue
Aleman, which is a small town across [the border] from Roma
[ Texas] that his truck had broken down so he had borrowed this
truck to cone hone in.” Otega indicated to Gonzal es that he was
returning to Houston to enroll his children in school. He
initially gave the nane of the friend fromwhomhe had borrowed t he

truck as sinply “Jesus,” later providing the |last nane “Barrera”
and ultimately giving the full nanme as “Jesus Al eman Barrera.”

Gonzal es asked Ortega how he was going to return the truck to

The record shows that Puente read Otega his rights in
Spani sh but does not reflect whether the rest of Puente’'s
questioning of Ortega was in Spanish or English. The record does
show that Otega neither reads nor wites either English or
Spani sh, but is not clear whether he speaks any English at all.
The record does show that Ortega used an interpreter at trial.
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Barrerra. Otega answered that Barrerra was planning to retrieve
the truck in Houston. When Gonzales inquired as to whether
Barrerra knew where in Houston Ortega |ived, he said that he did
not know whet her Barrerra had this information. At trial, however,
Ortega explained that although he did not know if Barrerra knew
precisely where to find himin Houston, he assuned that Barrerra
woul d | ocate himthrough Barrerra’s nother-in-law, who also |ives
i n Houston and knows Ortega’s sister, with whomhe woul d be staying
while in Houston. In addition, Otega acknow edged t hat he di d not
have an address or telephone nunber for Barrerra. He further
testified, however, that Barrerra lived in the sane nei ghborhood in
M guel Al eman where Ortega sonetines stays with his famly, and
that, even though the houses do not have street nunbers, he knew
where to find Barrerra’s house and could comunicate those
directions to others.

At the tinme of his arrest, Ortega was carrying $731 in cash.
When Gonzal es asked himif “he had been working,” Otega responded
that he “had done sone odd jobs”; but Gonzales failed to ask him
where or for whom At trial, Otega explained that the $731 was
all that remai ned of approxi mately $1500 that he had received as a
tax refund, and produced a copy of his tax return, which
substantiated this statenent.

During her interrogation, Gonzales failed to ask Otega
whet her he had any luggage with him but she and the ot her agents
testified at trial that they did not recall seeing any with Otega

or in the vehicle. Al though each officer testified that soneone



wth the border patrol always conducts a thorough, witten
inventory of any vehicle stopped for a drug violation, the
governnent failed to introduce a copy of an inventory of the truck
Ortega had driven. In contrast to this testinony of customary
checkpoi nt procedure and the absence of physical evidence of such
an inventory, both Otega and his wife testified unequivocally that
they had a |large suitcase with themin the truck

Ortega was indicted on charges of possession with intent to
distribute over 400 grans of heroin (count one) and over 7,000
grans of anphetam nes (count two), in violation of 21 U S.C. § 841
(a)(l). After atwo-day trial —and three days of deliberation —
a jury found Otega guilty of both counts. The district court

sentenced himto 130 nonths in the custody of the Bureau of Prisons

and a four-year term of supervised release. Otega tinely
appeal ed.
I
ANALYSI S
A St andard of Revi ew

As Otega noved for a judgnent of acquittal at the close of
all the evidence, we nust determ ne whet her any reasonable trier of
fact could have found that the evidence established the essenti al
el ements of the crinme beyond a reasonabl e doubt.? W consider the
evidence in the light nost favorable to the governnent, draw ng

all reasonable inferences and credibility choices nade i n support

2United States v. Alix, 86 F.3d 429, 435 (5th Cr. 1996).
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of the verdict.”® “The evidence need not exclude every reasonabl e
hypot hesis of innocence or be wholly inconsistent with every
concl usion except that of guilt, and the jury is free to choose
anong reasonabl e constructions of the evidence.”* |f the evidence
tends to give “equal or nearly equal circunstantial support” to
guilt and to innocence, however, reversal is required: Wen the

evidence is essentially in balance, a reasonable jury nust
necessarily entertain a reasonable doubt.’”?®

B. Applicable Law

To prove Ortega’s guilt of the charged offense in this case,
the governnent was required to prove three elenents beyond a
reasonabl e doubt: (1) knowing (2) possession of the drugs in
guestion (3) with intent to distribute them® Only the first
el ement —knowl edge —is at issue in this appeal, i.e., whether
the evidence is sufficient to satisfy the scienter el enment beyond
a reasonabl e doubt .

As a general rule, ajury may i nfer know edge of the presence

of drugs fromthe exercise of control of a vehicle containing such

SUnited States v. lvy, 973 F.2d 1184, 1188 (5th Cr. 1992),
cert. denied, 507 U S. 1022 (1993).

“United States v. Lopez, 74 F.3d 575, 577 (5th Cir.), cert.
deni ed, 517 U. S. 1228 (1996).

5l'd. (quoting United States v. Sanchez, 961 F.2d 1169, 1173
(5th CGr.), cert. denied, 506 U S. 918 (1992) (enphasis omtted)).

United States v. Resio-Trejo, 45 F.3d 907, 911 (5th Cir.
1995); United States v. Diaz-Carreon, 915 F.2d 951, 953 (5th Gr.
1990) .




contraband.’” Wen the drugs are secreted in hidden conpartnents,
however, “this Court has normal |y required addi ti onal
‘circunstantial evidence that is suspicious in nature or
denonstrates guilty know edge.’ "8 This requirenent stens from our
recognition that, in hidden conpartnent cases, there “is at |east
a fair assunption that a third party mght have conceal ed the
controlled substances in the vehicle with the intent to use the
unwi tting defendant as the carrier in a smuggling enterprise.”?®
This assunption is heightened when, as here, the vehicle is a
“l oaner” or has otherw se been in the possession of the suspect for
only a short tine.?10

Anmong t he types of behavi or that we have previously recognized
as circunstanti al evi dence of guilty know edge are:
(1) nervousness; ! (2) absence of nervousness, i.e., a cool and cal m

deneanor; 2 (3) failure to make eye contact;® (4) refusal or

'Resi o-Trejo, 45 F.3d at 911

81d. (quoting United States v. Anchondo-Sandoval, 910 F.2d
1234, 1236 (5th G r. 1990)).

°Di az- Carreon, 915 F.2d at 954.

During his interview with Gonzal es, Otega explained that
after he borrowed the truck from Barrerra but before he left for
Houston, Barrerra and another person told himthey needed to use
the truck briefly. They took the truck and returned it shortly, in
time for the Ortegas to | eave, as scheduled, a few hours |ater.

1See, e.qg., United States v. Crooks, 83 F.3d 103, 107 (5th
Cr. 1996); United States v. Casilla, 20 F.3d 600, 607 (5th Cr
1994), cert. denied by 513 U. S. 892 (1994) and 513 U. S. 899 (1994)
and 513 U S. 949 (1994); Diaz-Carreon, 915 F.2d at 954; United
States v. Richardson, 848 F.2d 509, 513 (5th Gr. 1988).

12See, e.qg., Resio-Trejo, 45 F.3d at 913 (relying on Resio’s
“cal mdeneanor and i ndi fference while the agents di smantl ed t he gas
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reluctance to answer questions;?* (5) lack of surprise when
contraband is discovered;™ (6) i nconsi st ent statenents; 16
(7) inplausible explanations;?! (8) possession of |arge anmbunts of
cash; ® and (9) obvious or remarkable alterations to the vehicle,

especi al | y when t he def endant had been i n possession of the vehicle

tanks on his truck” as circunstantial evidence of guilt).

13See, e.qg., United States v. Price, 869 F.2d 801, 803 (5th
Cir. 1989).

4See, e.qg., id.; United States v. Miniz-Otega, 858 F.2d 258,
259 (5th Cir. 1988) (“Appellant was . . . hesitant to answer
guestions.”).

15Gee, e.g., Price, 869 F.2d at 803; United States v. Ronero-
Otega, 867 F.2d 834, 836 (5th Cr. 1989).

8See, e.qg., Casilla, 20 F.3d at 606 (stating that defendant’s
“trial testinony was also inconsistent with the varying stories
that he had earlier told the custons agents, which were in turn
contradi cted by the physical evidence”); D az-Carreon, 915 F. 2d at
955 (noting that defendant gave agents contradictory statenents
regarding his destination and place of residence); Anchondo-
Sandoval, 910 F.2d at 1237 (pointing out that defendant nade
i nconsi stent statenents to the custons and DEA agents concerning
“his notivations for traveling and his intended destinations”).

"See, e.qg., Casilla, 20 F.3d at 606 (“Casilla offered an
i npl ausi bl e expl anati on that he was hired as a chauffeur who | acked
a driver’s license for a trip to California by way of Texas,
Mexi co, and CGuatemala.”); D az-Carreon, 915 F.2d at 955 (finding
i npl ausi ble defendant’s story that a nman naned Ruben, whom
def endant had know only for a couple of days, had |oaned him a
truck so he could find enpl oynent, as defendant did not know where
Ruben lived or where he would retrieve the truck); Richardson, 848
F.2d at 513 (finding “inherent inplausibility in [defendant]’s
flying to Los Angeles to see his sick nother w thout enough noney
to return, and then leaving at two o' clock the next norning in a
mysterious rent car,” which was left by a nysterious benefactor
“w t hout any announcenent what ever except dropping the ignition key
t hrough the mail slot”).

18Gee, e.d., Crooks, 83 F.3d at 107.
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for a substantial period of tine.?°

C. Evi dence of Mens Rea

To prove the requisite scienter, the governnent relies on the
followng circunstanti al evi dence, which it maintains is
“suspicious in nature and denonstrates guilty know edge”:
(1) Otega’ s non-verbal behavior at the checkpoint, including the
absence of nervousness and his nonentary del ay and downward gl ance
when, imrediately after hearing the Mranda warning, he was asked
the “$64,000 question” about his awareness of the presence of
contraband; (2) his statenents regarding the origin and destination
of his trip, which the governnent characterizes as inconsistent;
(3) the absence of luggage; (4) his possession of over $700 in
cash; and (5) the condition of the truck. When we review the
sufficiency of circunstantial evidence to prove nens rea beyond a
reasonabl e doubt, we nust exam ne t he def endant’ s behavior fromhis
perspective, hereanilliterate, poverty-|evel Mexican national who
performs odd jobs in this country for a living, and who is
traveling through a part of Texas where inmmgration and drug

enforcenent personnel are nunerous and properly suspicious of

9See, e.qg., Resio-Trejo, 45 F.3d at 913 (“The evi dence of the
recent alterations and the fresh mari huana, considered together
with the evidence of Resio’s possession and control of the truck in
the ten nonths preceding his arrest . . . provide a sufficient
basis for the inference that Resio knewthe mari huana was conceal ed
in his truck.”); see also United States v. Inocencio, 40 F.3d 716,
724 (5th Cir. 1994) (noting that “the bed of the vehicle was higher
than normal” and finding suspicious the “discovery of fresh paint
(on a brand new truck)”); Anchondo-Sandoval, 910 F.2d at 1235
(noting that defendant’s “vehicle, a 1978 Thunderbird bearing
expired Arizona plates, ‘nmet a good profile” for closer scrutiny
because it was in poor condition and thus could readily be
j unked”) .




person’s neeting Otega’'s profile. W remain mndful as well that
in Otega’s native culture, where there is no Fourth Amendnent,
relatively mnor abuses of power by the authorities are not
unexpected and are best accepted w thout protest.

After exam ni ng each pi ece of evidence fromthat perspective,
we conclude that, like Newton's Third Law, for every inference of
guilt that may be drawn fromthe evidence, there is an equal and
opposite benign inference to be drawn. This in turn places the
evi dence i n equi poise and thus nakes it incapable, as a matter of
law, of serving as the basis of a jury finding that Otega’ s
possession of illicit drugs was “know ng” beyond a reasonable
doubt .

i Non- ver bal Responses

We consider first the evidence of Ortega’ s non-verbal behavi or
at the scene of the search fromwhich the governnent argues that a
jury could have inferred the existence of guilty know edge. For
openers, the governnent would have us infer guilt from Otega’'s
| ack of nervousness; in contrast, Otega would have us draw a
contrary inference. W have ourselves allowed that an i nference of
guilty know edge may be drawn fromthe presence, as well as from
t he absence, of nervousness.?® Evidence of Ortega’s conposure thus
provi des equal circunstantial support for a finding of either guilt
or innocence.

Then there is Otega’'s failure to object or appear concerned

when t he agents started slicing open the oversized tire. Again, we

20See supra notes 10 and 11 and acconpanyi ng text.
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are unconvi nced. W specul ate that, had Otega vehenently objected
to the agents’ actions, the governnent would have argued that
Ortega’ s behavior justified an inference of guilty know edge with
respect to the contents of the tire. Simlar to the evidence of
Otega’s nmaintained calm the inferences to be drawn from his
failure to protest the destruction of the tire are twofold--an
inference of guilt and an inference of innocence--and they are
nearly equal |y bal anced.

The governnment al so enphasi zes t hat when asked whet her he was
aware of the presence of the drugs, Otega hesitated — for an
estimated fifteen seconds —before answering that the truck did
not belong to him Such a nonentary delay is truly indicative of
nothing in this context. Otega s single hesitation and downward
glance fall well short of the generalized hesitancy to answer
gquestions or del ayed responses that we accepted as circunstanti al

evi dence of guilty know edge in such cases as Mini z-Ortega.? The

governnment nevertheless proffers the inference that Otega was
stalling while he confected an answer to cover his guilt. But an
equal |y pl ausi ble inference is that an i nnocent person, astonished
by the agents’ discovery of hidden contraband in his vehicle and
confronted with such a question, would take a few seconds to calm
his nerves and formulate his answer, lest he inadvertently trip
over sone incul patory nuance.

We do not take lightly the limtations of our review in that

we mnmust consider the evidence in the Iight nost favorable to the

21See 858 F.2d at 259.
11



governnent; still, we conclude that all of Otega s non-verbal
behavi or at the border patrol checkpoint was at | east as consi stent
W th innocence as with guilt. Indeed, both a drug “nule” and an
i nnocent resident alien mght well behave as Otega did, both
before and after the discovery of <contraband in a hidden
conpartnent of a borrowed vehicle.

ii. Verbal Responses

The governnent al so points to those of Ortega’s oral responses
that it views as inconsistent and thus as circunstantial evidence
of guilty know edge. For instance, Otega told Puente that he was
traveling to El Canpo, but told Gonzales that he was on his way to
Houston. Gven Otega s plausible explanation at trial, however,
these statenents are not necessarily inconsistent. Ortega
testified that he planned to stop in El Canpo, which is directly on
the way fromRoma t o Houston, to pick up barbecue “disks,” and t hen
to continue on to Houston to enroll his children in school.
Simlarly, while Otega was telling the agents that he and his
famly were comng fromM guel Aleman, Ms. Otega was telling them
that the famly was on its way from Ronma, Texas. Again, as wth
the purported inconsistency in their destination, any perceived
inconsistency in the Otegas’ statenents about their point of
departure evaporates when it is recognized that M guel Al enman,
Mexi co, and Roma, Texas, are sinply sister cities on opposite sides
of the RRo Gande River —two nunicipalities conprising a single
metropolitan area, which is separated by but one natural and one

artificial boundary. The nost direct route north from M guel

12



Aleman is across the international bridge to and through Roma, and
fromthere to the checkpoint. ??

iii. Luggage

The governnent next argues that if Otega had been in Mexico
for an extended famly visit and was returning to Houston to put
his children in school —as he contends —rather than on a drug
run, he would have had |uggage with him As noted, each of the
governnent’s agents testified that they did not recall seeing
| uggage either in Otega s possessionor inthe truck itself. Each
also testified, however, that he was not charged with taking an
official inventory. Furthernore, even though the agents asserted
that standard procedure would call for the taking of a full,
witten inventory of the borrowed vehicle at the checkpoint, the
gover nnent ——curiously —chose not to produce such a witing at
trial, thus failing to adduce affirmative docunentary evi dence t hat
the Ortegas did not have | uggage and thereby settle this contested
fact. 2 For their part, both M. and Ms. Otega stated

2Conpare Di az-Carreon, 915 F.2d at 955. In that case, we
determ ned t hat the defendant had tol d i nconsi stent stories because
“Diaz-Carreon first told custons officials that he was traveling to
Canutillo, Texas, and later told [them that he was traveling to
Ant hony, New Mexico,” a town about six or seven mles from
Canutillo and a straight shot along Interstate 10. The facts in
D az-Carreon are distinguishable fromthose in this case, however,
as the court found additional support for a finding of guilty
know edge in the defendant’s nervous behavior at the stop
(“[B]efore being told that the agents had di scovered marijuana in

the pickup truck, D az-Carreon volunteered, ‘If the truck is
| oaded, | didn’'t know about it.’”) and in his inplausible story
about being | oaned a truck by a man he net only a few days earlier
and known only as “Ruben.” 1d. at 954-55 (enphasis omtted).

23See Herbert v. VWal-Mart Stores, Inc., 911 F.2d 1044, 1046
(5th Gir. 1990) (citing 2 Wgnore on Evidence 8§ 285, at 192
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unconditionally that they were carrying a large suitcase in the
truck. But even if we assune arguendo that the jury exercised its
credibility prerogative and chose to believe the agents rather than
the Ortegas on the |uggage question, the nere absence of |uggage
would not nmake the explanation of a nonth-long famly visit

“inplausible,” given Ortega’ s uncontradicted testinony that (1) he
had a house in Mguel Al eman, (2) he lived sem -permanently with
his sister in Houston, and (3) his children had cl othes there.

V. Possessi on of Funds

Then there is Ortega’ s possession of over $700 in cash at the
time of his arrest. W remain mndful, of course, of our prior
pronouncenents to the effect that possession of |arge anounts of
cash may be circunstantial evidence of guilt. Considering Otega’' s
possession of the cash and his description of his enploynent, a
jury mght well question his ability to accunulate this nuch cash
whi | e supporting his famly with odd jobs. In the context of this
case, however, the governnment’s contention that the $731 is
circunstantial evidence that Ortega was participating in adrug run

is contradicted by his explanation, fully docunented, that the

(Chadbourn ed. 1970):

The failure to bring before the tribunal sone
ci rcunst ance, docunent, or witness, when either the party
himself or his opponent clains that the facts would
thereby be elucidated, serves to indicate, as the nost
natural inference, that the party fears to do so; and
this fear is sonme evidence that the circunstance or
docunent or witness, if brought, woul d have exposed facts
unfavorable to the party.

14



money was what was left of a tax refund of nore than tw ce that
anount . As Otega's tax return shows that the $1500 refund
constituted nearly 15 percent of his expected annual salary, it is
reasonabl e that he would be unlikely to have spent it all at once.

V. Condition of the Truck

Finally, the governnent would make nuch of the condition of
the vehicle. The sole discrepancy noted, however, is that the old,
borrowed truck’s right rear tire was |arger than the other three,
causing the truck to “list” to the left. The governnent did not
contradict Otega's testinony, however, that the truck drove
normal Iy and that he noticed no problens with its handling.

Qur point is not to question that a Border Patrol inspector
woul d be suspicious of the oversized tire on the borrowed truck.
Rather, it is to note that Otega, borrowing a vehicle for a one-
way trip with his famly, woul d not have been likely to exam ne t he
teeth of his gift horse. Mre significantly, the relatively m nor
di screpancy of one larger tire on the borrowed truck is properly
di stinguishable from nore significant discrepancies |ike the
obvious alterations that we have accepted as evidence of guilty

know edge in such cases as Resio-Trejo.?

Al t hough readi |y recogni zi ng t hat the gover nnment does not have
to refute every possible inference pointing to i nnocence, we al so
remain faithful to our conplenentary rule of decision that, when
circunstantial evidence and the reasonable inferences to be drawn

fromit permt conclusions of both guilt and innocence that are

24See supra note 19 and acconpanyi ng text.
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essentially in balance, there has to be reasonabl e doubt. When

that is the case, we have no choice but to reverse the conviction.

Qur review of the record convinces us that — whether viewed
separately or globally — the evidence that Otega know ngly

possessed the drugs in question fails to satisfy the constitutional
standard of guilt beyond a reasonabl e doubt.
11
CONCLUSI ON
The evidence presented at trial does not the support the
jury’s finding that Ortega know ngly possessed the illegal drugs
found i n the hidden conpartnent of the borrowed truck’s tire beyond

a reasonabl e doubt. Accordingly, we hold that the district court

erred in denying Otega s notion for acquittal and that Otega’'s
conviction nmust be —and therefore is —

REVERSED.
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