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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40135

MELANI E SATTERFI ELD,
Pl ai ntiff-Appellee,
ver sus
WAL- MART STORES, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 25, 1998
Before POLI TZ, Chief Judge, GARWOOD, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

This appeal turns on whether, under the Famly and Medi cal
Leave Act of 1993 (FMLA), 29 U S C 8§ 2601, et seq., Mlanie
Satterfield, an “at-will” enployee of Wal-Mart Stores, Inc., gave
adequate notice of her need for | eave, because of an unforeseeabl e
medi cal problenmfcondition (pain in side). Wl - Mart appeals a
judgnent in favor of Satterfield. W REVERSE and RENDER

| .

Satterfield was enpl oyed by Wal -Mart fromlate 1992 until m d-
1995, when Wal-Mart discharged her for excessive unexcused
absences. That QOctober, she filed this action, claimng that Wl -

Mart violated the FMLA



A jury agreed with Satterfield. It awarded her $5,000 in
actual damages, but refused to assess |iqui dated damages.

Post-trial, the district court denied WAl-Mart’'s notion for
judgnent as a matter of law (Wal-Mart had also so noved at the

cl ose of both Satterfield s case-in-chief and all the evidence) but

granted it for Satterfield, increasing the actual danages to
approximately $10,000 and awarding |iquidated danages of
approximately $11,000. It also awarded attorney’s fees and costs

of approximately $29,000, and ordered Wal-Mart to reinstate
Satterfield.
.

VWl - Mart maintains that it should have been granted judgnent
as a matter of law on three independent bases, claimng that
Satterfield failed to prove: adequate notice for |eave under the
Act; the requisite “serious health condition”, as defined by the
Act; and discrimnation, because her excessive unexcused absences
are a legitimate, non-discrimnatory reason for her discharge.
Alternatively, it challenges the sufficiency of the evidence of
damages, the constitutionality of the increase in the actual
damages award, the award of |iqui dated damages, the reinstatenent
order, and the attorney’ s fee award.

Because we conclude that, as a matter of law, Satterfield s
notice of the need for FMLA | eave was i nadequat e, we do not address

t he ot her i ssues.



A

The Fam |y and Medi cal Leave Act of 1993 was enacted because
Congress found, inter alia, “inadequate job security for enpl oyees
who have serious health conditions that prevent them from worKking
for tenporary periods”. 29 U S.C. 8§ 2601(a)(4). The purposes of
the Act include “bal anc[ing] the demands of the workplace with the
needs of famlies” and “entitl[ing] enployees to take reasonable
| eave for nedical reasons”. 29 U S C 8§ 2601(b)(1) & (2).
However, the FMLA seeks to acconplish these purposes “in a manner
that accommpdates the legitimate interests of enployers”. 29
US. C 8§ 2601(b)(3); see also 29 C.F.R § 825.101(b) (“The
enact nent of the FMLA was predi cated on two fundanental concerns —
the needs of the Anerican workforce, and the devel opnent of high-
performance organi zations.”).

The Act applies to private-sector enployers of 50 or nore
enpl oyees. 29 U . S.C. § 2611(4). And, an enployee is “eligible”
for FMLA leave if she has worked for a covered enployer for at
| east 1,250 hours during the preceding 12 nonths. 29 U S C 8
2611(2). It is undisputed that Wal -Mart is a covered enpl oyer and
Satterfield, an eligible enployee.

An eligible enployee is entitled to 12 work-weeks of |eave in
a 12-nmonth period because of, inter alia, a “serious health
condition” that results in the enployee’s inability to perform her
j ob requirenents. 29 U S C 8§ 2612(a). At the conclusion of a
qualified | eave period, the enployee is entitled to reinstatenent

to her fornmer position, or to an equivalent one, with the sane



ternms and benefits. 29 U S C § 2614(a). The FMLA nmakes it
“unl awful for any enployer tointerfere wwth, restrain, or deny the
exercise of or the attenpt to exercise, any right provided under”
the Act. 29 U.S.C. § 2615(a).

I n determ ni ng whet her an enpl oyee’s | eave request qualifies
for FMLA protection, the enpl oyer nust assess whether the request
is based on a “serious health condition”, and, for that purpose,
may request supporting nedi cal docunentation. 29 U . S.C § 2613; 29
C.F.R 8 825.302(c). The Act defines a “serious health condition”
as “anillness, injury, inpairnment, or physical or nental condition
that involves[:] (A) inpatient care in a hospital, hospice, or
residential nmedical care facility; or (B) continuing treatnent by
a health care provider.” 29 US.C 8§ 2611(11).

One of the regulations pronul gated by the Secretary of Labor
(approximately two nonths before Satterfield s discharge) defines
a “serious health condition” as

anillness, injury, inpairnment, or physical or
mental condition that involves:

(1) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residentia
medi cal care facility, including any period of
i ncapacity (for purposes of this section,
defined to nean inability to work, attend
school or perform ot her regul ar daily
activities due to the serious heal th
condition, treatnent therefor, or recovery
therefron), or any subsequent treatnent in
connection with such inpatient care; or

(2) Continuing treatnent by a health
care provider....

29 CF.R 8 825.114(a) (enphasis in original).



The regul ati on goes on to state that “continuing treatnent by
a health care provider” includes, in pertinent part:

(i) A period of incapacity (i.e.,
inability to work, attend school or perform
other regular daily activities due to the
serious health condition, treatnment therefor,
or recovery therefrom of nore than three
consecutive cal endar days, and any subsequent
treatnment or period of incapacity relating to
t he sane condition, that also involves:

(A) Treatnent two or nore tines by a
health care provider, by a nurse or
physi ci an’ s assi stant under direct supervision
of a health care provider, or by a provider of
heal t h care servi ces (e.g., physi ca
t herapi st) under orders of, or on referral by,
a health care provider; or

(B) Treatnent by a health care provider
on at |east one occasion which results in a
reginmen of continuing treatnent under the
supervi sion of the health care provider.

29 CF.R 8 825.114(a)(2)(i) (enmphasis in original).

When the need for FMLA | eave i s foreseeabl e, an enpl oyee nust
provide her enployer with no less than 30 days advance notice
(The type notice consi dered “advance” notice is a subi ssue here, as
di scussed in Part Il. C) If, however, leave is for the birth of
a child or the placenent of a child with the enpl oyee for adoption
or foster care and nust begin in |l ess than 30 days, “the enpl oyee
shall provide such notice as is practicable.” 29 U S C 8§
2612(e)(1)&(2)(B); see also 29 C. F.R 8§ 825. 302.

On the other hand, the Act is silent as to notice requirenents
when, as in this case, the need for |eave is unforeseeable. But,
the reqgul ati ons address this question:

(a) Waen the approximate timng of the
need for |l eave is not foreseeable, an enpl oyee
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shoul d give notice to the enpl oyer of the need
for FMLA |eave as soon as practicable under
the facts and circunstances of the particular
case. It is expected that an enployee w ||
give notice to the enployer within no nore
than one or two working days of |earning of
the need for |eave, except in extraordinary
ci rcunstances where such notice is not
feasible. In the case of a nedical energency
requiring | eave because of an enployee’'s own
serious health condition or to care for a
famly nmenber with a serious health condition,
witten advance notice pursuant to an
enpl oyer’s internal rules and procedures may
not be required when FMLA | eave is invol ved.

(b) The enpl oyee shoul d provi de notice to
t he enpl oyer either in person or by tel ephone,
tel egraph, facsimle (“fax”) machine or other
el ectronic neans. Notice may be given by the
enpl oyee’ s spokesperson (e.g., spouse, adult
famly nmenber or other responsible party) if
the enployee is unable to do so personally.
The enpl oyee need not expressly assert rights
under the FMLA or even nention the FMLA, but
may only state that |eave is needed. The
enployer wll be expected to obtain any
addi ti onal required i nformation t hr ough
informal nmeans. The enpl oyee or spokesperson
Wl be expected to provide nore information
when it can readily be acconplished as a
practical matter, taking into consideration
t he exigencies of the situation.

29 C.F.R 8 825.303 (enphasis added).

Qur court has considered notice requirenents for unforeseeabl e
| eave only once, in Manuel v. Westl ake Polyners Corp., 66 F.3d 758
(5th Gr. 1995). In that case, pursuant to the enployer’s “no
fault” attendance policy, the enployee was warned in February,
July, and Septenber 1992 that her absenteeism could result in
severe disciplinary action, including termnation. Id. at 760. At

the end of Decenber 1992, the enployee had m ssed 14 days of work



in the preceding three nonths, and was warned agai n that conti nued
absenteeismcould result in suspension or termnation. |d.

In October 1993, the enployee received perm ssion from her
supervisor to mss work on a Friday for renoval of an ingrown
toenail; her doctor had advised her that she could return to work
the follow ng Mnday. | d. Conplications devel oped after the
procedure, and the enployee contacted her supervisor on the
follow ng Monday and told him that she could not return to work
because of her toe. | d. Keeping in constant contact with her
enpl oyer, she mssed work for nore than a nonth. 1d. After the
enpl oyee returned to work, she was suspended for four days and
i ssued a final warning for unsatisfactory attendance, which stated
t hat her enpl oynent woul d be term nated unl ess she reported to work
as scheduled. 1d. Less than two nonths later, the enpl oyee went
home fromwork after becomng ill. She returned three days |ater
but was fired because of her persistent absenteeism including due
to the toenail renoval. |Id

At the time of discharge, unlike in Satterfield s case, the
final regul ati ons had not been adopted. The district court granted
summary judgnent for the enployer, holding that the enployee’s
notice of her extended absence due to the toenail was insufficient
to trigger protection under the FM.LA because the enpl oyee did not
expressly refer to the Act when requesting |eave. ld. at 761.

But, our court held that the district court erred by so
interpreting the FMLA, and remanded for consideration of whether

t he enpl oyee gave sufficient notice to her enpl oyer of the need for



FMLA | eave. In regard to that issue, our court “decline[d] to
announce any categorical rules for the content of the notice by an
enpl oyee”, id. at 764, but stated, consistent with the final
regul ations, quoted supra, which had been adopted after the
enpl oyee’ s di schar ge:

What is practicable, both in ternms of the
timng of the notice and its content, wll
depend upon the facts and circunstances of
each individual case. The critical question
is whether the information inparted to the
enpl oyer is sufficient to reasonably apprise
it of the enployee’'s request to take tine off
for a serious health condition.

| d. (enphasis added).
In Hopson v. Quitman County Hosp. & Nursing Hone, Inc., 126

F.3d 635 (5th Gr. 1997), our court, addressing the notice
requi renents for foreseeabl e —not unforeseeabl e —I eave, including
whet her a “change in circunstances” nust be nedically-rel ated
stated that, “in a case where the court is asked to apply the
standards of arelatively recent statute to undi sputed facts, it is
our opinion that the adequacy of Hopson’s notice is a fact issue.”
|d. at 640 (enphasis added) (citing Manuel).

What constitutes a “change in circunstances,”

whet her a plaintiff’s notice is given “as soon

as practicable”, and whether the enpl oyee has

made a reasonable effort to schedule her

treatnent so as not to disrupt unduly the

operations of the enployer requires an inquiry

into the particular facts and circunstances of

each case. Such determ nations are questions

of fact and are better left to the jury with

its traditional function of assessing human

behavi or and expectati ons.

|d. (enphasis added).



Concerni ng the adequacy of notice of a need for foreseeable
FMLA | eave, this passage could be read to forecl ose judgnent as a
matter of |law (or summary judgnent, for which the standard is, of
course, the sane, see FeED. R Cv. P. 50, advisory commttee note,
1991 anendnent, and 56), and, instead, always require a jury
determ nation. But, needless to say, for unforeseeable | eave, as
in the case at hand, the questions are not totally the sanme (and
arguably | ess conplex and | ess subjective). In any event, we do
not read the passage so broadly.

Qobvi ously, the court neant that, even based on the undi sputed
evidence in that case, rational triers of fact could neverthel ess
differ on whether the advance notice was adequate. Cf. Little v.
Liquid Air Corp., 37 F.3d 1069, 1075-76 n.14 (5th Cir. 1994) (en
banc) (noting that dicta that summary judgnent is generally not
appropriate in certain types of cases “is essentially enpty chatter

i nasnmuch as we have never reversed a district court’s entry of
summary judgnent solely because it involved a particular class of
al | egations”, and rejecting “any suggesti on t hat t he
appropri ateness of sunmary judgnent can be determ ned by such case
classification”). In this regard, and as discussed infra, other
circuits have granted sunmary judgnent for the enployer on the
question of adequacy of notice for unforeseeable FM.A | eave.
Mor eover, although it apparently was not an i ssue in Manuel, which
also involved an appeal from a summary judgnent, we note,

nevertheless, that our court gave no indication that summary



judgnent was not an available neans for resolving FMA-notice
guesti ons.

Accordingly, to determ ne whether the district court erred by
denyi ng judgnent as a matter of | aw on the noti ce-adequacy, we nust
view the evidence and inferences in the light nost favorable to
Satterfield and determ ne whether a rational juror could concl ude,
pursuant to the test established by Manuel, 66 F.3d at 764, that
the information Satterfield gave Wal-Mart was “sufficient to
reasonably apprise it of [Satterfield s] request to take tinme off
for a serious health condition.” See FED. R Qv. P. 50; Boei ng Co.
v. Shipman, 411 F.2d 365, 374-75 (5th Cr. 1969) (en banc),
overrul ed on ot her grounds, Gautreaux v. Scurl ock Marine, Inc., 107
F.3d 331 (5th G r. 1997) (en banc); see also Bellows v. Anpbco QO
Co., 118 F.3d 268, 273 (5th Cir. 1997), cert. denied, US|
118 S. Ct. 739 (1998).

B

It goes without saying that the FMLA nakes i ncredible inroads
on an at-will enploynent relationship, such as Satterfield s with
VWl - Mart. For exanple, as stated in the earlier-quoted pertinent
regulation, “[i]n a case of a nedical energency requiring |eave
because of an enpl oyee’s own serious health condition ... witten
advance notice pursuant to an enployer’s internal rules and
procedures nmay not be required when FMLA |l eave is involved.” 29
CF.R 8 825.303(a) (enphasis added). This notw t hstandi ng,
Satterfield s enploynent history and her know edge, as well as

utilization, of Wal-Mart’s rules and procedures concerning | eave
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and absent eei smprovi de a backdrop for determ ni ng whet her she gave
sufficient FMLA-notice.

At the comencenent of her enploynment with Wal-Mart in
Decenber 1992, Satterfield received an Associate’s Handbook and
Associate’s Benefit Book. She also signed an acknow edgnent,
stating that she had received a copy of Wal-Mart’'s policies and
procedures and understood that her enploynent was “on an ‘at-wll’
basis” and that Wal -Mart had the right to “term nate the enpl oynent
relationship with or without good cause and w thout prior notice”.

The Benefit Book expl ai ns how enpl oyees can nmai ntai n i nsurance
benefits following termnation. It also describes the procedures
applicable to the different types of |eaves of absence avail abl e,
i ncl udi ng nedical | eave. It states that, if an enployee has
advance notice that |leave wll be required, she should submt a
Request for Leave at |east 30 days prior to the day leave is to

begin “or as soon as practical after the associate |learns of the

need for l|eave”; and that, for unexpected |eave, enployees “are
required to notify their supervisor as soon as practical but not
|ater than three days after the commencenent of the |eave”.

Even though these procedures pre-dated the FM.A, they are,
nmost interestingly, quite simlar to the FM.A and inplenenting
regulations. In fact, it my well be that Wal-Mart was trying to
track the FMLA, then in the works, but not signed into |aw unti
early 1993. A version of the FMLA was passed in 1990, H R 770,
101st Cong., 1st Sess. (1989), but was vetoed by President Bush on

29 June 1990. S. Rer. No. 68, 102d Cong., 1st Sess. 67-68 (1991).
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The House of Representatives failed to override the veto on 25 July
1990. H R Rep. No 135, 102d Cong., 1st Sess., pt. 1, at 18
(1991). Another version was passed in 1992, S. 5, 102d Cong., 1st
Sess. (1991); H R 2, 102d Cong., 1st Sess. (1991). It was also
vet oed by President Bush. A& S. Doc. 102-26 (22 Sept. 1992). The
Senat e overrode the veto, 138 Cong. ReEC. S14841-03 (24 Sept. 1992),
but the House did not, 138 Conc. RECc. H9930-03 (30 Sept. 1992). 1In
short, the FMLA di d not becone | aw until|l approxi mately three nonths
after Satterfield began working for Wal-Mart.

Satterfield s personnel file confirms that she was quite
famliar with Wal-Mart’s policies for |eaves of absence. I n
February 1993, pursuant to Wal-Mart’s | eave request policy, she
request ed, and recei ved, nedi cal | eave when she had her gal | bl adder
renoved; and, in August 1994, she requested, and received, a | eave
of absence from 22 August through 5 Septenber, in order to |ocate
a new babysitter for her son.

Satterfield s attendance record, included in her personne
file, contains the notation “NS” (“no show’) for 28 and 29 May and
3 June, 1995. It is undisputed that these absences were unrel ated
to the alleged “serious health condition” at issue.

On Friday, 16 June, Satterfield did not report for schedul ed
wor K. She testified that, when she awoke that norning, she was
having a ot of pain in her right side, which worsened after she
remai ned standing for a long tine; that she did not know t he cause
or probable duration of the pain; and that, because her job as a

cashier required her to stand, she did not think she was going to
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be able to work that day. Lacking a tel ephone, she asked her
mother to deliver a note to Wal-Mart nanagenent. According to
Satterfield, the note stated that she “was having a | ot of pain and

woul dn’t make it in to work that day, and could [she] nake up
that day on one of [her] days off”. (On cross-exam nation,
Satterfield testified that the note also specified that the pain
was in her “side”.) |In addition, the note stated that her nother
could pick up Satterfield s paycheck.

Satterfield s nother, Jean Ginmes, who read the note,
testified that it stated “that [Satterfield] was sick and that
could | please pick up her check and that could she nmake up her
hours whenever -- on her scheduled off days”. Ginmes also
testified that she told the store manager, Mark Nei ghbors, on 16
June that Satterfield was sick, but that she did not know “what was
wong with that girl” because, “[i]f sonebody is having pain in
that particular area of the body, if it’s not appendicitis, then |
have no idea what it is”; however, she could not recall whether
Nei ghbors said anything to her during that conversation that
i ndi cated he thought Satterfield was sick that day.

Satterfield testified further that, later that day (16 June),
she was still having “sone pain” and thought she needed to see a
doctor; and that, later that afternoon, just before her doctor’s
of fice closed, she drove to a conveni ence store a few bl ocks from
her home and tel ephoned for an appointnent, but the doctor was

unable to see her until the follow ng Tuesday, 20 June.



On direct exam nation, Satterfield testified that she did not
recal | whether she was scheduled to work on 17-19 June, but that
she was not able to work on any of those days because she was
“having a l ot of pain”. On cross-exam nation, upon bei ng shown the
17-20 June work schedule, Satterfield acknow edged that she was
schedul ed to work each of those days. She also admtted that, by
the afternoon of 16 June, when she scheduled her doctor’s
appoi ntnent, she recogni zed the possibility that she was not goi ng
to be able to work 17-20 June.

Neverthel ess, Satterfield testified that, after scheduling
that appointnent, she did not telephone WAl-Mart from the
conveni ence store on 16 June to notify her supervisor of the status
of her condition, or the schedul ed appoi ntnent, or that she m ght
be out for another four days; in fact, she did not contact WAl - Mart
until 28 June. But, she testified that her nother infornmed Wl -
Mart every day that she would m ss work. At odds with this nother-
advi sed-every-day testinony is the nother’s (Ginmes’) testinony
t hat Nei ghbors infornmed her on 16 June that he had decided to fire
Satterfield, but that she did not so advise Satterfield.

Satterfield saw her physician on 20 June; he prescribed
antibiotics and pain pills. According to Satterfield, her
physician also then gave her a witten nedical excuse, and her
nother took it to Wal-Mart; her nother also testified that she
delivered a nedi cal excuse to Wal -Mart for Satterfield on 20 June.
However, Satterfield s personnel file does not contain a nedica

excuse dated 20 June. And, on cross-exam nation, Satterfield
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admtted that, after seeing her doctor, she once again did not
contact Wl -Mart.

Satterfield next saw her doctor at the enmergency roomlate on
27 June; she testified that, at that tinme, he told her that she
woul d need surgery. However, neither the doctor’s, nor energency
room s, records contain any notations on that date about surgery.

Satterfield testified that the doctor gave her a nedical
excuse, which her nother took to Wal-Mart. The doctor’s excuse,
whi ch was introduced into evidence, is dated 28 June 1995, and
states that Satterfield had been under the doctor’s care “from 6-
20-95 [four days after Wal-Mart’'s decision to discharge her] to
date”, and “is able to return to work on: indefinite”.

Foll ow ng the 27 June energency roomtreatnent, Satterfield
testified that, on 28 June, she went to the hospital for surgery,
but was then inforned that her health i nsurance had been cancel ed.
Because she could not pay for the surgery, it was not then
performed. That sane day, after becom ng aware of the insurance
cancel lation, Satterfield contacted Wl-Mart’'s store nmanager,
Nei ghbors, about her condition and the status of her insurance, and
| earned that she had been fired.

Several weeks later, in August 1995, Satterfield wote a
letter to WAl -Mart’s district manager, Terry Farr, stating that she
had spoken with an attorney, who said she should have been covered
by the FMLA, and that she was fired for being sick. Satterfield

testified that she did not receive a response from Wal - Mart.



Satterfield was treated at the energency roomagain on 4 and
10 July and 16 Septenber 1995, and 18 February 1996. But, she did
not revisit her doctor in his office until 1 April 1996. On 3
April, after qualifying for Medicaid, she had surgery. She
testified that the pain did not bother her after the surgery.
(Satterfield s physician did not testify at trial.) |In My 1996,
she began working part-tinme for Dairy Queen.

Nei ghbors, the Wal -Mart store nanager, testified that, on 16
June (Friday), Satterfield s nother, who was enployed at the sane
Wal - Mart store, delivered a note to himfrom Satterfield, which
only stated: “Please allow ny nother to pick up ny check”. He
testified that, upon receipt of the note, he asked Gines, “Were
is Melanie? Wiy isn't she comng to work?”; and that Gines
responded, “lI don’t know what’s wong with that girl”. Neighbors,
however, did not keep the note.

Nei ghbors testified further that, because Satterfield s 16
June absence was her fourth failure to report for work in three
weeks, he decided to discharge her, in accordance with Wal-Mart’s
policy, which allows termnation for excessive absences. He
testified that, in nmaking that decision, he took into account the
unexcused absences on 28 and 29 May and 3 June; and that he would
not have termnated Satterfield only for m ssing work on 16 June.

VWl -Mart’s records reflect that Satterfield s enploynment was
officially termnated on Monday, 19 June. Satterfield s exit

interview form signed by Neighbors, states in the “Expl anati on of



Term nation” section: “Unreported Absence - didn’t call in or show
5/ 28/ 95, 5/29/95, 6/3/95, 6/16/95".

In addition, Neighbors testified that he told Satterfield s
mother on 19 June (as stated, Gines testified that this
conversation occurred instead on 16 June) that he had decided to
di scharge Satterfield because of her excessive unexcused absences;
according to Neighbors, Gines did not tell himthat Satterfield s
absence was the result of illness.

Resol ving the factual variances in favor of Satterfield, as we
must, the evidence westablishes that the only information
Satterfield inparted to Wal-Mart prior to its discharge decision
was a note delivered to WAl -Mart by her nother on 16 June, advi sing
that she was “was having a lot of pain in her side”, and woul d not
be able to work that day, but would like to nake it up on one of
her days off; and her nother’'s statenent to Neighbors that
Satterfield was “sick”. As hereinafter discussed, we conclude
that, pursuant to the Manuel test, 66 F. 3d at 764, no rationa
trier of fact could conclude that this was “sufficient to
reasonably apprise [Wal-Mart] of [Satterfield s] request to take
time off for a serious health condition” within the neaning of the
FMLA.

“While an enployer’s duty to inquire may be predicated on
statenents made by the enpl oyee, the enployer is not required to be
clairvoyant.” Johnson v. Prinerica, 1996 W. 34148, at *5 (S.D.N. Y.
1996) . Al t hough Satterfield was able to tel ephone her doctor’s

of fice on the afternoon of 16 June and schedul e an appoi nt nent, she
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made no attenpt to then contact Wal-Mart to advise of both the
status of her condition and that appointnment for the follow ng
Tuesday, 20 June. Indeed, she did not contact Wal-Mart until 28
June.

The 28 June doctor’s excuse Satterfield provided Wl -Mart
stated that she had been under the doctor’s care since 20 June,
after WAl - Mart had di scharged her, and that it was indefinite as to
when she could return to work; but, it did not state that the
condition for which she was being treated necessitated her absence
fromwork on 16 June. As explained, Satterfield and her nother
testified that they al so provided Wal - Mart an excuse dated 20 June.
But, there is no evidence regarding its contents.

Qoviously, “[w hat is practicable, bothinternms of the timng
of the notice and its content, wll depend upon the facts and
ci rcunstances of each individual case.” Mnuel, 66 F.3d at 764
(enphasi s added); see 29 C.F.R § 825.303. O her very rel evant
facts and circunstances at hand include: (1) Satterfield knew how
to obtain simlar |leave from Wl -Mart, because she had requested,
and received, |eave pursuant toits policies in 1993 and 1994; and
(2) in the three weeks preceding 16 June 1995, she had three
unexcused absences.

Considering all of these facts and circunstances, no rational
trier of fact <could conclude that the neager information
Satterfield inparted to WAl-Mart on 16 June was sufficient to
require Wal-Mart to seek additional information about her

condi tion, and whether it qualified for FMLA protection. See Cehrs
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V. Northeast Ohio Al zhei mer Research Center, 959 F. Supp. 441, 449
n.9 (N.D. Chio 1997) (“Wile notice to the enpl oyer may be i nfor mal
and need not invoke the FMLA by nane, the enployer, at a m ni nrum
must receive information sufficient to make it evident that the
| eave requested is qualifying |eave under the FM.LA "); Reich v.
M dwest Plastic Engineering, Inc., 1995 W 514851, at *3 (WD
M ch. 1995) (“at a m nimum an enpl oyee nust i nformher enpl oyer of
her condition with sufficient detail to nmake it evident that the
requested | eave is protected as FMLA-qualifying | eave”).

It is well to renenber that the FMLA is designed only to
prot ect enployees when there is a “serious health condition”, and
only in a manner that “accommpdates the legitimate interests of
enpl oyers”. 29 U.S.C. 8§ 2601(a)(4), (b)(3). Requiring an enpl oyer
to undertake to i nvesti gate whet her FMLA-| eave i s appropriate each
ti me an enpl oyee, who has been absent w thout excuse three tinmes in
the preceding three weeks, inforns the enployer that she will not
be at work “that day” because she is “having a lot of pain in her
side” or is “sick”, is quite inconsistent with the purposes of the
FMLA, because it is not necessary for the protection of enployees
who suffer from “serious health conditions”, and would be unduly
burdensonme for enployers, to say the least. See Price v. City of
Fort Wayne, 117 F.3d 1022, 1023 (7th Cr. 1997) (“The goal [of the
FMLA] was not to supplant enployer-established sick |eave and
personal |eave policies, but to provide |eave for nore uncommon

and, presumably, tinme-consum ng events such as having or adopting



a child or suffering from what is terned a ‘serious health
condition .”).

The sane is true of the information provided after 16 June.
It was either too little, or too late, or both. No rational trier
of fact could conclude otherw se.

Even though each case obviously turns on its own particul ar
facts and circunstances, we find it instructive, nevertheless, to
consider other decisions regarding the adequacy of notice for
unforeseeable leave. In Carter v. Ford Mdtor Co., 121 F.3d 1146
(8th Gr. 1997), the court affirnmed a sunmary judgnent for the
enpl oyer, Ford. (As noted supra, this is an exanple of the summary
j udgnent procedure being appropriate, as it nust be under the
appl i cabl e Federal Rules of Cvil Procedure, so | ong as those Rul es
are satisfied, for FM.A noti ce-adequacy questions.)

On 16 February 1994, the plaintiff’s wife, who was al so a Ford
enpl oyee, tel ephoned the | abor relations office at the plant and

stated that she was sick and that she and her husband “were going

to be ‘out’ because of famly problens”. Id. at 1147. Two days
|ater, the plaintiff (husband) was diagnosed as suffering from
anxi ety and depression, and his doctor concluded that he was
totally disabled. 1d. On 21 February, the plaintiff called the
| abor relations office and stated that he woul d be “out sick”. Id.
In response to inquiries, the plaintiff stated that the problem
“was personal” and that “he did not know when he would return to
wor K. | d. On 25 February, the plaintiff called the |[|abor

relations office again and stated that he was still sick, but he

- 20 -



did not request nedical leave at that tinme. |1d. That sanme day,
the plaintiff received aletter “instructing himto report for work
or provide a reason justifying his continued absence within five
days”; the letter also warned that failure to conply would result
intermnation. Id.

On 28 February, the plaintiff went to the Ford plant and
requested sick leave; he was given a form for his attending
physi cian to conplete as soon as possible to explain the need for
such leave. 1d. Although his physician conpleted the formon 2
March, the plaintiff did not thenreturnit, allegedly based on the
| abor rel ations representative’ s assurance that there was no hurry.
Id. The plaintiff also clained that his wfe tel ephoned the | abor
relations office on 2 March to advise that she woul d soon deliver
t he docunent conpl eted by her husband’ s physician, but that she did
not do so because the representative allegedly told her that her
husband had al ready been fired. |d. Ford discharged the plaintiff
on 3 March, for failure to provide nedical docunentation of the
need for |leave. 1d. at 1148.

As stated, the Eighth Crcuit affirnmed the summary | udgnent
for the enployer, stating that, even assum ng the enployee had a
“serious health condition” within the neaning of the FMLA (which
the court considered “doubtful”), the enployee did not give Ford
adequate or tinely notice of his need to take | eave because of such
condi ti on. ld. at 1148-49. The notice given to Wal-Mart by
Satterfield, that she was “having a lot of pain in her side” and

would not be at work on 16 June, is even less infornative than
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Carter’s statenments to Ford that he was “sick” and did not know
when he woul d be able to return to work. Moreover, Satterfield had
a history of unexcused absences — three in the three weeks
preceding 16 June. And, again, subsequent notice was either too
little, or too late, or both.

Agai n, consistent with granting summary judgnent for notice-
adequacy questions, such judgnent for the enployer was affirnmed by
the Eleventh Circuit in Gay v. Glnman Paper Co., 125 F.3d 1432
(11th G r. 1997). Gay had been warned on five occasi ons because of
tardi ness or absenteeism ld. at 1433. She worked on 18 June
1994, and was scheduled to return four days later, on 22 June. |d.
However, on 20 June, she was admtted to a psychiatric hospital for
treatment for a nervous breakdown. |d. On 22 June, her husband
i nformed her supervisor by tel ephone that she was in the hospital
“having sone tests run”. | d. In his deposition, Gay’ s husband
admtted that he had lied to Gay’ s supervi sor about her whereabouts
and condition, and had instructed his sons not to give the enpl oyer
any information about her condition or |ocation. | d. The
plaintiff did not contact her enployer regarding her condition or
her absence fromwork during the follow ng week. 1d. at 1433-34.
On 28 June, she was fired for “extended failure to report off, or
expl ain absences”. |d. at 1434.

The Eleventh Circuit rejected Gay’'s contentions that her
husband’ s assertion that she was in the hospital for tests was
sufficient to put her enployer on notice that her condition was

potentially FMLA-qual i fyi ng and was, therefore, sufficient to shift
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the burden to the enployer to nake further inquiry as to whether
Gay’' s absence qualified for FMLA protection. 1d. at 1434-35.
[NNot only was there a dearth of information
provi ded, but the information that was
provi ded was fal se. Gay’ s husband i nforned
her supervisor that Gay was havi ng sone tests
run on the first day of her absence from work.
When questioned by Gay’ s supervisor about his
wfe' s condition, Gay’'s husband deliberately
withheld information concerning the true
nature of her condition and instructed his
sons to do the sane. Under t hese
circunstances, the burden to request further
informati on never shifted to [the enployer]
because [t he enpl oyer] coul d not reasonably be
expected to conclude that Gay’ s absence m ght
have qualified for treatnent under the FM.A
125 F. 3d at 1436.

Al t hough Satterfield did not give Wal-Mart false information
about her condition, she withheld: (1) the status of her condition
on the afternoon of 16 June; (2) the fact that she had schedul ed a
doctor’s appoi ntnent for 20 June; and (3) her expectation that her
condition would not inprove prior to that appointnent. In the
i ght of her previous use of Wal -Mart’s | eave policy, and her three
unexcused absences during the preceding three weeks, Wal -Mart coul d
not reasonably be expected to conclude that Satterfield s absence
on 16 June m ght have qualified for FM.LA protection.

The inadequacy of Satterfield s notice to Wal-Mart is even
nore apparent when conpared to that provided by the enployee in
Brannon v. OshKosh B Gosh, Inc., 897 F. Supp. 1028 (MD. Tenn
1995). There, the enployee inforned her enployer in advance that
her three-year-old daughter was ill and that she m ght have to m ss

work if her daughter’s condition did not inprove; notified her
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supervi sor by tel ephone that her daughter was too sick for her to
cone to work each workday that she was at hone caring for her
daughter; and submtted a nedical note to her enployer requesting
that her absences from work be excused on the basis of her
daughter’s illness. 897 F. Supp. at 1032-33. The court concl uded
that the enployer was sufficiently aware that the plaintiff’s
absence may have qualified under the FMLA and t hus was obligated to
inquire as to whether her absences were excusable. [|d. at 1039.

Qobvi ously, Brannon’s advance notice and continuous contact
with her supervisor were far nore detailed than the vague
information Satterfield inparted to Wal-Mart. Mor eover, unlike
Satterfield, Brannon did not have a history of failing to report
for work without contacting her enployer. See also Price v. Cty
of Fort Wayne, 117 F.3d at 1025 (enpl oyee who filled out enployer-
provi ded | eave request form indicated that cause was nedi cal need,
and attached doctor’s note requiring her to take the tine off
provided sufficient information to put enployer on notice of
possi bl e FMLA | eave situation).

C.

The FM.A regulations require covered enployers to post on
their prem ses, in conspicuous places, a notice explaining the
provi sions of the Act and the procedures for filing conplaints of
violations. 29 C.F.R § 825.300(a). Along that Iine,

[a]n enployer that wllfully violates the
posting requirenent nay be assessed a civi

nmoney penalty by the Wage and Hour Division
not to exceed $100 for each separate offense.
Furthernore, an enployer that fails to post

the required notice cannot take any adverse
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action agai nst an enpl oyee, including denying
FMLA leave, for failing to furnish the
enpl oyer with advance notice of a need to take
FMLA | eave.

29 C.F.R 8§ 825.300(b) (enphasis added).

As she did in response to Wal-Mart’s notion for judgnent as a
matter of law at the close of all the evidence, Satterfield
contends that, because Wal-Mart did not present evidence that it
posted the required notice, it was prohibited fromfiring her, even
if she failed to give notice of her need for FMA |eave. e
di sagr ee.

In the first place, nothing in the regulations places the
burden of proving conpliance with § 825.300(a) on the enployer. In
any event, 8 825.300(b) by its own terns, applies only in
situations where the enployee is required to provide “advance”
notice of a need for FMLA | eave. As discussed supra, such advance
notice is required only when the need for FMA leave is
foreseeable; it is not required when, as in this case, the need is
unf or eseeabl e.

On the other hand, as al so di scussed supra, when the need for
| eave i s unforeseeabl e, an enpl oyee is not required to gi ve advance
noti ce. | ndeed, on occasion, the enployee would not be able to
give notice in advance. The enpl oyee can, instead, give notice

after absence from work, provided it is given “as soon as
practicable under the facts and circunstances of the particul ar
case”. 29 CF.R 8 825.303(a) (“It is expected that an enpl oyee

wll give notice to the enployer within no nore than one or two



working days of learning of the need for |eave, except in
extraordinary circunstances where such notice is not feasible.”).

Agai n, case |aw supports our conclusion. See Gay v. Gl nman
Paper Co., 125 F.3d at 1436 n.6 (enphasis added) (rejecting
enpl oyee’s contention that, even if notice provided was
insufficient, enployer should be estopped from challenging
sufficiency of her notice because it failed to conply with posting
requi renents, because those requirenents “do not address the notice
required in the case of an enpl oyee’ s unforeseeabl e need for FM.A
| eave”); see also Reich v. Mdwest Plastic Engineering, Inc., 66
Enpl . Prac. Dec. Y 43,701, 1995 W 478884, at *7 (WD. M ch. 1995)
(enployer’s alleged failure to post notices “would have been
relevant only if [enployee] had been required to provide advance
notice of her intent to take | eave”).

L1l

For the foregoing reasons, the judgnent is REVERSED, and

judgnent is RENDERED in favor of \Wal-Mart.

REVERSED and RENDERED



