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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31345

KESTUTI S ZADVYDAS,

Peti ti oner- Appel | ee,

ver sus

CHRI STINE G DAVIS, U S. | MM GRATI ON
AND NATURALI ZATI ON SERVI CE,

Respondent s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

ON REMAND FROM THE SUPREME COURT
OF THE UNI TED STATES

March 12, 2002
Bef ore GARWOOD, DAVI S and BARKSDALE, Circuit Judges.
PER CURI AM
Thi s habeas proceedi ng, in which petitioner—appellee Kestutis
Zadvydas (Zadvydas), a resident alien, attacks his continued
detention by respondent-appellant, Immgration and Naturalization

Service (INS), when his unchallenged deportation could not be



carried out because no country had been found which woul d accept
him is again before us on remand fromthe Suprene Court.

The presently relevant procedural and factual background is
generally stated in the opinion of the Suprene Court, Zadvydas v.
Davis, 121 S. C. 2491 (2001), and in our prior opinion herein,
Zadvydas v. Underdown, 185 F.3d 279 (5th Gr. 1999). W sunmari ze
t hat background as foll ows.

Zadvydas was born in 1948 in a displaced person canp in
Cermany. In 1956 he immgrated with his famly to this country and
becane a resident alien, but never becane a citizen. Based on his
1966 and 1974 New York convictions for attenpted robbery and
attenpted burglary, the INS in 1977 instituted deportation
proceedi ngs agai nst him Wil e these were pendi ng Zadvydas was
released into the community. |In February 1982 the INS denied his
motion for relief from deportation; a hearing in the deportation
proceedi ngs was set for later that year, but Zadvydas di sappeared
and over the next decade the INS failed to locate him [In 1987 he
was arrested and charged in Virginia with possessing 474 grans of
cocaine withintent to distribute. Wile on bail awaiting trial on
this Virginia charge, Zadvydas fled to Texas. Several years |ater
he surrendered to the authorities and in 1992 was convicted in
Virginia on the cocai ne possession wth intent to distribute charge
and sentenced to sixteen years’ inprisonnent, wth six years

suspended. After serving two years, Zadvydas was released on



parole in 1994 and was pronptly taken into INS custody. He
admtted his past crimnal history, conceded deportability and
applied for relief fromdeportation under 8 U S.C. 8§ 1182(c). In
May 1994 the immgration judge denied relief fromdeportati on and
order ed Zadvydas deported to Germany, of which country Zadvydas had
apparently indicated he was a citizen. He did not appeal that
deci sion, and remained in I NS custody.

Later in 1994 Germany inforned the INS that Zadvydas was not
a German citizen and it would not accept him and Lithuania
i kewi se refused to accept hi mbecause he was neither a citizen nor
a permanent resident of Lithuania.

Zadvydas, still in INS custody, filed the instant habeas
proceedi ng under 28 U S.C. 8§ 2241 in Septenber 1995, chall enging
his continued INS detention. |In October 1997 the district court
hel d that, since Zadvydas “wi || never be deported because there is
no place to send hint, his continued “detentionis violative of his

constitutional rights to substantive due process.” Zadvydas v.

Caplinger, 986 F.Supp. 1011, 1027 (E.D. La. 1997).! The court

The district court also ruled that 8 U S.C. forner 8§ 1252(a)
provided statutory authority for continued INS detention, that
under that statute detention was mandatory for one such as Zadvydas
who had been convicted of an aggravated felony unless he
established that he was not a threat to the community and was
likely to appear for schedul ed hearings, and that Zadvydas “has not
met his burden of proving that he is not a threat to the comunity
and that he is likely to appear for scheduled hearings.” 1d. at
1024. The court also noted that the INS had af forded Zadvydas an
interview and file review to determ ne whether to release him on
bond pursuant to the Transition Period Custody Rules of the Il egal
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therefore ordered that Zadvydas be released from INS custody on
conditions to be set by the court follow ng a hearing. Conditions
were subsequently fixed by the court and Zadvydas was rel eased

pur suant thereto.?

Imm gration Reform and |Immgrant Responsibility Act of 1996
(I'NRIRA, 8§ 303(b)(3)(B)), and had declined to rel ease hi mbecause
he had not shown that he is not a threat to the comunity and that
he is likely to appear for schedul ed hearings. ld. at 1024 n. 4.
Zadvydas did not appeal that INS determnation to the Board of
| nm gration Appeals (BIA).

In the district court, Zadvydas also challenged his
deportation order and denial of relief from deportation under 8
U S C 8§ 1182(c) on due process and ot her grounds, and the district
court rejected all such challenges. Id. at 1020-23. Zadvydas did
not appeal or cross-appeal the district court’s decision and never
sought to renew in this Court any of such chall enges.

2The conditions, which are apparently essentially those
suggested by the INS, are the follow ng:

“1l) A cash maintenance and departure bond is set in
this matter in the sumof two thousand dol | ars.

2) The petitioner Kestutis Zadvydas, or his famly
post said bond prior to, and as a condition of, his
rel ease.

3) The petitioner report to the Immgration and
Naturalization Service in Houston, Texas on a
regul ar basis, at |east once a nonth, and to advi se
said service of his whereabouts and address, al ong
with any change of address. In the event of a
change of address petitioner is to report to the
| mm gration and Naturalization Service in the city
i n which he has rel ocat ed.

4) Petitioner’s brother-in-law, Juan Ferreira, 1is
nanmed as sponsor of Kestutis Zadvydas and is to
remain as his sponsor until further notice from

this court.
5) That the petitioner is to obtain enploynent upon
his release and is to advise the Inmmgration and
Nat ural i zati on Servi ce of any change i n enpl oynent.
6) The petitioner is to reside with his wfe, Miria
Ferreira Zadvydas in Houston, Texas and, in
conjunction therewith, provide the Immgration and
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The INS appealed to this Court. W reversed. Zadvydas V.
Underdown, 185 F.3d 279 (5th CGr. 1999). W held that the district
court had habeas jurisdiction under section 2241. 1d. at 285-86.
We further held that section 241 of the Imm gration and Nationality
Act (INA), 8 U S C 8§ 1231, was the governing statute respecting
the conplained of INS detention. Section 241(a)(1l) and (2), 8
US C § 1231(a)(1) and (2), provides that the Attorney GCeneral
shall renmove an alien within the “renpval period,” which it
generally defines as the ninety days begi nning when an order of
renmoval becones adm nistratively final, when any judicial review
thereof is conpleted, or when the alien is released fromany non-
i mm gration confinenent, whichever is |atest, and shall detain the
alien during the renoval period. Section 241(a)(3), 8 U S.C 8§
1231(a)(3), provides that the alien, if not renoved during the
renmoval period, shall, pending renoval, be subject to supervision

under regulations prescribed by the Attorney General. Section

Naturalization Service with the address of his
resi dence.

7) The petitioner is to imediately notify the
Imm gration and Naturalization Services of any
changes relative to the above requirenents.

8) The petitioner shall provide proof to the
Imm gration and Naturalization Service of his
having obtained health insurance coverage for
hinmself within forty-five days of his rel ease.

9) The petitioner shall be released thirty days from
Novenber 21, 1997, provi ded the above bond has been
posted with the Immgration and Naturalization
Service.”

At no tinme subsequent to the fixing of these conditions has

the INS chal l enged their adequacy or propriety.
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241(a)(6), 8 U.S.C. 8§ 1231(a)(6), provides:

“An alien ordered renoved who is inadm ssible under

section 1182 of this title, renovable under section

1227(a) (1) (O, 1227(a)(2), or 1227(a)(4) of thistitle or

who has been determ ned by the Attorney Ceneral to be a

risk to the community or unlikely to conply wth the

order of renoval, nmay be detained beyond the renova

period and, if released, shall be subject to the terns of

supervision in paragraph (3).”

W held that section 1231(a)(6) authorized the INS to detain
Zadvydas follow ng the renoval period and until his renoval could
be effected,® and that INS regul ati ons provided for his rel ease on
conditions in the interimif it were determ ned that he was not a
threat to the community and was likely to conply with the renova

order, and for such determnations to be made periodically or on
changed conditions as well as on witten request of the alien, with
opportunity for review by the Board of Inmgration Appeals in the
|atter event. 1d., 185 F.3d at 287 & n.9.

Respecting the district court’s concl usion that Zadvydas “w | |
never be deported because there is no place to send him” we
reviewed the INS s efforts to effectuate his deportation both
before and since the filing of the habeas action as well as during
the pendency of the appeal, and we considered various still

unresol ved or unexpl ored apparently potential opportunitiesinthis

respect. |d., 185 F.3d at 284, 291-94. W stated that it could

We noted that Zadvydas was “renovable under [8 U S C]
section . . . 1227(a)(2)” as having been convicted of an aggravated
felony or a controlled substance viol ation.
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not “now be said with any real assurance that Zadvydas ‘w || never
be deported ”, and that “locating a country to which Zadvydas may
be deported has been and will be difficult at best; but that there
is no neaningful possibility of doing so has not been clearly
establ i shed.” ld. at 291. We concluded in this respect by
stating: “judicial intrusion should not be considered, particularly
where there are reasonable avenues for parole, until there is a
nmore definitive show ng that deportation is inpossible, not nerely
probl ematical, difficult and distant.” ld. at 294.¢ W
accordingly rejected Zadvydas’s claimthat his continued detention
under section 1231(a)(6) violated his substantive due process
rights, and held that under section 1231(a)(6) “the governnent may
detain a resident alien based either on danger to the comunity or
risk of flight while good faith efforts to effectuate the alien’s
deportation continue and reasonable parole and periodic review

procedures are in place.” 1d., 185 F.3d at 297.° W therefore

“We continued by stating “it is certainly no clearer here that

Zadvydas w Il ‘never be deported because there is no place to send
him than it was respecting the aliens in Gsbert [v. U S Attorney
General, 988 F.2d 1437 (5th Cr. 1993)].” Id.

e relied in large part on Shaughnessy v. United States ex.
Rel . Mezei, 73 S.Ct. 625 (1953), and our decision in G sbert v.
US Attorney Ceneral, 988 F.2d 1437 (5th Cr. 1993), though
recogni zing that those cases each invol ved excludable aliens held
at the border, or only paroled into the country, whil e Zadvydas was
a resident alien. 185 F.3d at 290, 294-97. We held that that
distinction was not determnative in the present context since
Zadvydas was subject to a lawful and final order of deportation and
his detention was not punitive but rather was in connection with
and in furtherance of the INS s good faith efforts to carry out
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reversed the district court’s grant of habeas relief.®

The Suprene Court granted Zadvydas’s petition for wit of
certiorari, Zadvydas v. Under down, 121 S .. 297 (2000),
consolidated the case wth Ashcroft v. M, in which review was
granted of the decision in Ma v. Reno, 208 F.3d 815 (9th Cr.
2000), and ultimately “vacate[d] the decisions bel ow and renmanded
both cases for further proceedings consistent with this opinion.”
Zadvydas v. Davis, 121 S. Ct. 2491, 2505 (2001).

The Court held that the district court had habeas jurisdiction
under section 2241, id. 121 S. . at 2497-98, and that post-renoval
period INS detention was authorized and governed by section
1231(a)(6). ld. at 2495, 2496. The Court described the basic

question before it and its ultimate holding as foll ows:

“. . . we nust decide whether this post-renoval -period
stat ut e [ § 1231(a)(6)] authorizes the Attorney General to
detain a renovable alien indefinitely beyond the renoval
period or only for a period reasonably necessary to
secure the alien’s renoval. W deal here wth aliens who
were admtted to the United States but subsequently
ordered renoved. Aliens who have not yet gained initial
adm ssion to this country woul d present a very different
question. . . . Based on our conclusion that indefinite
detention of aliens in the fornmer category would raise
serious constitutional concerns, we construe the statute
tocontain an inplicit ‘reasonable tinme’ limtation, the
application of which is subject to federal court review.”

t hat order. | d.

W st ayed our nmandat e pendi ng potential Suprene Court review.
Qur opinion had noted that “[wlhile this appeal has been pendi ng,
Zadvydas seens to have conplied with the district court’s rel ease
conditions and has apparently conducted hinself as a productive
menber of society.” 1d., 185 F.3d at 284.
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Id. at 2495.

: the statute [8 1231(a)(6)], read in light of the
Constitution’s demands, limts an alien’s post-renoval -
period detention to a period reasonably necessary to
bring about that alien’s renoval fromthe United States.
It does not permt indefinite detention.” 1d. at 2498.

interpreting the statute [§ 1231(a)(6)] to avoid a
serious constitutional threat, we conclude that, once
renmoval is no |onger reasonably foreseeable, continued
detention is no | onger authorized by the statute.” |Id.
at 2503.

In its discussion of constitutional concerns, the Court noted
that section 1231(a)(6) “does not apply narromy to ‘a snall
segnent of particularly dangerous individuals’ [citation omtted],
say suspected terrorists, but broadly to aliens ordered renoved for
many and various reasons, including tourist visa violations.” |d.
at 2499. See also id. at 2502 (“Neither do we consider terrorism
or other special circunstances where special argunents mght be
made for forns of preventive detention and for hei ghtened def erence
to the judgnent of the political branches with respect to matters
of national security.”). The Court also noted that “we nowhere
deny the right of Congress to renove aliens, to subject themto
supervision with conditions when released from detention, or to
incarcerate them where appropriate for violation of those

conditions.” Id. at 2501 (citing 8 U.S.C. 88 1231(a)(3) and 1253).

See also id. at 2502 (“The choice, however, is not between



i nprisonnent and the alien ‘living at large’ [citation omtted].
It is between i nprisonnent and supervi si on under rel ease conditions
that may not be violated”).’

The Court then describes the habeas court’s task in a case
such as this, viz:

“The habeas court nust ask whether the detention in
guestion exceeds a period reasonably necessary to secure

renmoval. It should neasure reasonabl eness primarily in
ternms of the statute’s basic purpose, nanely assuring the
alien’s presence at the nonent of renoval. Thus, if

renmoval is not reasonably foreseeable, the court should
hold continued detention unreasonable and no | onger
aut hori zed by statute. In that case, of course, the
alien’s release may and should be conditioned on any of
the various forns of supervised release that are
appropriate in the circunstances, and the alien nmay no
doubt be returned to custody upon a violation of those
conditions. . . . And if renoval 1is reasonably
f oreseeabl e, the habeas court shoul d consi der the risk of
the alien's commtting further crinmes as a factor
potentially justifying confinenent withinthat reasonable
renmoval period.” 1d. at 2504.

The Court further noted that “we think it practically
necessary to recognize sone presunptively reasonable period of
detention,” id., declined to hold that such presunptively
reasonabl e period ended with the end of the renoval period, id. at
2505, and instead chose a six nmonth period (apparently begi nning
with the beginning of the renoval period), stating:

“After this 6-nonth period, once the alien provides good

I'n its discussion of the constitutional concerns, the Court
al so observed that Shaughnessy v. United States ex rel. Mezei, 73
S.C. 625 (1953), was not controlling because it dealt with aliens
who had been stopped at the border, and had not effected entry into
the United States, 121 S. Ct. at 2500, 2501.

10



reason to believe that there is no significant |ikelihood
of renoval in the reasonably foreseeable future, the
Gover nnent nust respond w th evidence sufficient to rebut
that showing. And for detention to remain reasonabl e, as
the period of prior post-renoval confinenent grows, what
counts as the ‘reasonably foreseeable future’ conversely
woul d have to shrink. This 6-nmonth presunption, of
course, does not nean that every alien not renoved nust
be rel eased after six nonths. To the contrary, an alien

may be held in confinenent until it has been determ ned
that thereis no significant |ikelihood of renoval in the
reasonably foreseeable future.” 1d. at 2505.

The Court concluded by turning to our prior opinion and
stating:

“The Fifth Crcuit held Zadvydas’ continued detention

lawful as long as ‘good faith efforts to effectuate .

deportation continue’ and Zadvydas failed to show t hat

deportation will prove ‘inpossible’. . . . But this

standard woul d seemto require an alien seeking rel ease

to show t he absence of any prospect of renoval —-no nmatter

how unl i kel y or unf oreseeabl e-whi ch denands nore t han our

readi ng of the statute can bear.” 1Id

On our further consideration of this case consistently with
the Suprenme Court’s opinion, we note that when Zadvydas filed his
habeas petition he had been in INS custody nore than six nonths
after the expiration of the renoval period and when the district
court’s decision was rendered he had been in such custody several
mont hs in excess of three years after the expiration of the renoval
peri od. Considering the record and the matters recited in the
district court’s opinion, in the prior opinion of this court and in
the Suprenme Court’s opinion (nothing relevant since then having

been called to our attention), we conclude that Zadvydas has

“provide[d] good reason to believe that there is no significant
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i kel i hood of renpval in the reasonably foreseeable future” and
that the INS has not “rebut[ted] that show ng”, particularly given
that “as the period of prior post-renoval confinenent grows, what
counts as the ‘reasonably foreseeabl e future’ conversely woul d have
to shrink.” Accordingly, we conclude that our prior dispositionis
i nconsi stent with the opinion of the Suprene Court and the district
court’s judgnent ordering that Zadvydas be released is not
ultimately in error.?8

We therefore now withdraw our prior opinion and affirmthe
judgnent of the district court wwth the nodification that it shal
not of itself preclude the INS fromseeking to return Zadvydas to
I NS custody (if that be otherwi se shown to be appropriate) upon a
showng that, on the basis of matters transpiring after the
decision of the Suprenme Court herein,® there has then becone a
substantial I|ikelihood of renoval in the reasonably foreseeable
future (shrunken as above i ndi cated) or fromseeking a nodification
of the conditions of his rel ease on the sane basis (or on the basis

of sone other material change in conditions since the decision of

8The district court’s finding that Zadvydas wll never be
deported because there is no place to send him plainly and
necessarily includes a finding that he will not be renoved in the
reasonably foreseeable future. W also note that the INS has

never, so far as we are aware, clained that Zadvydas is or was a
terrorist or part of any threat to the national security or that he
has violated any of his release conditions.

°For exanple, the Supreme Court noted that as of the tine of
its decision Zadvydas’s Lithuanian citizenship “reapplication is
apparently still pending.” 1d., 121 S.C. at 2496.
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the Suprene Court).
JUDGEMENT AFFI RVED AS MODI FI ED
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