UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31342

JEAN BAI LEY JONES,
Peti ti oner- Appel | ee,
vVer sus
JOHNNY JONES, Warden,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Decenber 16, 1998
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

For the conditional habeas relief granted state prisoner Jean
Jones, serving a mandatory life sentence for heroin distribution,
the critical question for her ineffective assistance of counsel
claimis whether, at her half-day trial, deficient perfornmance
caused the requisite prejudice. W REVERSE and RENDER

| .

At the end of Cctober 1987, a Louisiana grand jury indicted
Jones for distribution of heroin on 4 Septenber. The charge
carried a mandatory life sentence. 1In early Novenber, the state

trial court appointed Jack Dolan, wth the Oleans |ndigent



Defender Program to represent Jones. That sanme day, Jones,
t hrough counsel, entered a not guilty plea and orally noved to
suppress the evidence, her confession, and identification.

Approxi mately three weeks later, a hearing was held on the
nmotions to suppress evidence and the confession. The record does
not contain a transcript of the hearing; the mnute entry reflects
that the State called New Oleans Police Oficer Overman as a
W tness. The notions were denied, but “the issue of identity of
the confidential informant [was] |eft open”

Two weeks later, on 4 Decenber, a hearing was held on the
nmotion to suppress statenents. (Al though the mnute entry for the
previ ous hearing reflects that notions to suppress the evi dence and
the confession were heard and denied, the entry for the Decenber
hearing states that the subject of that hearing was the notion to
suppress “the statenents”; and that the notion to suppress the
evidence was denied at the previous hearing.) There is no
transcript of the hearing. The mnute entry reflects that the
State called New Ol eans Police Oficer Wethern as a wtness; the
def ense, Jones. The notion was deni ed. The mnute entry also
reflects that Jones “re-urged” her notion to produce the
informant’s identity, whereupon the State advised the court that
the informant woul d not be referred to in any further proceedi ngs.

On 10 March 1988, Jones noved for a speedy trial. That June,

the parties appeared for trial. But, the court was unable to seat



a jury; 39 of 45 prospective jurors were excused for cause because
they were “unwilling to inpose the consequences of a guilty as
charged verdict”. (Again, the heroin distribution charge carried
a mandatory life sentence.)

Trial, held on 12 Septenber 1988, lasted a half-day. It was
stipulated that 46 pieces of foil were seized from Jones when she
was arrested on 4 Septenber 1987, and were tested on 8 Septenber;
and that 23 tested positive for heroin. Jones’ counsel added that
the other 23 were “bunk”. (“Bunk” is a substance, such as sugar,
whi ch appears to be, but is not, heroin.)

The State called two witnesses in its case in chief. New
Oleans Police Oficer Polk testified that, while working
undercover that 4 Septenber, he was parked outside a fast-food
restaurant in New Oleans at about 9:30 p.m OQher officers were
in the immediate vicinity, observing him Wile Oficer Polk was
sitting in his vehicle, Jones entered it. The Oficer told Jones
that he would | i ke to purchase two “bundl es” of “dope”; she replied
that she would sell only one bundle at a tine. (A “bundle” is
approxi mately 30 shots of heroin.)

O ficer Polk gave Jones $350 in previously photocopied bills
for one bundle; it consisted of approximately 35 alum num foil
packets. Jones exited the vehicle, ostensibly to pick up the other
bundl e and return, whereupon the Oficer was to purchase it for an

addi ti onal $300. However, when Jones exited the vehicle, Oficer



Pol k flashed his lights in a pre-arranged signal to alert the other
officers that the heroin and noney had been exchanged. Jones was
arrested and advi sed of her constitutional rights.

On cross-exam nation, defense counsel asked Oficer Polk
whet her Jones appeared to be “intoxicated or nmaybe high on drugs”.
The Oficer replied that Jones did not, but instead “seened
perfectly sane”. He testified further that the deal had been nade
before Jones arrived; that she knew what was goi ng on and why she
was there; and that it “wasn’t like ... | went out |ooking for

her Jones’ counsel asked the Oficer whether he was “quite sure”
that he did not instigate the sale or push Jones; Oficer Polk
responded that he did not, that it was a pre-arranged sal e.

The State’s other witness was O ficer Wethern. Prior to 9:00
p.m on 4 Septenber, he and his partner were conducting an
under cover heroin investigation, and enlisted Oficer Polk as an
under cover agent. The officers made arrangenents to purchase two
bundl es of heroin froma wonman naned “Jean” (Jones’ first nane) at
a fast-food restaurant. For the purchase, O ficer Wet hern wi t hdrew
$700 from the narcotics fund, photocopied the bills for
identification, and gave themto O ficer Polk. He directed Oficer
Polk to the fast-food restaurant, and they arranged the signal for
O ficer Polk’s having received the heroin. Oficer Wethern and hi s

partner were parked across the street. Five other officers were

al so assisting with surveill ance.



At approximately 9:30 p.m, Oficer Wethern observed a bl ack
ferale (later identified as Jones) arrive at the fast-food
restaurant parking lot and enter Oficer Polk’s vehicle. After a
few mnutes, Jones exited, and Oficer Polk flashed his |ights.
Jones was arrested. O ficer Polk had purchased 36 packets.
O ficer Overman searched Jones and seized currency and ten
additional foil packets of white powder. The cash seized from
Jones was that provided earlier by Oficer Wethernto O ficer Pol k.

Oficer Wethern testified further that Jones was taken to
headquarters and advised of her rights; and that, after
acknow edgi ng that she understood them she gave a statenent.
Jones’ counsel objected to the adm ssion of the statenent and,
out side the presence of the jury, questioned the Oficer about the
ci rcunst ances under which the statenent was nmade. The objection
was overrul ed.

Oficer Wethern testified that Jones stated that several of
t he packets contained “bunk”; that only a fewwere “good”; that she
had obt ai ned a package from*“Lionel”; that Lionel was on the scene;
and that she could not believe that the officers did not see or
arrest him After Jones made this statement, the officers
attenpted unsuccessfully to | ocate Lionel.

On cross-exam nation, O ficer Wethern testified that, when he
initially saw Jones, she was com ng fromthe direction of a housing

project; that she went directly to Oficer Polk’s vehicle; and



that, after speaking to another individual, she entered the
vehi cl e. When asked whether she appeared “to be under the
i nfl uence of possibly liquor or drugs”, Oficer Wethern responded
that, when he was speaking to her, she seened “fairly lucid and
seened to know what she was doi ng”.

Jones testified in her own defense. She saw Oficer Polk in
the restaurant parking |lot that 4 Septenber, but did not speak to
him or enter his vehicle, or sell himheroin. She talked to a
“white boy” who was standing outside of a car. Although she had
been using heroin and cocaine that night, and had been in a
hospital until two weeks earlier for nethadone addi ction treatnent,
she recall ed everything that happened. An officer searched her,
but did not seize any noney fromher, except for a few dollars and
ten days’ worth of heroin. She denied having $300.

Jones recalled speaking to the officers at police
headquarters; she told them that the 26 bags they took from her
contai ned her antibiotic nedication. The nedication was packaged
the same way as the heroin, because she had trouble swall ow ng
pills. The officers asked her to cooperate; but, when asked
whet her she knew certain individuals, she did not. On the Tuesday
followng her arrest on Friday, Oficer Wthern and a district
attorney visited her in jail and nmade the sane proposal. She was

charged originally only wth possession of the heroin seized from



her; the distribution charge was not nmade until after she nmet with
the district attorney and O ficer Wethern.

On cross-exam nation, Jones testified that Oficer Polk had
lied; that she never entered his vehicle, sold him drugs, or
recei ved noney fromhim that she paid for her heroin by working as
a seanstress; that she did not sell heroin; and that she renenbered
everything that happened on 4 Septenber. Jones admtted to prior
convictions for possession of heroin in 1970 and for shoplifting.
When t he prosecutor attenpted to elicit testinony regarding a prior
conviction for theft, Jones’ counsel’s objection was sustai ned.

Oficer Overman testified for the State in rebuttal. She
arrested Jones at approximately 9:30 p.m on 4 Septenber, after
havi ng observed her entering an unmar ked vehi cl e wi t h an under cover
police officer. On searching Jones, Oficer Overman found four
$100 bills in one of Jones’ pants pockets and, in another, 10
al um num foil packets containing white powder.

In closing argunent, Jones’ counsel stated:

| have no witnesses to bring forward on
behal f of this woman. She put herself on the
W t ness stand, and you saw her on that stand;
you heard her testinony. She testified that
she’s been a, from her own I|ips, an addict,
shooting up heroin, and anything el se she can
get her hands on, for about 18 years. She’s
tried to kick it; she was right back on it.
At that tinme and point in question, Septenber
4, ... she was back on the stuff again....

Now, the officers, | asked Polk, | said,

well what was her condition? D d she seem a
little high or sonething? And | think the



other officer, | forget his nane, | talked to
him he was the one present when the statenent
was al |l egedly nmade by this woman. He didn’t
noti ce anything unusual about her. Maybe at
sone points and tines, these people handle so
many addicts, they don’'t see the difference
bet ween addi cts and nornmal people.

But we got a situation where we’ ve got
maybe three or four officers involved in this
surveillance in the whol e i nci dent, and we get
this gal back at police headquarters and read
her her rights, and all of a sudden she starts
tal king, whatever she said, allegedly said
There’s no real record of it, no witten
st at ement . If she was so clear in head and
mnd, no witten statement, if she was so
cooperative in whatever she was supposed to
have stated to the officers.

[ T]hey booked her wth ... maybe
distribution, which on the facts of the
situation is a beautiful case. My God, you

couldn’t have a better case than this. Three
to five officers watching this go down; her
with the noney, the heroin. Locked, | ocked.
This is a | ocked case.

Now, she was busted on Septenber the 4th.
She wasn’t indicted with this charge until
Cct ober the 28th.

Now, on that basis, she was arrested, |
think she said it was a Saturday. On Tuesday,
the followi ng Tuesday, the last officer that
testified and soneone from the district
attorney’ s office goes back to see her. And I
guess she didn’t cooperate with them ‘cause

t hen, bi ngo. She’s not charged wth
possession; she’s charged with sale. But that
doesn’t cone in till after.

Now, |’ve got a nountain to get over

‘cause |’ve got three officers who testified



that they saw a transaction go down. Like a
woman who’ s an addi ct doesn’t know what end is
up, realistically.

Now, like | said entering this thing, the
state’s shooting for a locked case; they're
| ooking for life. That’s up to you to nake
the determ nati on whether or not you Il go for
life. There are other responsive verdicts;
the judge will go into that aspect. But when
you |look at the state’'s case, and to neke a
determnation that this charge wasn't taken
till over a nmonth after she was arrested,
there’s sonething there that doesn't ring.

Now | don’t know how t hey nmake cases.
knowit’'s a dirty business. W all know that;
we see it on TV. W see what these drug
deal ers do. W see how a dealer can get an
addict and use that addict, and we’' ve seen
situations where cops can nmake this happen if
t hey want. Not saying that these officers
did, but there' s always that possibility.

Now if this gal is walking around near
that project with about 46 bags of junk on
her, bunk or otherwise, she’'s got to be
nuttier than a fruitcake or |oaded. She had
to be higher than a kite, because when you
wal k around with that type of candy around
t hose projects, baby, you don’t wal k; you are
laid flat and you are hijacked and you are
r obbed.

| don’t know, | don’t know. I wasn’t
t here. You got to put it all together...
You' ve got to figure out what happened. But
when they cone back, the district attorney’s
of fice conmes back, nearly a nonth |later, and
wites her with a sale because she's not
cooperating, | guess, then you better think
about it.



And there are other responsive verdicts;
t hi nk about that. The judge wll instruct you
on them

Now, let’'s face it, one big point, and
these boys know when they're out in that
street, if you got a bunker, he better have a
fast jet and take of f, because whoever nmakes a
buy is going to be running at you up and down
and he’s going to ventilate his head.

Now that’s it; you don’t bunk. This babe

is an addict. | f she knew what she was
putting down, she’s got to be nuts or high on
t hat night.

(Enphasi s added.)

Al t hough the jury instructions are not in the record, the jury
verdict formreflects that the jury could consider five possible
verdicts: (1) guilty as charged; (2) attenpted distribution of
heroin; (3) possession of heroin; (4) attenpted possession of
heroin; and (5) not guilty.

After deliberating only eight mnutes, the jury unani nously
found Jones guilty, as charged, for distribution of heroin. The
trial court inposed a mandatory sentence of |ife inprisonnment, at
hard | abor, w thout benefit of parole, probation or suspension of
sent ence.

Jones appealed to the Louisiana Fourth Circuit Court of
Appeal. In the brief filed by a new court-appoi nted counsel, also
with the Ol eans |Indigent Defender Program Jones contended that,

by denying the right to parole, the trial court 1inposed an
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unconstitutionally excessive sentence. Apparently, Jones also
filed two pro se briefs. Al though they are not in the record, the
state appellate court’s opinion reflects that she asserted that her
trial counsel was ineffective in failing to (1) prepare a tria
strategy, (2) investigate the case, (3) confer with her prior to
trial, (4) advise her, prior to her testinony, of her Fifth
Amendnent right against self-incrimnation; and in making (5)
i nproper remarks during closing argunents.

I n August 1991, while her direct appeal was pendi ng, Jones
filed for post-conviction relief in the state trial court,
presenting the following clainms: (1) her Fourth Amendnent rights
were violated when she was searched by a nale officer, when a
femal e officer was in the vicinity; (2) her conviction was based on
insufficient and/or illegally produced evidence, and was the result
of entrapnent, because the evidence allegedly seized fromher was
pl anted on her; and (3) her rights under the confrontation cl ause
were viol ated, because the confidential informant was not present
at trial for cross-exam nation. Because Jones’ direct appeal was
pending, the trial court refused to entertain the application.

The Loui si ana court of appeal ruled in March 1990 t hat Jones’
sentence was illegal, because the statutory penalty for heroin
di stribution does not prohibit parole. State v. Jones, 559 So. 2d
892 (La. C. App. 4th Cr. 1990). Accordingly, it renoved the

parol e-prohi bition from Jones’ sentence.



The appellate court stated that the record was i nadequate to
address four of the five ineffective assistance of counsel clains
presented in Jones’ pro se briefs (preparing, conferring,
i nvestigating, and advising). Id. at 893. |t stated that Jones’
remedy on those clains was “through an application for post
conviction relief in the trial court, where the effectiveness of
defendant’s counsel can be fully developed in an evidentiary
hearing”. 1d. at 894.

On the other hand, the court did address Jones’ fifth
i neffective assistance claim inproper, prejudicial remarks during
closing argunent. As stated, Jones’ pro se briefs are not in the
record. However, the appellate court’s opinion states that Jones
conplained specifically of the following closing argunent
st at enent s:

Now, |’ve got a nountain to get over,
‘cause |’ve got three officers who testified
that they saw a transaction go down. Like a
woman who' s an addi ct doesn’t know what end is
up, realistically.
State v. Jones, 559 So. 2d at 894.
The appel | ate court hel d:
Qur review of the closing argunent in its
entirety and the testinony adduced at trial
shows that counsel was not deficient in making
the statenents conpl ai ned of and def endant was
not prejudiced by counsel’s renmarks. As
revealed by the trial transcript, three
officers testified for the State that they
took part in the surveillance and w tnessed
defendant’s participation in the exchange.

They testified that the same $300 given to
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defendant by Oficer Polk was retrieved from
defendant’s person after the exchange. This
testi nony was rebutted only by defendant’s own
self-serving testinony that she did not get
into Polk’s car, did not sell him anything,
and did not receive any noney from him
Addi tional ly, defendant testified that she was
treated for a nethadone addiction just prior
to the offense ... J[and] that she was
“shooti ng” heroin and cocai ne on the night of
t he of fense.

In his closing argunent, defense counsel
merely acknow edged the unfavorable testinony
which was already before the jury. He then
appealed to the jury to consider returning one
of the responsive verdicts, due to defendant’s
addi cti on and consequent state of m nd.

|d. (enphasis added).

In early 1992, Jones noved to correct her sentence, asserting
t hat, al though the parol e-prohibition had been renoved, the parole
board had informed her that she was not eligible for parole
consideration until her life sentence had been commuted to a fixed
nunber of years. For the sanme reason, the trial court denied
Jones’ notion that April, citing LA Rev. STAT. 15:574.4B, which
provides, in pertinent part: “No prisoner serving a |life sentence
shall be eligible for parole consideration until his |ife sentence
has been commuted to a fixed termof years”. (At oral argunent in
our court, Jones’ counsel confirnmed this requirenent.)

Approxi mately five nonths later, in Septenber 1992, Jones
filed for post-conviction relief in state court, claimng
ineffective assistance at trial and on direct appeal. Appellate

counsel was cited for failing to order a conplete trial transcript.
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Trial counsel was charged with nmaking an erroneous tactical
decision in having her testify, against her will; and with failing
to advise that she had a right not to do so. The record does not
contain a ruling or other disposition of this application; nor is
there any indication that Jones nade an effort to obtain a ruling
fromthe trial court or any other state court.

In md-1996, Jones, proceeding pro se, filed for federa
habeas relief, claimng that her conviction was the result of
counsel's failure to (1) prepare a trial strategy; (2) investigate
her case; (3) confer with her prior to trial; (4) advise of her
right against self-incrimnation; and (5) present an entrapnent
def ense.

The magi strate judge recommended that an evidentiary hearing
was not necessary and that relief be denied. He noted that Jones
had not exhausted her state renedi es, but concluded that they were
technically exhausted, as discussed infra. Doubting the
applicability of the Antiterrorismand Effective Death Penalty Act
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996), enacted a few
mont hs before Jones sought federal relief, the nmagistrate judge
addressed the nerits of Jones’ clains, using pre-AEDPA standards
and noting that she “may denonstrate either cause or prejudice for
the default or that a fundanmental mscarriage of justice wll

result froma failure to analyze her clains”.



Regardi ng the claimthat counsel failed to prepare a strategy
that focused on | ack of predisposition to distribute heroin, the
magi strate judge stated that Jones’ contention was unsupported by
any showi ng of evidence that counsel could have, but did not,
present at trial; and that Jones had not even alleged that she had
suggested such a defense to counsel. In this regard, the
magi strate judge rejected Jones’ claim that her counsel was
ineffective for failing to present an entrapnent defense, because
Jones had not produced any facts supporting how the defense m ght
have changed the outcone of her case.

Wth respect to clains that counsel failed to investigate the
surveill ance, the photocopying of the noney used to pay for the
heroin, and the arrest warrant, the magistrate judge stated that
Jones had failed to allege what type of evidence would have
resulted fromsuch an investigation

As for the contention that counsel was ineffective for failing
to confer, resulting in her inability to request the presence of
the confidential informant to testify in her behalf, the nmagi strate
judge stated that Jones had not shown prejudice based on her
“conclusory allegation”, because she had not explained how such
testi nony woul d have strengthened her defense.

Finally, with respect to Jones’ cl ai mthat counsel shoul d have
advi sed of her right not to testify, the nmagistrate judge stated
that Jones had failed to show that, had the evi dence concerni ng her
addi ction not been heard, the result would have been different;
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that, in the light of the overwhel m ng evidence of Jones’ qguilt,
any reference to her addiction did not <contribute to her
convi ction.

In her pro se objections to the magistrate judge’'s
recomendation, Jones did not object to the recommendation
regarding her claim that counsel was ineffective in failing to
advi se of her right not to testify. She did assert: at the tine
of trial, she suggested to counsel the defense of |lack of
predi sposition to distribute heroin; had he investigated the
surveil |l ance, the noney-photocopying, and the warrant, he would
have established that soneone other than Jones was supposed to
deliver the heroin; had he conferred wth her before trial, she
woul d have requested the presence of the confidential informant to
testify in her behalf that the deal was made wi th soneone ot her
t han Jones to deliver the heroin, which woul d have strengt hened her
entrapnent defense; and he was ineffective in failing to present
t hat defense. Concerning entrapnent, she maintained: had such a
def ense been presented, counsel woul d have established that she was
brought to the restaurant parking | ot; she was told to approach and
enter the officer’s vehicle and tell himshe could only sell him
one bundle at that tinme; and soneone el se was supposed to deliver
two bundl es of heroin for $750.

After the district court appointed counsel (federal public

defender) to represent Jones, it held an evidentiary hearing.



Jones testified: she never had the opportunity to neet wth
counsel in private before trial, but had net with himonly while in
the courtroom she never talked to any investigators from his
office; he never visited her at the jail; she did not discuss her
testinony wth him before testifying and did not know what
questions he would ask her; he did not tell her that she had a
right not to testify, and he never discussed with her the
possibility of a plea bargain.

On cross-exam nation, when asked (1) whether there was
anyt hing that she thought should have happened in the trial that
did not, Jones testified that “ny | awer could have talked to ne
concerning ny case so that he could get famliar with ny side”, and
that, when she tried to talk to himin the courtroom “he woul dn’'t
listen”; (2) whether she provided counsel with the nanmes of any
W t nesses, she replied that she “told hi mabout the man t hat want ed
to give the police officer his nane and he told ne that they didn't
get the nanme, so that’s dead”; and (3) what defense she would

present at a newtrial, Jones testified that she “woul d have asked

them where was the confidential informant”. According to Jones,
the informant could have testified that Lionel, not she, was
guilty, because “Lionel was the one with the dope”. Nevertheless,

directly contradicting her trial testinony, she admtted that she

entered O ficer Polk’s vehicle and sold “it” to him



Jones testified that she lied at trial because the officers
had lied. Then, contradicting her earlier adm ssion that she had
sold heroin to Oficer Polk, Jones testified that she “did not sel
the officer anything inthe car”. She maintained: she entered his
vehi cl e because the confidential informant was standi ng beside it
and told her that the person in the vehicle was his friend; when
the officer said he had the noney and asked for the “dope”, the
confidential informant told her, “Jean, he just wants the stuff,
that’s all”; she replied that she did not have it; Lionel, who was
inside the restaurant, had it; after she obtained the heroin from
Lionel, she gave it to the confidential informant, who gave it back
to her, and then she gave it to the officer; no noney was seized
from her; and, instead, “they got the noney off the ground
somewher e”.

On redirect, Jones testified that her counsel did not discuss
with her the | evel of her drug usage or howit mght affect the way
she could recall what happened on the day of the incident.
Regardi ng how she becane involved in the transaction, Jones
testified: on the day of her arrest, she was standing on the
corner when the confidential informant, whom she described as a
“white boy”, pulled up in his truck and beckoned for her; he asked
if she could get himtwo bundles of heroin for his friends, who
were about to | eave town and needed sone heroin to tide them over

until they reached their destination; she replied she did not have



anyt hi ng and did not know anyone who did, but would | ook around;
and she asked several people, but no one had two bundl es of heroin.

She testified further: the confidential informant tel ephoned
her | ater; he knew her nane because “he cones around there all the
time buying dope off that corner”; he again inquired about her
getting two bundl es, and she stated she had not yet found any; she
then located Lionel, who agreed to sell two bundles; she did not
know Li onel; soneone else had told her he had sone drugs; and it
was the first time she had nmet him

Conti nui ng, Jones testified: when the confidential informant
call ed her back, she told him she had | ocated sonmeone who woul d
sell himtwo bundles; the informant told her to bring the dealer
with her to the fast-food restaurant at a certain tinme, and she
went to the pre-arranged | ocation with Lionel, who had the heroin.

When questioned by the district court, Jones testified: the
confidential informant prom sed her $100 and ten bags of heroin if
she would obtain two bundles of heroin for him and she becane
involved with the deal in order to obtain noney and drugs for
hersel f.

The State called Jones’ trial |lawer as a witness at the
evidentiary hearing. (Counsel testified that he had not revi ewed
the file or his notes, because he had “no idea” where the file
clerks had put them) He testified: he talked to Jones about her
def ense; she told himshe was an addi ct; he determ ned her defense
strategy woul d be that, because she was an addict, she thought she
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was selling “bunk” rather than heroin, and engaged in such conduct
only to make a little noney to support her addiction; Jones did not
give himthe nanmes of any witnesses, and did not tell himshe had
recently been in a drug treatnent program and he did not recal
any di scussions concerning a confidential informnt.

When asked by the district court whether he had consi dered an
entrapnent defense, counsel replied:

The entrapnent aspect, | don’'t know,
based on what transpired at the notion
hearing, and also what transpired during the
trial, ... | believe she cane forward on her
own, nmade the contact, left, cane back and got
in the vehicle, and she was arrested ... it
was a prearranged situation
(Enphasi s added.)

Counsel testified further: he discussed the case wth Jones
three or four tinmes, including whether she wanted to testify; the
di scussions took place in the courtroom he did not visit Jones in
jail, because he had difficulty getting in and out of it; and the
district attorney’'s office was not interested in a plea bargain,
because they had a good case. \Wen asked whether he sought any
assi stance frominvestigators, he testified that he did not need
such assi stance; that, because Jones was arrested at the scene in
the presence of at l|east three officers, there was nothing to
i nvesti gate.

I n her post-hearing nenorandum Jones asserted that counsel

(1) never acted upon his speedy trial notion by filing a notion to
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quash the indictnent; (2) never attenpted to build a rapport with
her, or visited her in jail, or spoke to her about her case; (3)
did not tell her she had a right not to testify; (4) should have
pursued his request for identity of the confidential informant, so
that he could present a coherent entrapnent defense; (5) should
have subpoenaed t he confidential informant, which could have caused
the State to offer a reduced charge i n exchange for a plea; and (6)
shoul d have i nvestigated her nedi cal, substance abuse, famly, and
social history. Jones also pointed out that, in three published
opi ni ons, counsel had been found i nconpetent.

The district court found Jones’ testinony nore credi ble than
counsel’s with respect to their versions of their di scussions about
the case. Jones v. Jones, 988 F. Supp. 1000, 1006 & n.11 (E. D
La. 1997). Concerning counsel’s performance, the court stated:

[I] nstead of exploring what possible defenses
existed, trial counsel appeared to have
abandoned the case early on. At trial, he

presented a l|ackluster and to sone extent
i ncoherent theory of defense which he had not

adequatel y i nvesti gat ed and whi ch was
contradicted by the evidence he had to know
exi st ed. He failed to neaningfully consult

wth his client, called her to testify w thout
any preparation, and then in closing argunent
gave the case away to the prosecution. The
def ense appeared to be that Jones was high on
drugs and thought what she was distributing
was bunk, not heroin. Assum ng this could
have been a valid |egal defense, it was so
poorly investigated and presented as to be no
defense at all.



Id. at 1003. As covered infra, the court discussed, in
consi derabl e detail, nunerous instances of deficient perfornmance,
i ncluding waiving opening statenent, and failing to argue for
| esser included offenses and to enphasize the nmandatory life
sentence. |d. at 1003-08.

The court concluded that trial counsel’s representation was so
i nadequate that it entirely failed to subject the prosecution’s
case to neani ngful adversarial testing; and therefore, pursuant to
United States v. Cronic, 466 U S. 648 (1984), constituted a deni al
of Jones’ Sixth Anmendnent rights, without the necessity of show ng
prejudice. 988 F. Supp. at 1003. Alternatively, the court held
that, pursuant to Strickland v. Washington, 466 U S. 668 (1984),
Jones had denonstrated prejudice because of counsel’s deficient
performance. Jones, 988 F. Supp. at 1003.

Accordingly, the district court ordered Jones to be retried
wthin 120 days or the charge would be di sm ssed. ld. at 1010.
After the district court denied a stay pending appeal, our court
granted the stay and expedited review.

1.

Before reaching the nerits, Jones’ failure to obtain a state

court ruling on her habeas cl ai ns (exhaust her state renedi es) nust

be addr essed.



“To have exhausted his state renedies, a habeas petitioner
must have fairly presented the substance of his claimto the state
courts.” Nobles v. Johnson, 127 F.3d 409, 420 (5th Cr. 1997),
cert. deni ed, Uus _ , 118 S. C. 1845 (1998). This serves
“to protect the state courts’ role in the enforcenment of federa
| aw and prevent disruption of state judicial proceedings”. Rose v.
Lundy, 455 U. S. 509, 518 (1982).

Under our federal system the federal and
state courts are equally bound to guard and
protect rights secured by the Constitution

Because it would be unseemy in our dual
system of governnent for a federal district
court to wupset a state court conviction
W t hout an opportunity to the state courts to
correct a constitutional violation, federal
courts apply the doctrine of comty, which
t eaches that one court should defer action on
causes properly within its jurisdiction until
the courts of another sovereignty wth
concurrent powers, and already cognizant of
the litigation, have had an opportunity to
pass upon the matter.

I d. (brackets, internal quotation marks, and citations omtted).

Al t hough clainms are considered to be “technically” exhausted
when state relief is no longer available, wthout regard to whether
the clains were actually exhausted by presentation to the state
courts, Coleman v. Thonpson, 501 U S. 722, 731-33 (1991), if a
petitioner “fails to exhaust available state renedies and ‘the
court to which the petitioner would be required to present his
clains in order to neet the exhaustion requirenent would find the

clains procedurally barred’”, then the claim is procedurally
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defaulted. Nobles, 127 F.3d at 420 (quoting Col eman, 501 U. S. at

735 n.1). In other words, when federal habeas clains “are
‘technically’ exhausted because, and only because, [petitioner]
allowed his state law renedies to |lapse wi thout presenting his
clains to the state courts ...[,] there is no substantial
di fference bet ween nonexhausti on and procedural default.” Mgouirk
v. Phillips, 144 F.3d 348, 358 (5th G r. 1998). Federal habeas
relief may be granted on a procedurally defaulted claimonly if the

petitioner “can denonstrate cause for the default and actual

prejudice as a result of the alleged violation of federal |aw or

denonstrate that failure to consider the clainf] will result in a
fundanental m scarriage of justice”. Mawad v. Anderson, 143 F. 3d
942, 947 (5th Cr.) (pre-AEDPA), cert. denied, = US __ , 119 S

Ct. 383 (1998); Nobles, 127 F.3d at 423 n. 33 (post-AEDPA); WIIians
v. Cain, 125 F.3d 269, 276 (5th Cr. 1997) (post-AEDPA), cert.
denied, = US | 119 S. C. 144 (1998); cf. United States v.
Flores, 135 F.3d 1000, 1006 n.23 (5th Gr. 1998) (post-AEDPA, 8§
2255) .

In her pro se brief in support of her habeas petition, Jones
asserted that she had exhausted her state renedies. The State
responded that the petition should be dism ssed wthout prejudice
on the basis of nonexhaustion. In her pro se reply to the State’s
response, Jones asserted that she had applied for post-conviction

relief in Septenber 1992, but that the trial court had not rul ed.
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She did not dispute the State’s assertion that she had neither
sought mandamus nor pursued other renedies to obtain a ruling.
But, she asserted that no purpose would be served by requiring her
to return to state court because, in that the tine [imtation in
which to apply for state relief had expired, she no |onger had
state renedi es available within the neaning of 28 U.S. C. § 2254(b).

Jones has failed to exhaust her state renedies on her
i neffective assistance clains. As noted, although she raised five
ineffective assistance clains on direct appeal (not preparing,
i nvestigating, conferring, or advising of right not to testify; and
i nproper closing argunent), the state appellate court ruled that
all but the closing argunent claim were premature and shoul d be
presented in a post-conviction application. (Jones did not assert
a closing argunent claimin her federal habeas petition.)

In her 1992 application for state post-conviction relief,
Jones raised two ineffective assistance of trial counsel clains,
one of which had been raised on direct appeal: (1) calling her as
a Wi tness, against her wwll; and (2) failing to advise of her right
not to testify. As stated, the record contains no evidence that
the court ever ruled on this application; nor is there any evi dence
that Jones took any steps to secure a ruling.

Jones presented five ineffective assistance clains in her
federal application: (1) not preparing atrial strategy focused on

her lack of predisposition to distribute heroin; (2) not



investigating the surveillance, noney-photocopying, and arrest
warrant; (3) not conferring with her before trial, which prevented
her fromrequesting the presence of the confidential informant to
testify in her behalf; (4) not advising of her right not to
testify, which resulted in her admtting to being on heroin and
cocaine at the tinme of the arrest and to her nethadone addiction;
and (5) not presenting an entrapnent defense. The prepare,
i nvestigate, and confer clains, nunbers (1), (2), and (3) above,
were presented on direct appeal, but the state appellate court
ruled that they were premature and should be presented in a post-
conviction application; none of these three clainms were presented
in a post-conviction application. The advise claim nunber (4)
above, was presented both on direct appeal and in the 1992 post-
conviction relief application; it, too, was not resol ved on direct
appeal. And, again, the record contains no evidence of a ruling on
the 1992 application. The entrapnent claim nunber (5) above, was
presented for the first time in Jones’ federal application.
Accordi ngly, none of the clains are exhaust ed.

The magi strate judge noted that Jones cannot seek |eave to
appeal her claimin state court, because she has already nade the
one appeal to which she is entitled, LA CooeE CRM Proc. art. 914;
and that state court collateral reviewof the unexhausted clains is

barred, because the tine [imtation in which to apply has expired.



LA. CooECRM Proc. art. 930.8 (inposing three-year tinme limt except
under certain circunstances not applicable here).

The magi strate judge noted al so that our court has held that,
if a habeas petitioner has not exhausted state renedi es because of
afailure to neet a state procedural requirenent, federal relief is
barred, and suggested that relief could be denied on the basis of
procedural default. Nevertheless, as discussed, he addressed the
merits of the clainms, stating that “petitioner nay denonstrate
either cause or prejudice for the default or that a fundanenta
m scarriage of justice will result froma failure to analyze her
clains”. The magistrate judge did not find that Jones had overcone
t he procedural bar; he apparently addressed the nerits based on the
assunption that she mght be able to do so.

The district court did not address exhaustion; instead, at the
end of the opinion, it states only that failing to grant habeas
relief “would result in a fundanental m scarriage of justice”.
Jones, 988 F. Supp. at 1010. See Magouirk, 144 F.3d at 359
(“Procedural default may be excused upon a show ng of cause and
prejudice or that application of the doctrine wll result in a
fundanental m scarriage of justice.”). Perhaps this was intended
as a ruling that Jones had overcone the procedural bar to federal
relief; but the opinion offers no guidance on that point.

Inits brief in our court, the State did not claimfailure to

exhaust state renedies and did not rely on a procedural bar.
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However, at oral argunent, it asserted that, pursuant to AEDPA, as

di scussed infra, it did not waive the exhaustion requirenent.
Prior to the April 1996 enactnent of AEDPA, 8§ 2254 contai ned

the foll owi ng provisions regardi ng exhaustion of state renedies:

(b) An application for a wit of habeas
corpus in behalf of a person in custody
pursuant to the judgnent of a State court
shall not be granted unless it appears that
the applicant has exhausted the renedies
available in the courts of the State, or that
there is either an absence of available State
corrective process or the existence of

ci rcunst ances renderi ng such process
ineffective to protect the rights of the
prisoner.

(c) An applicant shall not be deened to
have exhausted the renedies available in the
courts of the State, within the neaning of
this section, if he has the right under the
law of the State to raise, by any avail able
procedure, the question presented.
(Enphasi s added.)
Under pre- AEDPA | aw, an appellate court may rai se, sua sponte,
the failure to exhaust state renedies. See Granberry v. Geer, 481
U S 129, 133-34 (1987) (appellate court nmay raise sua sponte
petitioner’s failure to exhaust state renedi es); G ahamv. Johnson,
94 F.3d 958, 970 (5th Gr. 1996) (enphasis omtted) (“a panel of
this court, in its discretion nay either accept or reject the
state’ s wai ver of the exhaustion requirenent, or notice sua sponte
the | ack of exhaustion”).

And, under pre- AEDPA | aw, exhaustion was not required if an

attenpt to exhaust state renedies would be futile (futility
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exception). See Duckworth v. Serrano, 454 U. S. 1, 3 (1981) (“An
exception [to the exhaustion requirenent] is made only if there is
no opportunity to obtain redress in state court or if the
corrective process is so clearly deficient as to render futile any
effort to obtain relief”); Gaham 94 F.3d at 969 (“exhaustion is
not required if it would plainly be futile”). The futility
exception appears to be derived fromthe |anguage of pre-AEDPA §
2254(b) (habeas relief shall not be granted unless it appears that
petitioner has exhausted state renedies “or that there is either an
absence of available State corrective process or the existence of
circunstances rendering such process ineffective to protect the
rights of the prisoner”).

But, as noted, Jones filed her federal application after the
effective date of AEDPA. Accordingly, it applies. See Nobles, 127
F.3d at 415. AEDPA anended the exhaustion provisions of 8§ 2254.
Subsection (b)(1) is substantially identical to pre-AEDPA 8§
2254(b); it provides:

(b)(1) An application for a wit of
habeas corpus on behal f of a person in custody
pursuant to the judgnent of a State court
shal |l not be granted unless it appears that—

(A) the applicant has exhausted
t he renedi es avail able in the courts
of the State; or

(B)(lI') there is an absence of

avai l able State corrective process;
or



(i1) circunstances exist that
render such process ineffective to
protect the rights of the applicant.
(Enphasi s added.)
AEDPA contains no counterpart to pre-AEDPA 8§ 2254(c) (no
exhaustion i f applicant has right under state lawto rai se question
present ed). But, two new subsections were added by AEDPA to 8§

2254(b):

(2) An application for a wit of habeas
corpus may be denied on the nerits,
notw thstanding the failure of the applicant
to exhaust the renmedies available in the
courts of the State.

(3) A State shall not be deened to have
wai ved the exhaustion requirenent or be
estopped from reliance upon the requirenent

unless the State, through counsel, expressly
wai ves the requirenent.

(Enphasi s added.) Both of these new provisions cone into play in
this case. Although, at first glance, they m ght appear to be in
conflict, they are not, for the reasons that follow

Qur court has not addressed whether the futility exception to
exhaustion survived AEDPA’' s enactnent. But, as noted, the | anguage
of 8 2254(b)(1)(B) is substantially identical to the |anguage of
pre- AEDPA § 2254(b), upon which the futility exception appears to
be based.

Assum ng arguendo that this exception applies post-AEDPA,
Jones has not shown it applies here. She asserted in her pro se

reply to the State’'s answer to her petition that requiring



exhaustion would be futile, because state court relief was no
| onger available. But, that is “only because[] [s] he al |l owed h[ er]
state law renedies to | apse without presenting [then] to the state
courts” in a tinmely application for post-conviction relief.
Magoui rk, 144 F.3d at 358. Under such circunstances, she cannot
find shelter under the assuned futility exception. See Col eman,
501 U. S. at 732.

As di scussed, both before and after AEDPA' s enactnent, 8§ 2254
provi des that habeas relief “shall not be granted” unless the
appl i cant has exhausted state renedies, or there is an absence of
avai |l abl e state corrective process, or there are circunstances that
render such corrective process ineffective to protect the
petitioner’s rights. 28 U S.C. § 2254(b)(1), as amended by AEDPA,
28 U.S.C. 8§ 2254(b) (pre-AEDPA). On the other hand, as the
magi strate judge noted, AEDPA allows a federal court, in its
discretion, to deny habeas relief on the nerits, regardless of
whet her the applicant has exhausted state renedies. 28 U S.C 8§
2254(b) (2). See Nobles, 127 F.3d at 423 (noting that “AEDPA
amended 28 U. S.C. § 2254(b) to allow a federal court to deny an
application on the nerits” notw thstanding petitioner’s failure to
exhaust state renedies; and reviewing de novo district court’s
alternative conclusion that unexhausted claim would not have

succeeded on nerits).



This reading of the new 8 2254(b)(2) does not conflict with
the earlier-referenced new provision which imediately follows it,
8§ 2254(b)(3), which allows a State to rely on the exhaustion
requi renent, unless it expressly waives that requirenent. As
noted, although, in its appellate brief, the State did not urge
dismssal for failure to exhaust, at oral argunent it refused
pursuant to 8 2254(b)(3), to waive exhaustion. But, obviously,
when a federal court denies habeas relief on the nerits for an
unexhausted claim concerns for comty are much |ess conpelling
than when it grants relief on such a claim

Accordingly, even when, as in this case, exhaustion is not
wai ved, courts have the “discretion in each case [under 8§
2254(b)(2)] to decide whether the adm nistration of justice would
be better served by insisting on exhausting or by reaching the
merits of the petition forthwith”. See G anberry, 481 U S. at 131,
134 (pre- AEDPA) . Because, as explained infra, we conclude that
Jones does not prevail on the nerits, we nmay, pursuant to 8§
2254(b)(2), deny relief, notw thstandi ng Jones’ failure to exhaust
state renedies.

The dissent fails to comment on the fact that all of Jones’
i neffective assistance clainms have not been exhausted in state
court. As expl ai ned, although AEDPA gives a federal court the
di scretion to deny such clains on the nerits, notw thstandi ng the

State’s failure to expressly waive exhaustion, it does not
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aut hori ze the result reached by the district court and urged by the
di ssent —granti ng habeas relief on unexhausted cl ai ns.
B

An ineffective assistance claim presents m xed questions of
| aw and fact. E.g., Nobles, 127 F.3d at 418. Therefore, the
district court’s conclusion is reviewed de novo, id. at 423; but
its underlying factual findings, for clear error. See Self wv.
Collins, 973 F.2d 1198, 1203 (5th Cr. 1992), cert. denied, 507
U S. 996 (1993).

AEDPA, 8§ 2254(d), provides standards for granting habeas
relief when a claim has been adjudicated on the nerits in state
court. Pursuant to 8 2254(d)(1), “a federal court will ... not
grant a wit of habeas corpus unless the state court’s concl usi ons
i nvol ved an ‘unreasonable application’ of clearly established
federal | aw as determ ned by the Suprene Court”. Nobles, 127 F.3d
at 418. “An application of federal lawis unreasonable if it is so
clearly incorrect that it would not be debatabl e anong reasonabl e
jurists”. ld. (internal quotation marks and citation omtted).
But, with only one exception (closing argunent claim raised in
appellate brief but not in federal application, which was
adj udi cated on nerits on state direct appeal), that standard is
i napplicable here, because the balance of Jones’ ineffective
assi stance cl ai ns have not been adjudicated on the nerits in state

court.



The Suprene Court’s “deci sions have enphasi zed that the Sixth
Amendnent right to counsel exists ‘in order to protect the
fundanental right to a fair trial’”. Lockhart v. Fretwell, 506
US 364, 368 (1993) (quoting Strickland, 466 U S. at 684)
(enphasi s added). [ ndeed,

[T]he right to the effective assistance of
counsel is recognized not for its own sake,
but because of the effect it has on the
ability of the accused to receive a fair
trial. Absent sone effect of challenged
conduct on the reliability of the trial
process, the Sixth Anmendnent guarantee is
general ly not inplicated.
Cronic, 466 U. S. at 658 (enphasis added).

To prevail on an ineffective assistance claim the applicant

ordinarily nust show “that counsel’s performance was deficient” and

“that the deficient performance prejudiced the defense”.
Strickland, 466 U. S. at 687. On the other hand, “if counsel
entirely fails to subject the prosecution’s case to neaningful
adversarial testing, then there has been a denial of Sixth
Amendnent rights that nakes the adversary process itself
presunptively wunreliable”. Cronic, 466 U. S. at 659 (enphasis
added) .

As discussed, the district court held that, pursuant to
Cronic, Jones was not required to denonstrate prejudice;
alternatively, that Jones had done so under Strickl and.

1



As the earlier, lengthy recitation of the procedural history
and proceedings for Jones’ trial denonstrates, counsel did not
“entirely fail to subject the prosecution’s case to neaningfu
adversarial testing”; far from it. Among other things, he
attenpted pre-trial to suppress the evidence and Jones’ statenent,
objected at trial to the adm ssion of that statenent, and cross-
examned the State’'s wtnesses. As the district court
acknowl edged, the evidence against Jones was strong, which
necessarily limted the avail able defenses. And, as the Court
noted in Cronic, “the Sixth Anendnent does not require that counsel
do what is inpossible or unethical. If there is no bona fide
defense to the charge, counsel cannot create one and may di sserve
the interests of his client by attenpting a useless charade.”
Cronic, 466 U. S. at 656 n. 19.

Previously faced with a sim |l ar question,
we drew the line between sinple ineffective
assi stance requiring a showi ng of prejudi ce—
t he nor e typi cal case—and presunptive
unreliability: bad |awering, regardless of
how bad, does not support the presunption;
nmore is required. See Wodard v. Collins, 898
F.2d 1027 (5th G r. 1990) (suggesting cl ai mof
no investigation by attorney would still
requi re showi ng of actual prejudice). W nust
remenber that we are addressing the case from
hindsight, a luxury not available to an
attorney developing trial strategies and
meki ng judgenent calls prior to and at trial.
The fact that another |awer mght have
devel oped different strategies or made
different calls itself does not necessarily
show unf ai rness. ..



Mcl nerney v. Puckett, 919 F.2d 350, 353 (5th Cr. 1990) (enphasis
in original); see also Jackson v. Johnson, 150 F.3d 520, 524 (5th
Cir. 1998) (constructive denial of counsel under Cronic “is a very
narrow exception to the Strickland prejudice requirenent”);
Childress v. Johnson, 103 F.3d 1221, 1229 (5th Cr. 1997) ("A
constructive denial of counsel occurs ... in only a very narrow
spectrum of cases where the circunstances |leading to counsel’s
i neffectiveness are so egregious that the defendant was in effect
deni ed any neani ngful assistance at all.”).

In sum Cronic does not control. Remaining is the alternative
conclusion that Jones is entitled to relief under Strickland:
“counsel’s performance was deficient”; and “the deficient
performance prejudi ced the defense.” Strickland, 466 U. S. at 687.

2.
a.

To prove deficient performance, the first of +the two
Stri ckl and- prongs, Jones nust show that counsel’s actions “fel
bel ow an objective standard of reasonableness”. |d. at 688. In
this regard, it is well to renenber that “[o]Jur scrutiny of
counsel s performance is highly deferential, and we nust nake every
effort to elimnate the distorting effects of hindsight, to
reconstruct the circunstances of counsel’s chall enged conduct, and

to evaluate the conduct from counsel’s perspective at the tine”.



Pitts v. Anderson, 122 F.3d 275, 279 (5th Gr. 1997) (brackets,
internal quotation marks, and citation omtted).

Jones nust overcone this “strong presunption that counsel’s
conduct falls within the wide range of reasonable professiona
assistance”. Wllians, 125 F.3d at 276 (internal quotation marks
and citation omtted). “A conscious and i nfornmed decision on trial
tactics and strategy cannot be the basis for constitutionally
i neffective assistance of counsel unless it is so ill chosen that
it perneates the entire trial with obvious unfairness”. Geen v.
Johnson, 116 F.3d 1115, 1122 (5th Gr. 1997) (internal quotation
marks and citation omtted) (enphasis added).

As stated, the five deficient performance clains Jones
presented in her federal petition were that counsel failed to (1)
prepare a strategy focused on | ack of predisposition to distribute
heroin; (2) investigate the surveillance, noney-photocopying, and
warrant; (3) confer prior to trial, which prevented Jones from
requesting the presence of the confidential informant to testify in
her behal f; (4) advise her, prior to calling her as a wtness, of
her right to remain silent, which resulted in her adm ssion to
being on heroin and cocaine at the tine of the arrest and to her
met hadone addi ction; and (5) present an entrapnent defense.

Foll ow ng the district court evidentiary hearing, Jones’ post-
heari ng nmenorandumcl ai med si x i nstances of deficient performance:

counsel (1) never acted upon the speedy trial notion by noving to
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quash the indictnent; (2) never attenpted to build a rapport with
Jones, or visited her injail, or spoke to her about her case; (3)
did not tell her she had a right not to testify; (4) should have
pursued the request for identity of the confidential informant, so
that he could present a coherent entrapnent defense; (5) should
have subpoenaed t he confidential informant, which could have caused
the State to offer a reduced charge in exchange for a plea; and (6)
shoul d have investigated Jones’ nedical, substance abuse, famly,
and social history. (In short, as discussed infra, three of the
six instances were new, only itens (2), (3), and (4) were presented
in the habeas application.)

And, finally, in her appellate brief, Jones contends that
counsel s performance was deficient in the foll ow ng respects: (1)
not pursuing a speedy trial nmotion by noving to quash the
indictnment; (2) not visiting Jones injail; (3) not speaking to her
about her case; (4) not telling her she had a right not to testify;
(5) not investigating the confidential informant and Jones’ nedi cal
and substance abuse history, famly, and friends; (6) not
exercising any perenptory challenges or conducting |lengthy voir
dire during jury selection; and (7) his <closing argunent
denonstrates his abdication of his role as advocate for his client.
(I'n short, as discussed infra, Jones has presented two deficient-

per f ormance- bases for the first tinme on appeal +tens (6) and (7).)



The district court found deficient performance in the
foll ow ng respects:

First, pretrial preparation was inadequate. Counsel should
have requested assistance frominvestigators, contacted w tnesses
to bolster the defense that Jones was an addict, and consulted
“meani ngfully” with her to prepare her testinony. Jones, 988 F.
Supp. at 1006.

Second, assi stance should have been requested from
investigators to support the defense that Jones was an addict,
especially considering the mandatory |ife sentence. |d.

Third, in that Jones’ trial testinony contradicted not only
the State’s case, but also the theory of defense, counsel should
have consulted wth Jones prior to trial. Id. This should have
i ncl uded advi si ng Jones of her right not to testify and giving her
gui dance in deciding whether to do so. Id. at 1007. Al t hough
counsel testified that he consulted with Jones about such matters,
the district court accepted as credi ble Jones’ evidentiary hearing

testinony that counsel did not discuss her testinmony with her in

advance and did not advise her of her right not to testify. 1d. at
1006- 07.
Fourth, an entrapnent defense shoul d have been presented. Id.

at 1007. The foll ow ng evidence was “readi |y avail abl e” to counsel
and woul d have supported a vi abl e entrapnent defense: (1) the sale

was solicited by a person acting in cooperation with the police
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(the confidential informant); (2) the confidential informant was
“untested”, in that there had been no prior relationship between
the informant and the officers; (3) Jones, who was vul nerable to
solicitation because she was a heroin addict with no source of
incone, testified credibly at the evidentiary hearing that the
informant instigated the transaction by persuadi ng Jones to obtain
two bundl es of heroin, and induced her participation by prom sing
her $100 and ten bags of heroin; (4) Jones had no crimnal history
of drug distribution; and (5) the offense involved only one sale.
ld. at 1007-08. Counsel did not make a strategic decision to
forego an entrapnent defense, which would have been entitled to
deference. Instead, he failed to nake the effort to investigate
the viability of such a defense. 1d. at 1008.

Fifth, counsel commtted “a serious error” by abandoning his
effort to obtain disclosure of the confidential informant’s
identity. 1d.

Si xth, counsel should not have waived opening statenent.
Because counsel was fully aware, fromthe pretrial proceedi ngs, of
the specifics and strength of the State’'s case, there was no
justifiable strategic reason for waiver. 1d. at 1003 & n. 4.

Sevent h, counsel underm ned his theory of defense by asking
O ficer Wethern whether, at the tine of her arrest, Jones appeared
to be under the influence of drugs. Because the Oficer had

testified at the suppression hearing, counsel shoul d have known t he

- 40 -



answer woul d be “no”. ld. at 1004. Along this line, the court
also criticized counsel’s cross-exam nation of Oficer Pol k about
whet her Jones appeared to be under such influence at the tinme of
the sale. [Id. at 1004 & n.5. The court noted that O ficer Polk
did not testify at the pretrial hearings but, regardl ess of whet her
counsel asked the officers who did so testify about Jones’ state of
m nd, counsel was rem ss. |Id. at 1004 n.5.

Ei ghth, counsel “surrendered the case” in closing argunent.
Id. at 1004.

Ninth, and finally, the closing argunent was al so deficient
because counsel failed both to argue adequately that the jury
should return a verdict on a l|lesser included offense, and to
enphasi ze the mandatory |ife sentence for a conviction as charged.
I d. at 1005.

b.

To prove the other Strickland-prong, prejudice, Jones nust
show that “there is a reasonable probability that, but for
counsel s unprofessional errors, the result of the proceedi ng woul d
have been different”. Strickland, 466 U.S. at 694. “A reasonable
probability is a probability sufficient to underm ne confidence in
the outcone” of the proceeding. Id.

In the light of the deficient performance conclusions, the

district court concluded that Jones had denonstrated Strickl and

prejudice in three respects: instead of the mandatory life
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sent ence,

she woul d have (1) been acquitted by, or (2)

recei ved a

| esser sentence from the jury; or (3) the State woul d have of fered

a | esser sentence through a plea bargain. Specifically,

reasoned t hat,

wth a proper defense, J[ones] could have
presented evidence of entrapnent by the

confidenti al informant which could have
provi ded excul pation despite the proof of al
the elenents of the offense.... Her longtine

heroin addiction, her Jlack of a crimnal
record with respect to heroin distribution,
the pressures by the “untested” informant and
her succunbing to his entreaties in exchange
for drugs and noney, the difficulty she had in
| ocating a source until “Lionel” appeared,
could have established to the jury that she
was not a sophisticated dangerous dope deal er
needing life inprisonment, but rather was a
heroi n addi ct susceptible to easy mani pul ati on
w th sinple suggestion, nuch | ess coercion.

Even if the entrapnent defense did not
persuade the jury to acquit, the evidence
presented would have had a “reasonable
probability” of bringing in a |esser verdict
than the verdict mandating life inprisonnent.
Wth a proper presentation through closing
argunent, the jury would have been fully
informed that it was proper to consider the
severity of the penalty in deciding whether
J[ ones] shoul d be convicted as charged. It is
difficult to 1imgine that a jury would
unani nously order a life sentence in a factual
circunstance such as this, had it been
properly presented.

Finally, a spirited investigation by
counsel and persistence in purs[fu]ling the
entrapnent defense, may well have resulted in
a plea bargain offer fromthe prosecution to a
| esser charge. Had the case been effectively
defended, it 1is difficult to inmagine the

t he court



prosecution pursuing a |life sentence on this
petition with any enthusiasm..

|d. at 1009 (enphasis added).

As noted, several instances of deficient performance clained
in Jones’ post-hearing nenorandum and appellate brief were not
rai sed i n her habeas petition (failure to fully act on speedy tri al
nmotion; investigate history; conduct thorough voir dire; and
exercise perenptory challenges). And, several instances of
deficient performance relied on by the district court were never
raised by Jones in her application or in her post-hearing
menor andum  For exanple, she did not urge ineffective assistance
t hr ough wai vi ng openi ng statenent; or cross-examning the officers
about Jones’ state of m nd; or meking inproper remarks and failing
to stress certain points in closing argunent.

Wth respect to closing argunent, the district court failed to
address the state court’s conclusion, discussed supra, that the
performance was not deficient, and that, in the light of the
overwhel m ng evi dence agai nst her, Jones was not prejudiced by his
remarks. Jones, 559 So. 2d at 894. Moreover, the district court
failed to apply AEDPA s earlier-referenced deferential standard of
review to that concl usion.

In this regard, a federal court may not grant habeas relief on
a claimrejected on the nerits by a state court, unless that

court’s adjudication of the claim



(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceedi ng.
28 U.S.C. § 2254(d). The second clause of § 2254(d)(1)
(unreasonable application) applies to challenged state court
applications of lawto fact. See WIllians, 125 F.3d at 277. Such
application is wunreasonable “only when it can be said that
reasonabl e jurists considering the question would be of one view
that the state court ruling was incorrect”. Id.

As quoted supra, the state appellate court applied Strickland
in resolving Jones’ closing argunent claim Jones, 559 So. 2d at
893. Again, it concluded that counsel’s performnce was not
deficient, because he “nerely acknowl edged the wunfavorable
testi nony which was already before the jury” and “then appealed to
the jury to consider returning one of the responsive verdicts, due
to defendant’ s addi cti on and consequent state of m nd”, id. at 894,
and, that Jones was not prejudiced by the remarks, because the
evi dence of her guilt was overwhelmng. |[d.

Reasonabl e jurists considering this i ssue woul d not be of one

view that the state court was incorrect. Accordingly, Jones was

not entitled to federal habeas relief on the ground that counsel



rendered i neffective assistance by making inproper remarks during
cl osi ng argunent.

Wth respect to the conclusion that counsel’s perfornmance was
deficient for failure to adequately argue that the jury should
return a verdict on a lesser included offense, and to enphasi ze the
mandatory life sentence, we note that counsel touched on both
subj ects during closing argunent:

Now, like | said entering this thing, the
state’s shooting for a locked case; they're
| ooking for life. That’s up to you to make
the determ nati on whether or not you'll go for
life. There are other responsive verdicts;
the judge will go into that aspect. But when
you |look at the state’'s case, and to make a
determnation that this charge wasn't taken
till over a nmonth after she was arrested,
there’s sonething there that doesn't ring.

And there are other responsive verdicts;
t hi nk about that. The judge wll instruct you
on them
As noted, although the jury instructions are not in the record, the
jury verdict formlists five responsive verdicts: (1) quilty as
charged; (2) attenpted distribution of heroin; (3) possession of
heroin; (4) attenpted possession of heroin; and (5) not guilty.
No authority need be cited for the rule that issues raised for
the first tinme on appeal are reviewed only for plain error. But,
even if, under a very liberal reading, we utilize instead the nore

|l enient, normal standard of reviewfor all of the claimed instances

of deficient performance; and, even if we assune that counsel’s
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performance was deficient in all of the respects urged by Jones
and/ or found, sua sponte, by the district court, we still cannot
agree that there is a reasonable probability that the outcone of
Jones’ trial would have been different had counsel’s performance
not been deficient in those many respects.

First, the evidence of Jones’ guilt on the distribution of
heroi n charge was overwhel mng, to say the least. Three officers
testified that they wtnessed Jones’ participation in the
distribution of heroin. She was arrested at the scene, i medi ately
after selling the heroin to an undercover officer. The currency
given to Jones by the undercover officer for the heroin was seized
from Jones when she was arrested. Jones has not denonstrated that
any anount of preparation or investigation would have been
reasonably likely to blunt the i npact of that evidence. Again, as
Cronic rem nds: “[T] he Sixth Anmendnent does not require that
counsel do what is inpossible or unethical. |If there is no bona
fide defense to the charge, counsel cannot create one and nmay
disserve the interests of his client by attenpting a useless
charade.” Cronic, 466 U.S. at 656 n.19. As stated in Geen v.
Lynaugh, 868 F.2d 176, 177 (5th Cr.), cert. denied, 493 U S. 831
(1989): *“If the facts adduced at trial point so overwhelmngly to
the defendant’s guilt that even the nost conpetent attorney would
be unlikely to have obtained an acquittal, then the defendant’s

i neffective assistance claimnust fail”



Second, entrapnent was not a viabl e defense. Under Louisiana
| aw, “an entrapnent is perpetrated when a | aw enforcenent offici al
or a person acting in cooperation with such an official, for the
purpose of obtaining evidence of the comm ssion of an offense,
solicits, encourages, or otherw se i nduces anot her person to engage
i n conduct constituting such of fense when he is not then otherw se
di sposed to do so.” State v. Batiste, 363 So. 2d 639, 641 (La.
1978) (enphasis added). The Loui siana Suprene Court noted that its
law is consistent with federal law. Id. “In entrapnent cases, a
i ne nust be drawn between the trap for the unwary i nnocent and the
trap for the unwary crimnal.” State v. Brand, 520 So. 2d 114, 117
(La. 1988) (citing Sherman v. United States, 356 U S. 369 (1958)).
“For entrapnent to exist, a defendant nust be induced in sone way
to engage in crimnal conduct which he is not otherw se di sposed to
engage in; an entrapnent defense will not lie if the officers or
agents have nerely furnished a defendant, who is predisposed to
commt the crine, the opportunities to do so.” State v. Bernard,
441 So. 2d 817, 820 (La. Ct. App. 3d Cir. 1983), wit denied, 445
So. 2d 439 (La. 1984). See also State v. Wsinger, 479 So. 2d 673,
675 (La. C. App. 3d Cr. 1985) (“Entrapnent exists when the
officer instigates the crine: that is, the officer nust plan and
conceive the crine and the defendant nust have perpetrated it only

because of the trickery, persuasion, or fraud of the officer.”).



The defendant has the burden of proving that she was induced
to engage in crimnal conduct by a preponderance of the evidence.
State v. Brand, 520 So. 2d at 117. |If the defendant satisfies that
burden, the State has the burden of proving beyond a reasonable
doubt that the defendant was predi sposed to commt the crine.
State v. Kerrigan, 671 So. 2d 1242, 1245 (La. . App. 2d Cr.
1996) .

Jones’ trial testinony certainly did not support an entrapnent
def ense; she denied entering Oficer Polk’s vehicle and selling him
drugs. Qoviously, an entrapnent defense cannot succeed when the
def endant denies any involvenent in the act she allegedly was
entrapped into commtting. See Strickland, 466 U S. at 691 (“the
reasonabl eness of counsel’s actions may be determned or
substantially influenced by the [accused’s] own statenents or
actions”).

But, assum ng that counsel could have discovered from Jones
the vastly different version of events to which she testified at
the district court evidentiary hearing, that version |ikew se does
not support entrapnent. At that hearing, Jones admtted that she
sold heroin to Oficer Polk to get noney and heroin for herself.
She never clained that she would not have becone involved in the
transaction but for the informant’s inducenent.

In the light of Jones’ addiction, her lack of a legitinmate

source of inconme, and her prior convictions, including for
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possession of heroin, there is no reasonable probability that the
jury would have believed that Jones was not predisposed to
di stribute heroin in exchange for cash and/ or heroin to support her
habit. See State v. Prudhomme, 532 So. 2d 234, 240 (La. C. App.
3d Cir. 1988) (defendant’s “long history as a drug user, and the
fact that defendant nade a drug commission on the sale, |ends
support to the conclusion that [distribution of cocaine] is acrine
that the defendant was predisposed to conmit”), wit denied, 541
So. 2d 871 (La. 1989); State v. Antoine, 539 So. 2d 771, 773 (La.
Ct. App. 3d Cr. 1989) (prosecution proved predisposition where,
al though undercover narcotics agent “took advantage of his
friendship with defendant, and the officers planned and conceived
the crine, defendant readily participated in it upon discovering
that he would be paid for each drug transaction he arranged”’);
State v. Chatman, 599 So. 2d 335, 348 (La. C. App. 1st Gr. 1992)
(defendant’s adm ssion that he asked for and received marijuana
fromconfidential informant as conpensation for delivering cocaine
to confidential informant and undercover agent, and defendant’s
“adm ssion that he snoked marijuana and had purchased narijuana
nunmerous tines were indicative of his predispositionto conmt the

of fense [of attenpted distribution of cocaine]”).

Again, there is not a reasonable probability that entrapnent
was a viable defense for Jones. Accordingly, contrary to the

district court’s conclusions, thereis not areasonable probability
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that pursuing the defense would have resulted either in an
acquittal; or guilt on a | esser charge; or a plea agreenent.

As support for her counsel being ineffective under either
Cronic or Strickland, Jones contends that the trial judge was aware
that counsel was providing ineffective assistance, but was nore
concerned with maintaining a | ow case | oad than providing indi gent
defendants with an able attorney. First, even assum ng this charge
enters into the mx for ineffective assistance clains, Jones did
not make this claimin her federal application, but raised it for
the first tinme in her post-hearing nenorandum Second, there is no
evidence in the record to support the contention that the tria
j udge was aware that counsel was providing ineffective assistance
to Jones, or that the judge rushed the trial. Jones clains in her
appel late brief that “the state appellate court put the trial judge
on notice that [her] trial counsel was ineffective”; but, at oral
argunent, her counsel acknow edged the error in this assertion
The referenced opinions were rendered after Jones’ trial.

Li kewi se, we give no weight to Jones’ contention that we
should conclude that counsel rendered ineffective assistance
because, “[o]n other occasions in the sane period of tine as
[Jones’] trial, trial counsel was found to have provided
i neffective assistance of counsel to other indigent defendants

before the sane trial judge”. Qobvi ously, each case of clained



ineffective assistance nmust turn on its ow facts and
ci rcunst ances.

In short, these trial-judge-interested-only-in-Iow docket and
counsel -ineffective-at-other-trials assertions are wde of the
mar K. Wiile sonme mght feel they show admrable zeal in
representing a client, others mght find themdoing nore harmthan
good in seeking to show i neffective assistance of counsel. Along
this line, perhaps the nobst egregious coment by Jones’ habeas
counsel is his characterization of the foll owi ng response by Jones’
trial counsel at the district court evidentiary hearing:

[ Jones’ habeas counsel]: But you did know
that she had a prior conviction for possession
of heroin, didn't you?

[Jones’ trial counsel]: Mny of themin the
city have that conviction.

Jones’ habeas counsel states: “Trial counsel’s utter contenpt for
his client, apparent throughout, 1is nobst evident in this
unmtigatedly racist remark”. (Enphasis added.) s the remark
raci st? Perhaps; perhaps not. Perhaps one had to be there to form
a judgnent. Per haps, being of this view Jones’ habeas counse
shoul d have pursued the matter when the statenent was nade; he
didn't. When presented in a brief in this fashion, it nerely
hi nders, rather than helps, in determ ning whether Jones was
deprived of effective assistance of counsel.

The charge against Jones carried a nost severe penalty-a

mandatory life sentence. But, the sentence qua sentence is not at
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i ssue. Nevertheless, for such a sentence, this was a short trial.
O her defense counsel mght, or should, have handled this case
differently. This is a classic exanple of ineffective assistance
clains needing to be resolved first in state courts, which have far
greater famliarity wth the procedural possibilities, such as
| esser sentences.

Sone fair-m nded persons, reading this record, m ght concl ude
that Jones’ trial counsel did about as well as a | awer, faced with
these facts, could do. O hers mght find his performnce
deplorable. (The dissent certainly does.) But, this is not our
t ask. W review, neither to praise nor to condemm, but to
determ ne, guided by binding precedent, whether Jones received
i neffective assistance of counsel.

Much of that precedent, especially Strickland, speaks directly
to this case, to the bases for prejudice advanced, especially by
the district court. In the final analysis, those bases boil down
to speculation and the idea that, if only a vigorous defense had
been presented, no fair-m nded jury woul d have transl ated a sal e of
heroin, on these facts, intoalife sentence. Sinply put, this is
jury nullification. But, as Strickland instructs, this cannot be
a basis for the requisite deficient-perfornmance-caused-prejudice
prong:

An assessnent of the likelihood of a result
nore favorable to the defendant nust exclude

the possibility of arbitrariness, whinsy,
caprice, “nullification,” and the IiKke. A
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def endant has no entitlenent to the luck of a
| awl ess deci sionnmaker, even if a |aw ess
deci sion cannot be reviewed. The assessnent
of prejudice should proceed on the assunption
t hat t he deci si onmaker IS reasonabl vy,
conscientiously, and inpartially applying the
st andards that govern the decision. It should
not depend on the idiosyncracies of the
particul ar decisionmaker, such as unusual
propensities toward harshness or |eniency.
Al t hough these factors may actually have
entered i nto counsel’s sel ection of strategies
and, to that limted extent, may thus affect
the performance inquiry, they are irrelevant
to the prejudice inquiry.

Strickland, 466 U S. at 695 (enphasis added).

Characterizing the performance by Jones’ trial counsel as “one
of the nore shanmeful pictures of |egal representation that [ he has]
reviewed as a judge”, the dissent concludes that Jones received
such ineffective assistance that it equates to a “travesty”, and
fears that, in denying habeas relief, we have “lost sight of the
forest for the trees”. The sincerity of that viewis not to be
doubted. But, notw thstanding how heartfelt the dissent, and as
reflected in the foregoing detailed statenent of facts and
procedural history, the dissent’s view of what constitutes
prejudice in this case is bottoned on speculation, is contrary to
Strickland, and seens to be influenced by disagreenent with the
State of Louisiana’s exercise of its prerogative to inpose a
mandatory |life sentence for persons convicted for what the State
obvi ously considers to be the very serious crinme of distribution of

heroin. (As stated, the sentence qua sentence is not at issue; for
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exanple, Jones does not claim that it 1is wunconstitutionally
di sproportionate.)

The dissent faults Jones’ trial counsel for never having a
serious conference with Jones, abdicating his responsibility to
conduct an investigation into the facts surrounding her arrest,
failing to request assistance frominvestigators, and failing to
structure a coherent theory of defense. But, the dissent fails to
squar e such shortcom ngs with the prejudice required by Strickl and.
The di ssent posits that there is a reasonable probability that the
out cone of the proceedi ng woul d have been affected, in that Jones
m ght have obtained a plea bargain or |esser conviction. But, as
shown, there is no basis in the record for suggesting that the
State would have considered a plea bargain; again, we cannot
i ndul ge in specul ation. And, again, when ruling on the prejudice
prong, we cannot factor in jury synpathy, which is the only
possi bl e basis for a | esser verdict.

Returning to the dissent’s netaphor, a forest is nade up of
its trees; each nust be considered in determ ning the i npact of the
whol e. As the di ssent acknow edges, we have pai nst aki ngl y exam ned
each tree—each itemof deficient performance. But, in so doing, we
have remai ned focused on the forest—prejudice. At the conpletion
of our task, we concluded that habeas relief cannot be granted. W

remain of that view



The requisite prejudice was not shown. Jones is not entitled
to federal habeas relief.
L1,
For the foregoing reasons, the judgnent granting conditional

habeas relief is REVERSED, such relief is DEN ED

REVERSED and RENDERED

E. GRADY JOLLY, G rcuit Judge, dissenting:
| respectfully dissent fromthe majority’s conclusion that
counsel’s representation of the petitioner in this case did not

constitute Strickland error. In ny view, the nerit of this habeas

claimis told by the undi sputed facts that a petty dope deal er and
drug addict stood trial for a relatively smalltinme drug-rel ated
crinme! that, as charged, carried with it a mandatory |ife sentence.
Yet counsel nmade no effort to work out a conprom sed plea
agreenent, and counsel hardly lifted a finger in her defense at
trial.

In ny view, this case presents one of the nore shaneful
pictures of legal representation that | have reviewed as a judge.
Notwi t hst andi ng that his client was charged wwth the crine that, if

convi cted, would send her automatically to the penitentiary with a

Al drug-related crinmes are serious crinmes. W see everyday,
however, crinmes nore egregious than the present case involving
monunent al anounts of drugs where the defendants are exposed to far
| ess penalties than the petitioner was here.



Iife sentence, counsel never had a serious conference with Jones to
di scuss her trial testinony nor other trial issues. He abdicated
his responsibility to conduct any sort of investigation into the
facts surroundi ng her arrest, including obtaining any information
on the confidential informant. Counsel did not request any
assi stance fromthe investigators at the |Indigent Defender Board.
He wholly failed to structure any sort of coherent theory of
def ense. Al t hough defending the case was nmade extraordinarily
difficult by the solid case that the state had against Jones, a
m ni mum anount of thought and energy woul d have at | east presented
a nore intelligible and appealing defense for the petitioner than
the totally botched case that the jury heard. Moreover, Jones’s
attorney basically handed her head to the prosecutor on a silver
pl atter, when he allowed her to testify w thout having (1) advised
her of her right not to do so; (2) advised her as to whether, in
hi s | egal opinion, she should do so; and (3) discussed with her how
her testinony woul d i npact her defense. Under these circunstances,
Jones’s testinony was so disastrous that there is little wonder
that the jury reached the verdict it did.

It seens to ne that, wunder the facts found by the

conscientious district judge in her extensive opinion, Jones V.



Jones, 988 F. Supp. 1000 (E.D. La. 1997), it is inpossible
obj ectively not to conclude that there is a reasonable probability
t hat the outcone  of this proceeding wuld have Dbeen
different--whether by a plea bargain or a |l esser conviction. This
reasonabl e probability of a different outconeis virtually dictated
by the inability of the trial court initially to seat a jury for
the trial of this case, for the reason that the first venire of
jurors (39 out of 45) were “unwilling to i npose the consequences of
a guilty as charged verdict.” After the failure to seat a jury
occurred, the tinme surely was propitious for a successful plea
agreenent, especially in view of the relatively smalltine drug
offense and the fact that Jones had no prior arrests nor
convictions for heroin distribution. Yet again, Jones’ s attorney
sat on his hands. [|f, at that nonent, she had been represented by
a mnimally effective attorney, the result in the case--Jones’s
conviction for a crine carrying a mandatory |life sentence--surely
woul d have been different.

The majority opinion has indeed exam ned in great detail each
tree in the forest of this travesty. But in giving such great
detail to each tree, the view of the forest--that this petitioner

was dooned to a mandatory |ife sentence conviction only and solely
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because of a conpletely ineffective counsel--is sonehow | ost on the
majority. That is regrettable.

| respectfully dissent.



