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UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-31294

JOHN P. FONTENOT, individually and as natural tutor, on behal f of
Ashl ey Nicole Fontenot, Wanda Renee Fontenot, and John Parish
Font enot, Jr.,

Pl ai ntiff-Appellee,

VERSUS

DUAL DRI LLING CO., ET AL.,

Def endant s,

ENSCO PLATFORM COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

July 2, 1999
Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.
PARKER, Circuit Judge:

Def endant - Appel | ant ENSCO Pl at f orm Conpany (“ENSCO’) appeal s
the judgnent for Plaintiff, John P. Fontenot (“Fontenot”) in this
personal injury action. W reverse and renand.

. FACTS



Plaintiff Fontenot began enpl oynent with Weat herford-Enterra,
Inc. (“Weatherford”) in 1994. Fontenot is borderline nentally
handi capped with an 1 Q of approximately 70. Fontenot’s wife died
in October 1995, after which he was assigned to work onshore to
allowhimto tend to his three m nor children and personal affairs.
Five nonths later, Watherford assigned Fontenot to a crew
conducting casing operations on a stationary platformon the Quter
Continental Shelf offshore Louisiana. Fontenot was part of a
“pick-up crew,” referring to the fact that nost of the crew nenbers
had not worked wth each other on prior jobs and, nore
specifically, Fontenot was not a regular nenber of the crew

Weat herford’'s crew was hired to run casing fromthe offshore
platforminto the hole of a well. Each joint of casing had to be
filled wth drilling “nmud.” Fontenot was assigned the job of nud
val ve operator. He was to instruct the driller, an ENSCO enpl oyee,
when each joint of casing was full of drilling nmud so that the
driller could turn off the flow of nud into the joint.

Initially, the nudline and punp that were being used did not
require the active participation of Fontenot. Then Watherford’s
supervi sor, Leo Meche (“Meche”), requested that ENSCO change the
punp and line to speed up the process of filling casing with nud.
The I'ine and punp were changed, and the new |ine included a val ve
on the end of the nudline with a handle that could open and cl ose
the valve. Meche instructed Fontenot and ot her persons on the rig
not to close the nudline valve at any tine while the nmud punp was

2



runni ng because it was dangerous to do so in light of the extrene
pressure that could build up quickly in the line. Despite these
instructions, Fontenot closed the nudline valve. Pressure built
up, then was suddenly released, hurling Fontenot up into the
derrick, badly injuring one of his fingers.
1. DI STRI CT COURT PROCEEDI NGS

On January 27, 1997, Fontenot, individually and on behal f of
his three m nor children, brought suit agai nst ENSCO, alleging that
he was injured due to the negligence of ENSCO ENSCO answer ed,
denying liability and affirmatively alleging conparative fault by
Fontenot and “other parties.” Subsequently, Watherford and
Weat herford’ s workers' conpensation insurer filed a Conpl aint of
Intervention seeking to enforce their rights of subrogation to
recover anmpunts paid to or on behalf of Fontenot.

The case proceeded to a jury trial on Septenber 15, 1997. The
jury returned its verdict, finding Fontenot 25%at fault, ENSCO 75%
at fault, and awarded total damages of $1, 190,000 agai nst ENSCO.
The court entered judgnent consistent with that verdict on COctober
3, 1997. ENSCO filed a notion for new trial, which was denied.
ENSCO appeal ed.

[11. ANALYSI S

A. QUANTI FYI NG FAULT
1. District court ruling and standards of review

ENSCO contended at trial that, pursuant to Louisiana tort |aw,



the Jury Verdict Form should direct the jury to quantify
Plaintiff’s enployer’s fault. See LA CGv. CooE AN art.
2323(A) (West  1997). The district court denied the request.

First, the trial court held that the Louisiana rule of
conparative fault which requires quantification of enployer fault
is “inconsistent” wth other federal Iaw, specifically the
Longshore and Har bor Workers Conpensation Act, 33 U.S. C. 88 901-950
(“LHWCA”), thereby precluding application of conparative fault to
this case, pursuant to the Quter Continental Shelf Lands Act
(“OCSLA"). The district court articulated two alternative bases
for its denial of ENSCO s request to have the jury quantify
enpl oyer fault: one, the evidence woul d not support a jury finding
that Weatherford had any responsibility for Fontenot’s accident
and, two, ENSCO s request was not tinely filed. W consider each
ruling in turn.

ENSCO s challenge to the district court’s holding that state
and federal |aw are inconsistent rai ses a question of |aw, which we
review de novo. See Reeves v. AcroMed Corp., 103 F.3d 442, 445
(5th Gr. 1997). Likew se, we review de novo the district court’s
ruling that the evidence was insufficient togotothe jury onthis
i ssue. See FED. R Qv. P. 50. W review the district court’s
decision that the request was untinely for abuse of discretion.
See Emmons v. Sout hern Pacific Transp. Co., 701 F.2d 1112 (5th Cr.

1983).



2. |Is Louisiana |aw inconsistent with LHACA?

ENSCO points out that LHWA is silent on the question of
quantification of enployer fault and that no other federal lawis
inconsistent wth Louisianatort |aw. Fontenot, on the other hand,
agrees with the district court, taking the position that LHWCA sets
out a “loss allocation schene” based on the rule of joint and
several liability which is inconsistent wth quantification of
enpl oyer fault.

The OCSLA provides that when an enployee is injured while on
the Quter Continental Shelf exploring for natural resources,
conpensati on shall be payabl e under the provisions of the LHACA
See 43 U.S.C. § 1333(b). The OCSLA al so provides:

To the extent that they are applicable and not

i nconsistent with this subchapter or with ot her Federal

|aws and regulations . . . the civil and crimnal |aws of

each adjacent State . . . are hereby declared to be the

|aw of the United States for that portion of the . . .

Quter Continental Shelf, and artificial islands and fixed

structures erected thereon|.]
43 U.S.C. § 1333(a)(2)(A).

Under LHWCA, which is simlar to other worker conpensation
schenes, an enployer's liability to an enployee who is injured on
the job is essentially limted to paynent of conpensation. See 33
US C 8§ 905(a). The LHWCA al so all ows t he enpl oyee to recover for
injuries resulting fromthe fault of third parties. See 33 U S.C

§ 0933(a). The enployee need not choose whether to receive

conpensation or to recover damages against a third person; he can



do both. See id. El ecti on of receiving conpensati on can operate
as an assignnment to the enployer of the enployee's cause of action
against third parties. See 33 U.S.C. § 933(h). However, the
enpl oyee has the exclusive right to bring the cause of action
against the third party for six nonths after the incident. See id.

Where an injured enployee recovers froma third party, the
fund recovered is charged first for the cost of the recovery,
i ncludi ng attorney fees, next for rei nbursenent of the conpensation
paid by the enployer and finally, any additional recovery is paid
to the injured enployee. See 33 U.S.C. 8§ 933(f). If the anount
due as LHWCA conpensation is nore than t he anbunt recovered agai nst
the third party, the enployer remains |iable to pay the difference.
See id. The enployer nust give consent for any settl enent between
an enployee and a third party which is less than the total anount
of conpensation owed in order for the enployee to continue
recei ving conpensation. See 33 U S.C. §8 933(0Q).

Typically, when the enployee files suit against athird party,
the enployer will intervene to recover the anount of conpensation
paid, just as Watherford did in this case. However, as ENSCO
enphasi zes, the LHWCA is silent on the issue of quantification of
enpl oyer fault.

Loui siana G vil Code, art. 2323, as anended in April 1996 as
a part of a package of tort reform by the Louisiana |egislature,

provides, in pertinent part:



In any action for damages where a person suffers injury,
death, or |loss, the degree or percentage of fault of al
persons causing or contributing to the injury, death, or

| oss shall be determ ned, regardless of whether the

person is a party to the action or a nonparty, and

regardl ess of the person's insolvency, ability to pay,
immunity by statute, including but not limted to the
provisions of RS. 23:1032, or that the other person's

identity is not known or reasonably ascertainabl e.

LA, CQv. CooE ANN. art. 2323(A).

Art. 2323(A) requires the fact finder to apportion fault anong
all negligent parties regardless of whether the plaintiff can
recover froma particular party or not. Once the fact finder nmakes
t he apportionnent, such fault shall not be reallocated to any ot her
party. See LA. Rev. STAT. ANN. 23:1104 (West Supp. 1998) Therefore,
fault nmust be attributed to a negligent enployer even though the
enployer is immune from suit wunder the Louisiana Wrkers'
Conpensation Statute, LA Rev. STAT. ANN. 32:1023. See id. In Keith
v. U S Fidelity & Guar. Co., 694 So. 2d 180 (La. 1997), the
Loui siana Suprene Court held that the anmendnents of art. 2323(A)
requiring the quantification of fault of all tortfeasors were
procedural and therefore should be retroactively applied to torts
occurring prior to the effective date of the anendnents, April 16,
1996. Consequently, the fact that Fontenot's injury occurred on

April 8, 1996, does not preclude the application of art. 2323(A) to

this case.! Thus, ENSCO argues that Watherford' s percentage of

'However, we note that the Louisiana Suprene Court has held
that the 1996 anendnent to art. 2324(B) is substantive and
therefore applies prospectively only. See Aucoin v. DOID, 712
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negl i gence shoul d have been determ ned by the jury and all ocated
accordingly, reducing the proportion of ENSCOs liability.

The LHWCA cont ai ns no express | anguage addressi ng t he subj ects
of allocation of fault or proportionate liability. Fontenot, while
recogni zing the absence of any express conflict, nevertheless
concludes that LHWA s schene allocating the costs of accident
injuries is inconsistent with Louisiana s schene of conparative
fault, relying upon Peters v. North River Ins. Co. of Mrristown,
N.J., 764 F.2d 306, 309-10 (5th Cr. 1985). In our view, Peters is
factually and Ilegally distinguishable and is therefore not
control |l ing.

First, the Louisiana statute at issue in this case
(8 2323(A)), which requires the determ nation of the percentage of
fault of all tortfeasors, had not been passed by the Louisiana
Legi sl ature when Peters was decided. Second, there was no
contention fromany party in Peters that the enployer was at fault
inany way for the injuries which Peters received. The sole issue
in Peters was whether the injured worker and a third-party
tortfeasor could deprive the enployer of his statutory |ien on the
settl enment proceeds by not notifying the enpl oyer of the settlenent
or by providing in the settlenent agreenent that the third-party
tortfeasor woul d otherwi se satisfy the enployer’s claim Finally,

Fontenot did not settle with the third-party tortfeasor, as Peters

So.2d 62, 67 (La. 1998).



did wththe third party in his case; instead, there was a trial on
the nerits of Fontenot’s claimagai nst ENSCO i n which the enpl oyer
and its conpensation underwiter intervened to assert their lien
upon any judgnent proceeds to the extent of suns paid to Fontenot
as conpensation benefits.

Next, we nust consider whether § 905, the substantive LHWCA
third-party practice provision, applies to this case. W concl ude
that it does not; it applies only when the third party is a vessel,
and there is no vessel involved in this case. That provi sion
reads, in pertinent part, as follows:

Negl i gence of vessel

In the event of injury to a person covered
under [LHWCA] caused by the negligence of a vessel,
then such person, or anyone otherwi se entitled to
recover damages by reason thereof, may bring an
action against such vessel as a third party in
accordance with the provisions of section 933 of
this title, and the enpl oyer shall not be liable to
the vessel for such damages directly or indirectly
and any agreenents or warranties to the contrary
shall be void. * * *

33 U.S.C. 8 905(b) (enmphasis added).
The portion of 8 905 which is nost relevant is § 905(c), which
reads:
Quter Continental Shelf

In the event that the negligence of a vesse
causes injury to a person entitled to receive
benefits under this chapter by virtue of section
1333 of Title 43, then such person, or anyone
otherwise entitled to recover damages by reason
thereof, may bring an action agai nst such vessel in
accordance with the provisions of subsection (b) of



this section. Nothing contained in subsection (b)
of this section shall preclude the enforcenent
according to its terns of any reciprocal indemity
provi si on whereby the enpl oyer of a person entitled
to receive benefits under this chapter by virtue of
section 1333 of Title 43 and the vessel agree to
defend and indemmify the other for cost of defense
and loss or liability for damages arising out of or
resulting from death or bodily injury to their
enpl oyees.

(Enphasis added.) 1In this case, Fontenot is "a person entitled to
recei ve benefits under this chapter [LHWA] by virtue of section
1333 of Title 43 [OCSLA]." It is explicit, therefore, that the
only third party cause of action contenpl ated by subsection (c) is
the one for "negligence of a vessel"” which is to be brought in
accordance with subsection (b).

The term "vessel"” is defined in § 902(21) as foll ows:

(21) Unless the context requires otherw se, the

term "vessel" neans any vessel upon which or in

connection wth which any person entitled to

benefits under this chapter suffers injury or death

arising out of or in the course of his enploynent,

and said vessel’s owner, owner pro hac vice, agent,

operator, charter or bare boat charterer, naster,

of ficer, or crew nenber.
(Enphasi s added.) There is no person or entity which neets this
definitionin this case, and there is clearly no vessel of any kind
i nvol ved, nuch | ess one upon which any injury occurred. To the
contrary, Fontenot was injured during the course of drilling
activities on an oil and gas well located on a fixed platform on
the outer continental shelf. The Suprenme Court has expressly held

that such activities are not nmritine in nature. See Herb’'s
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Welding, Inc. v. Gay, 470 U S. 414, 421-25 (1985). Therefore
nei ther 8§ 905(b) nor § 905(c) has any applicability to Fontenot’s
acci dent.

This distinction as to whether the third party agai nst whom
liability is sought is a vessel or is a non-maritinme entity i s not
mere semantics. Qur Crcuit has consistently used this distinction
to reach different results in the context of third party actions
brought by LHWCA enpl oyees. For exanple, the doctrine of
contributory negligence under state |law as a bar to recovery has
been applied to actions against non-nmaritinme defendants under
OCSLA, whereas the maritine rul e of conparative negligence has been
applied to vessel defendants. See Bertrand v. Shell QI Co., 489
F.2d 293 (5th Cr. 1973); In re Dearborn Marine Serv., Inc., 499
F.2d 263 (5th Cr. 1974). As provided in 8§ 905(c), non-maritine
third parties are not prohibited from obtaining contractual
i ndemmi fications from LHACA enpl oyers, whereas vessel owners are
prohi bited fromdoing so by 8 905(b). Tran v. Manat owoc Eng’ g Co.,
767 F.2d 223 (5th CGir. 1985); Pippen v. Shell O Co., 661 F.2d 378
(5th Gr. 1981). Likewise, while the 1972 anendnents to LHWCA di d
away with the strict liability doctrine of unseaworthiness as to
vessel owners, this anendnent did not prevent application of the
Loui siana articles on strict liability to non-maritinme defendants
under Louisiana law. See Osen v. Shell Ol Co., 595 F.2d 1099

(5th Gir. 1979).
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The ot her

§ 933.

Those parts of 8§ 933 which pertain to an enpl oyee’s | egal

action against a responsible third party provide:

Conpensation for injuries where third persons are
liable

(a) Election of renedies

If on account of a disability or death for
whi ch conpensation is payable under this chapter
the person entitled to such conpensati on determ nes
that sonme person other than the enployer or a
person or persons in his enploy is liable in
damages, he need not el ect whether to receive such
conpensation or to recover damages against such
third person.

(f) Institution of proceedings by person entitled
to conpensation

If the person entitled to conpensation
institutes proceedings within the period prescri bed
in subsection (b) of this section the enployer
shal |l be required to pay as conpensati on under this
chapter a sum equal to the excess of the anount
which the Secretary determnes is payable on
account of such injury or death over the net anount
recovered against such third person. Such net
anount shall be equal to the actual anount
recovered | ess the expenses reasonably incurred by
such person in respect to such proceedings
(i ncludi ng reasonabl e attorneys’ fees).

* * %

(i) Right to conpensation as exclusive renedy

The right to conpensation or benefits under
this chapter shall be the exclusive renedy to an
enpl oyee when he is injured, or to his eligible
survivors or legal representatives if he is killed,
by the negligence or wong of any other person or
persons in the sanme enploy: Provided, That this

12
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provision shall not affect the liability of a
person other than an officer or enployee of the

enpl oyer.

33 U.S.C. § 933.°

These two statutory provisions, 88 905 and 933, acconplish two
separate things. Section 905 vests enpl oyees covered by LHANCA with
a federal third-party cause of action against a vessel based on
negl i gence. “The first sentence [of § 905(b)] addresses the
recurring situation . . . where the party injured by the negligence
of the vessel is a |l ongshoreman enpl oyed by a stevedoring concern.”
Ednonds v. Conpagni e CGeneral e Transatl anti que, 443 U S. 256, 263
(1979). That conmmon tripartite situation addressed in Ednonds is
not present in this case. There is no vessel in this case; there
is no vessel owner in this case; there is no stevedore in this
case; and the injured worker was not engaged in any activities
related to | oadi ng or unl oadi ng a vessel at the tinme of his injury.

Section 933 establ i shes procedures by which third-party cl ai ns
are to be prosecuted in the context of a predicate LHWCA claim
Any such third-party claim unless it is a 8 905(b) or (c) claim
agai nst a vessel, nmust be based on sone external authority. See

Garvin v. Alumax of S.C., Inc., 787 F.2d 910, 917 (4th Cr. 1986).

2 Ot her provisions of § 933 address, inter alia,
circunstances in which the enployer nmay pursue an action agai nst
the responsible third party (as the assignee of the injured
enpl oyee’ s rights against the third party), see 33 U.S.C. §8 933(b),
(d) & (e), or in which the enployee nmay enter into a settlenent
wth the responsible third party, see 33 U S.C. § 933(g). These
statutory provisions are not inplicated by the facts of this case.
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In this case, because the third party tortfeasor was not a vessel,
the external authority is the statutory law of the State of
Loui si ana, which inposes tort liability onathird party tortfeasor
proven to be concurrently negligent. In fact, the Louisiana
statute, 8 2323, was itself applied to Fontenot’s claim agai nst
ENSCO in that it is the source of the allocation of fault between
Font enot and ENSCO and the elimnation of the conmon |aw rule of
contributory negligence as a bar to a plaintiff’s recovery.
Qoviously, it is not inconsistent wth OCSLA or LHWCA for
Louisiana to inpose third-party liability; 8§ 933 expressly
contenpl ates such an external law. |f the scope of the third-party
liability, as well as defenses toit, are established by state | aw,
state | aw governs t he questi on of whether a proportionate-liability
rule applies. Cf. Ferri v. Ackerman, 444 U.S. 193, 198 (1979)
(“[When state | aw creates a cause of action, the State is free to
define the defenses to that claim including the defense of
immunity, unless, of course, the state law is in conflict with
federal law.” (citing US. Const. Art. VI, cl. 2)). Mor e
i nportantly, however, the proportionate-liability schene i nposed by
Loui si ana | aw cannot be i nconsistent with federal | aw because there
woul d be no third-party cause of action in this case had Loui si ana
not provi ded one. Ednonds is not to the contrary because that case
dealt wth the federal third-party cause of action created by

8§ 905(b) involving a vessel.
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In Rodrigue v. Aetna Casualty & Surety Conpany, 395 U S. 352
(1969), the Suprene Court discussed in detail the legislative
hi story underlying the enactnent of OCSLA. Rodrigue involved two
deaths occurring on fixed offshore platforns on the OQuter
Continental Shelf. The question was whet her Louisiana tort |aw or
the Death on the Hi gh Seas Act, 46 U S.C. 8 761 et seq. ("DOHSA"),
wthits limtations on recoverabl e danages, woul d apply. A panel
of our CGrcuit had held that DOHSA appli ed. The Suprene Court
reversed and hel d that DOHSA did not apply to the platformrel ated
deat hs because Congress, in OCSLA, deliberately rejected the
application of admralty and nmaritinme principles to fixed
pl at f or ns. Therefore, Louisiana tort law applies on fixed
platforns |ocated on the Quter Continental Shelf. See Rodrigue,
395 U.S. at 366, 89 S. C. at 1842.

In reviewing the |egislative history of OCSLA, the Rodrigue
Court noted that there was sone initial support in Congress for the
application of maritine lawto fixed platforns | ocated on the Quter
Continental Shelf. Utimtely, however, Congress rejected the
notion that maritinme principles should apply on fixed platforns
| ocated on the Quter Continental Shelf:

[T]he admralty action wunder [DOHSA] no nore
applies to these accidents actually occurring on
the islands than it woul d to accidents occurring in
an upl and federal enclave or on a natural island to
which admralty jurisdiction had not been

specifically extended.

395 U.S. at 366, 89 S. Ct. at 1842.

15



Two years after Rodrigue, the Suprene Court again considered
the application of Louisiana |law in connection with an accident
arising on a fixed platform on the Quter Continental Shelf. I n
Chevron G| Co. v. Huson, 404 U S. 97 (1971), the i ssue was whet her
Loui siana’s one year prescriptive period would apply rather than
the admralty doctrine of |aches. A panel of our Circuit held
that, despite the holding in Rodrigue rejecting maritinme |law, the
| aches doctrine was applicable as a matter of "federal common | aw. "
The Suprenme Court rejected this notion, stating:

As we pointed out in Rodrigue, Congress recogni zed
that The Federal Code was never designed to be a
conpl ete body of lawin and of itself and thus that
a conprehensive body of state |aw was needed.
Congress al so recogni zed that the special rel ation-
ship between the nen working on these artificial
islands and the adjacent shore to which they
comut e favored application of state | aw w th which
these nen and their attorneys would be famliar.
| f Congress’ goal was to provide a conprehensive
and famliar body of law, it would defeat that goal
to apply only certain aspects of a state personal
injury renmedy in federal court. A state tine
limtation upon a renedy is coordinated with the
substance of a renmedy and is no |less applicable
under [ OCSLA].

404 U.S. at 102-3, 92 S. CO. at 353-54 (citations omtted,
enphasi s supplied). The Suprene Court rejected our Circuit’s
attenpt to apply |l aches as a matter of "federal common | aw' because
the approach "subverts the congressional intent docunented in
Rodrigue . . . that admralty doctrines should not apply under the
Lands Act." 404 U.S. at 104, 92 S. C. at 354 (enphasis supplied).
In concluding its discussionregardi ng why Loui siana’s prescription
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statute would apply over the purported "federal comon |aw'
doctrine of |aches, the Court stated:

Congress specifically rejected national uniformty
and specifically provided for the application of
state renedies which demand state, not federal,
statutes of limtation. Thus, Congress nade cl ear

provision for filling in the "gaps" in federal |aw
it did not intend that federal courts fill in those
"gaps" thenselves by creating new federal common
I aw.

Huson, 404 U.S. at 104-105, 92 S. C. at 354.

Followng the lead of the Suprenme Court in Rodrigue and
Huson, our Crcuit has consistently rejected attenpts of litigants
to have "federal comon | aw' override rules of Louisiana tort |aw
in actions arising on fixed platforns on the Quter Continenta
Shelf. See, e.g., Marcel v. Placid G| Co., 11 F.3d 563, 570-71
(5th CGr. 1994) (adopting Louisiana’s rule on use of "pre-tax"
wages in conputing damages for wages and | ost earning capacity);
Osenv. Shell Gl Co., 708 F.2d 976, 983 (5th G r. 1983) (adopting
the Louisiana rule on inflation).

This Court has expressly noted that "the substantive right to
recover against third parties is, of course, generally determ ned
by | aw i ndependent of the LHWCA." Peters, 764 F.2d at 310. That
the LHWCA itself does not provide the rule of decision in actions
against third parties is further highlighted by this Court’s
decision in Asen v. Shell Gl Co., 708 F.2d 976 (5th Gr. 1983).
In discussing the LHAWCA enpl oyer’s independent action against a

third party tortfeasor, this Court recogni zed that the foundation
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of the claimwas based on the underlying |aw governing the claim
(maritinme law or state | aw) and was not based on the provisions of
the LHWCA itself. See id. at 981. Thus, we noted, in Federa

Marine Termnals, Inc. v. Burnside Shipping Co., 394 U S. 404, 416-
17, 420 n. 23 (1969), the Court indicated that the stevedore’s
right of indemity, if available, would be under federal maritine
law. In the context of the OCSLA, we recogni zed that the insurer’s
remedy was under surrogate state law.” O sen, 708 F.2d 981 n. 3
(citations omtted).

In sum OCSLA requires that we apply Louisiana |law to the
extent that it is consistent with applicable federal law (i.e.
LHWCA) . To the extent that LHWCA addresses the problem of
allocating fault to a third-party tortfeasor, its provisions are
limted by their ternms to situations involving the negligence of a
third-party vessel. No vessel is involved in this case, thus the
LHWCA third-party fault schenme is inapplicable, and we are left
with the Louisiana | aw which inposes third-party liability and its
rule of conparative fault as the governing |law. Under Loui siana
law, ENSCO was entitled to appropriate jury interrogatories to
inplenment this rule and the district court erred by failing to so
charge the jury.

3. Sufficiency of the Evidence on Enpl oyer Fault

ENSCO next contends that, contrary to the district court’s

ruling, there was sufficient evidence in the record to support a
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jury finding that Fontenot’s enployer, Watherford, was at |east
partially responsi ble for the accident. W agree.

In order to hold an enpl oyee negligent, the reasonabl eness of
hi s conduct nust be assessed vis a vis the conduct of his enpl oyer,
using the following criteria: (1) relative know edge of the danger
by the supervising enpl oyee and the injured enpl oyee; (2) relative
control over the enployee’s situation; (3) the degree to which the
enpl oyee’ s conduct is voluntary; (4) alternatives available to the
enpl oyee; (5) obviousness of the danger; and (6) relative ability
to elimnate the danger. See Bridgewater v. State Through Dept. of
Corrections, 434 So.2d 383 (La. 1983). There was evidence that
Weat herford knew of Fontenot’s nental |imtations and personal
distractions, as well as the strengths and weaknesses of the other
menbers of the pick up crew Further, it was Watherford' s
supervi sor, Meche, who nade the deci sion to change fromthe sl ower,
but safer nudline and punp to the line and punp that expl oded,
causing Fontenot’s injuries. Further a jury could have found that
Weat herford, through Meche, required Fontenot to remain in his
position despite his repeated closing of the valve. Based on the
record before this court, the district court erred in determ ning
that the evidence was insufficient for the jury to consi der whet her
Weat herford bore sone responsibility for the accident.

4. Tinmeliness of ENSCO s Request

In addition to the foregoing reasons for not allowing the jury
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to quantify Fontenot’s enployer’s fault, the district court stated:
“The request was filed | ate, past the deadline.” On exam ning the
pl eadi ngs, we note that ENSCO asserted the defense of third-party
fault in its answer and again in the Joint Pre-Trial Stipulations,
although it is not entirely clear that the third party referred to
inthese early pl eadi ngs was Weat herford. On Friday, Septenber 12,
1997, prior to the beginning of trial on Mnday, Septenber 15,
1997, ENSCO objected to the Jury Interrogatories submtted by
Plaintiff and submtted its own Jury Interrogatories, specifically
requesting that Weatherford s fault be quantified. The district
court’s scheduling order set a deadline of Septenber 5, 1997 for
subm ssion of jury instructions and interrogatories. W are called
on to decide whether the district court abused its discretion in
refusing ENSCO s jury interrogatories, filed prior to trial, but
one week beyond the deadline set by the scheduling order, on the
basis that they were untinely filed. We conclude that such a
decision would have been an abuse of discretion in the
circunstances of this case. Further, it is not at all clear from
the district court’s l|language that, in the absence of the other
factors which the court considered in reaching its decision, the
late filing alone would have been sufficient to convince the
district court to deny ENSCO s requested jury instructions.

5. Error in jury interrogatories requires reversal and remand

Because we have determ ned that the three bases articul ated by
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the district court for refusing ENSCOs request for jury
interrogatories quantifying enployer fault do not support that
deci sion, we conclude that the denial was error. W therefore nust
reverse and remand this case for further proceedi ngs. However, one
ot her issues raised on appeal may recur on remand. W therefore
address it as well.
B. UNIT OF TI ME ARGUMENT

ENSCO contends that the district court’s failure to give the
jury a cautionary instruction regarding Fontenot’s “unit of tine”
argunent was error. “Jury verdicts on damages nmay be overturned
only upon a clear show ng of excessiveness or upon a show ng that
they were influenced by passion or prejudice.” West br ook .
Ceneral Tire and Rubber Co., 754 F.2d 1233, 1241 (5th Gr. 1985).
However, if we are persuaded that the jury <charge “was
substantially flawed and resulted in prejudicial error,” we wll
reverse. Col burn v. Bunge Towing, Inc., 883 F.2d 372, 376 (5th
Cir. 1989).

Over ENSCO s objection, Fontenot nmade the followi ng “unit of
time” argunent in closing:

[ H ow about $2 an hour? $2 an hour for the physical pain

and suffering, the nental anguish, the scarring and

di sfigurenent, the permanent | oss of the use of his hand,

$2 an hour for the rest of his |life. $16 for half a day,

$32 a day. The figures | cane up with were $125, 000 for

physical pain and suffering. For nmental angui sh,

$75,000. . . . And for the disability, the fact that he

has to wal k around for the rest of hislife with his hand
in the way that it is, $280, 000.

21



In Col burn, 883 F.2d at 377-78, this court reversed a jury
verdi ct based on the district court’s failure to give a cautionary
instruction to counter the prejudicial effects of the “unit of
time” argunent made by plaintiff’s counsel, reasoning:

Wthout a specific cautionary instruction, there is a

danger that this argunent will create an illusion in the

jury’s mnd that pain and suffering damages can and
perhaps should properly be neasured or calculated by
sinple nmultiplication rather than through the jury’'s
sound di scretion.

ld. at 377 (citing Baron Tube Co. v. Transport Ins. Co., 365 F.2d

858, 865 (5th Cr. 1966)(en banc)). The Col burn court noted that

the “blanket cautionary instruction given in this case that 'any
statenents, objections, or argunents nmade by |awers are not
evidence in this case' inadequately addresses” the Court’s concern
wth the use of “unit of tine” argunent. |[d.

Gven this court’s rulings in Baron Tube and Col burn, the
district court’s failure to give the instruction was error.
Fontenot does not dispute that this <circuit’s jurisprudence
requires a specific cautionary jury instruction when plaintiff
makes a “unit of tinme” argunent. However, he argues that ENSCO
invited the error. Fontenot included the necessary instruction in
the Joint Jury Charges that were submtted by the parties pursuant
to the district court’s pretrial order. ENSCO obj ected both in
witing and orally to the “unit of time analysis that was in the
joint jury interrogatory.” The court sustained the objection

saying, “l amnot going to give that section....
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The next day, just prior to closing argunent, Fontenot’s
attorney asked the court to clarify whether its ruling precluded
himfrommaki ng the “unit of tinme” argunment. The court responded
t hat Fontenot coul d argue whatever he wanted to argue, but that the
cautionary instruction on “unit of time” would not be included in
the jury charge. ENSCOinterjected that it was reversible error to
allow the argunent without the cautionary instruction. The court
persisted in its position, denied the cautionary instruction and
al l owed the argunent. Although ENSCO s objection and the court’s
ruling indicate that there was sone confusion on this issue, we
concl ude ENSCO did not invite the error. ENSCO s position at trial
was clearly that it wished to preclude the “unit of tinme” argunent,
but that if the argunment was allowed, the cautionary instruction
was necessary.

In short, the district court erred in denying ENSCO s request
for a cautionary jury instruction on this issue. However, because
our ruling on the quantification-of-enployer-fault issue nmandates
reversal, we need not reach the question of whether the failure to
give the instruction may have been harm ess error.

| V. CONCLUSI ON

For the foregoing reasons, we reverse the judgnent for
Fontenot and remand this action to the district court for further
proceedi ngs consistent with this opinion.

REVERSED and REMANDED
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