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Before JOLLY, DUHE, and EMLIO M GARZA, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Doctor’s Associates, Inc. (“DAlI”) and conpani es associated
with DAl appeal a district court ruling denying their notion for a
stay pending arbitration. The district court held that DAl and its
associ ates had invoked the judicial process thereby creating a
significant delay that prejudiced the opposing parties and t hat DAI
had therefore waived its right to arbitration. Because DAl has not
i nvoked the judicial process with respect tothe claimit wishes to
arbitrate and because there is no evidence that the opposing
parties have been prejudiced by any del ay, we reverse.

I

This case involves a franchisor-franchi see rel ationship gone
sour. Subway, the chain sandw ch shop, sells franchises through
DAl . Earl and Dorothy Sinms and various other partners (“the
franchi sees”), ran four Subway franchises in the 1980's. Earl Sins
was al so a Subway Devel opnent Agent (“D.A. ") for the Baton Rouge
area and, on a tenporary basis, for the New Ol eans area. The

franchi sees’ agreenents with DAI, contained broad arbitration



clauses. Earl Sins’s D.A contract wwth DAl contained a simlar
arbitration cl ause.

The franchisees subletted real estate and |eased equi pnent
fromDAI's affiliated conpanies, Subway Restaurants, Inc. (“SR ")
and Subway Sandwi ch Shops (“SSS’), both of which |eased real
estate, and Subway Equi pnment Leasing (“SEL”), which | eased store
equi pnent . The franchisees’ real estate subleases and the
equi pnent | eases did not contain arbitration cl auses.

In March 1988, Earl Sins, much to his displeasure, was
replaced by another D.A. in the New Ol eans area. |n May of 1988,
he filed an arbitration demand with the Anmerican Arbitration
Association (“AAA’), claimng that DAl had breached the D. A
agreenent. Subsequently, the franchi sees defaulted on their real
estate and equi pnent |eases. Shortly thereafter, the litigation
began in earnest.

I n Novenber 1988, SEL and SRI sued the franchisees in United
States District Court for the Eastern District of Louisiana to
recover anmounts due under the equi pnment and real estate contracts
for one of the franchises (“the 1988 federal case”). The clains
made by SEL and SRI were under their respective contracts with the
franchi sees, for which there were no arbitration clauses. The
franchi sees responded by filing what they styled as a counterclaim
against DAl and Frederick DeLuca, one of DAI's principals.

Al t hough neither DAl nor DelLuca were parties to the lawsuit, the



franchi sees cl ai ned that they should be joined as SEL and SRl were
merely extensions of DAI. The district court apparently permtted
this joinder.! The counterclaimalleged simlar clains to those
made by Sins in his arbitration denmand.

A day before the franchisees filed their counterclaimin the
1988 federal case, SEL filed an involuntary bankruptcy petition
agai nst the franchisees. By 1990, SEL, SRl and SSS had all filed
separate, anended involuntary petitions against the franchisees in
bankruptcy court. None of the bankruptcy petitions involved
arbitrabl e clains. In Decenber of 1990, the bankruptcy court
entered orders for relief, granting the involuntary petition in
each proceeding. The district court reversed the bankruptcy court,
holding that SEL, SRI, and SSS were not separate entities for
purposes of 11 U S.C. 8§ 303(b)(1). On appeal, we reversed the
hol ding that SEL, SRI, and SSS were separate entities. Matter of
Sinms, 994 F.2d 210 (5th Gr. 1993). The franchi sees then appeal ed
to the Suprene Court, which denied certiorari in 1994, Sins v.

Subway Equi pnent Leasing Corporation, 510 U. S. 1049 (1994). The

bankruptcy proceedings were finally resolved in 1996.

This point is not entirely clear. Normally, such a joinder
woul d rai se an i ssue regardi ng whet her DAl and DeLuca were properly
joined under Fed. R CGv. P. 1l4(a). Because the 1988 case was
subsequently consolidated with the 1990 case, in which DAl and
DeLuca were naned defendants, and because this i ssue was not argued
on appeal, we assune that DAl and DelLuca are proper parties inthis
appeal .



In the interim the franchisees had filed two |lawsuits of
their omn. In July 1989, they filed a suit in the District Court
for East Baton Rouge Parish for damages agai nst DAlI, DelLuca, and
SSS. That case was stayed while the bankruptcy case was pending
and, after discharge, the state granted DAI's notion to stay the
matter pending arbitration. In February of 1990, Sins sued DAl and
DeLuca in the Ol eans Parish District Court. DAl renoved the suit
to federal court, where it was consolidated wth the 1988 federa
case.

The consolidated case was stayed pursuant to the bankruptcy
proceedi ngs. At approximately the sanme tinme, pursuant to a letter
sent by counsel for DAI, the AAA decided to hold Earl Sins’s
arbitration in abeyance until the bankruptcy proceedings were
resol ved. Sins apparently did not object to the arbitration
proceedi ng bei ng hel d i n abeyance. Wen t he bankruptcy proceedi ngs
concluded in 1996, the franchi sees noved to restore their actions
in the consolidated case to the active docket. After the district
court reopened the franchisees’ actions, DAl filed a demand for
arbitration with the AAA and noved to stay the litigation pending
arbitration. The district court denied the notion, reasoning that
DAl waived its right to conpel arbitration. DAl has filed atinely
appeal .

On appeal, DAl nmakes two argunents. First, DAl contends that

the district court erred when it held that DAl had waived its right



to arbitrate clains related to the D. A agreenent. Second, DAl
argues that, provided it is correct that the district court should
stay the franchi sees’ clai ns agai nst DAl pending arbitration, then
the district court should also stay the clains against SEL, SRI,
and SSS as well. W address each argunent in turn.
|1
We reviewthe i ssue of whether a party’s conduct anmounts to a

wai ver of arbitration de novo. Wil ker v. J.C Bradford & Co., 938

F.2d 575, 577 (5th Cr. 1991). The factual findings underlying a
district court’s waiver determ nation are reviewed for clear error.
See i1d. at 576. "Waiver wll be found when the party seeking
arbitration substantially invokes the judicial process to the

detrinment or prejudice of the other party." MIller Brewing Co. V.

Fort Worth Distrib. Co., 781 F.2d 494, 497 (5th G r.1986).

There is a strong presunption agai nst wai ver of arbitration.

See, e.q., Lawence v. Comprehensive Business Services Co., 833

F.2d 1159, 1164 (5th Cr. 1987) (“Waiver of arbitration is not a
favored finding and there is a presunption against it.”); Mses H

Cone Memi| Hosp. v. Mercury Constr. Corp., 460 U. S. 1, 24-25 (1983)

(“ITAls a mtter of Ilaw, any doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration.”).
Accordingly, a party alleging waiver of arbitration nust carry a

heavy burden. Associated Builders v. Ratcliff Constr. Co., 823

F.2d 904, 905 (5th Cr. 1987).



Wl ker provides an exanple of this court’s “hesitat[ion] to
find that a party has waived its contractual right to arbitration.”
938 F.2d at 577. In Walker, the plaintiffs sued in state court,
alleging state securities law violations. Instead of imedi ately
demandi ng arbitration, the defendant answered the conplaint and
participated in discovery. Thirteen nonths later, after the
plaintiffs noved to transfer the case, the defendant sought to
enforce its contractual right to arbitration. Despite the
def endant’ s del ay and participationinthe lawsuit, this court held
that the defendant had not waived arbitration because the
plaintiffs failed to showthat they were “materially prejudi ced” by
the delay. 1d. at 578.

Before proceeding to the argunents in this case, we should
note that the Second Crcuit has addressed the waiver issue in
great detail wth respect to litigation involving one of the

parties before this court, DAI. In Doctor’s Associates, Inc. v.

Distajo, the Second Crcuit considered and rejected challenges to
the arbitration clause in a Subway franchi se agreenent. 66 F.3d

438 (2d Cr. 1995) (“Distajo 1”), cert. denied, 517 U S. 1120

(1996). The court held that “[i]f the alleged violations of the
subl eases were prem sed on violations of the franchise agreenent
(whi ch DAl was contractual ly bound to resol ve through arbitration)

then DAl did litigate substantial issues going to the nerits, and



the only remaining question wll be whether the franchisees
suffered prejudice fromthe eviction proceedi ngs.” Id. at 457.

I n a subsequent appeal of Distajo, the Second Grcuit further
del ved i nto t he neani ng of prejudice for purposes of a waiver of an
arbitration agreenent: “prejudice . . . refers to the inherent
unfairness--in terns of delay, expense, or damage to a party’s
| egal position--that occurs when the party’s opponent forces it to
litigate an issue and later seeks to arbitrate that sane issue.”

Doctor’s Associates v. Distajo, 107 F.3d 126, 134 (2d Cr. 1997),

cert. denied, 118 S. C. 365 (1997) (“Distajo I1"7). However, in

Distajo 1l, the court held that, even where DAl directed its

affiliates to sue pursuant to cross-default clauses based on
franchi se agreenent breaches, there was no wai ver of DAI's right to
arbitrate the franchi sees’ clains. [d. at 132.

1]

In this case, the arbitration clause in the D. A agreenent
covers “[a]lny controversy or claimarising out of or relating to
this contract or the breach thereof.” This | anguage clearly covers
the franchi sees’ clains against DAI. Absent waiver, the FAA would
require the district court to stay the litigation pending

arbitration. See In re Conplaint of Hornbeck O fshore Corp., 981

F.2d 752, 754 (5th Cr. 1993).
The district court provided the follow ng explanation for

concluding that DAl waived its right to arbitrate:



[ The] disputes in these actions were not arbitrated

at their inception because of the actions of the Subway

entities. Myvants invoked the judicial process, inthis

court and in bankruptcy court, creating an eight year
delay which has prejudiced the opposing parties.

Movants, the Subway entities, waived their right to

arbitration
DAl argues that the district court erred when it concl uded t hat DAl
i nvoked the judicial process.

DAl argues that it has not engaged in any litigation on the
merits of the clains it is seeking to arbitrate. None of the
actions brought by a DAl affiliate involved clains arising out of
a contract containing an arbitration clause. SEL and SRl brought
the 1988 federal action for breach of their respective contracts,
nei ther of which contained arbitration clauses. The only other
action initiated by a DAl affiliate is the bankruptcy proceedi ng,
whi ch again did not involve arbitrable clainms. |In contrast, the
franchi sees have, on three separate occasions, sought to litigate
arbitrable clains related to the D A agreenent: (1) in their
counterclaimin the 1988 federal case; (2) in their petition filed
in Baton Rouge Parish; and (3) in their petition filed in Ol eans
Pari sh. On its face, at least, it would appear that it is the
franchi sees, not DAI, that have invoked the judicial process.

The franchi sees nake two argunents to support their claimthat
DAl has invoked the judicial process to their detrinent. First,

they argue that DAl and its affiliates are so related, and the

clains brought by the affiliates so inextricably intertw ned, that



DAl invoked the judicial process when its affiliates brought the
1988 federal action and the bankruptcy action. The franchi sees
second argunent is that DAI’s affiliates acted as an agents for DAI
in filing the bankruptcy proceeding so that DAl could stay Sins’s
arbitration proceedi ng.

The franchi sees contend that the district court correctly
concluded that DAl invoked the judicial process through its
affiliates, insisting that the affiliates were DAI's alter egos or
at least its agents.? This argunment brings up an issue we
addressed in Lawence, and which the Second Circuit has addressed
in greater detail since--whether a party can invoke the judicial

process if it litigates a non-arbitrable claimagainst a party with

2The franchi sees concede that, in Mtter of Sins, 994 F.2d
210, 217-20 (5th Gr. 1993), we held that the bankruptcy court’s
finding that DAI'’s affiliates were not its alter egos was not
clearly erroneous. Even so, the appellees note that several post-
Sins cases have found an alter ego rel ati onshi p between DAl and its
affiliates. See Janotta v. Subway Sandwi ch Shops, Inc., 125 F.3d
503, 510 (7th Cr. 1997) (noting that DAl did not appeal the jury
finding that SSS was DAlI'’s alter ego); Doctor’s Associate’s, Inc.
v. Distajo, 944 F.Supp. 1010, 1014 (D.Conn. 1996) (stating that
“DAl has conceded that the | easi ng conpanies were its alter egos”);
Pine Tree Associates v. Doctor’s Associates, Inc., 654 So.2d 735,
739-40 (La. 1995) (finding sufficient evidence to warrant a tri al
on the issue of whether DAI's affiliates were its alter egos).

The franchi sees al so contend that DAl is responsible for SEL’s
conduct ininitiating the involuntary bankruptcy proceedi ng because
SEL nerged into DAl on Decenber 31, 1996. The franchi sees cl aim
that, as a Florida corporation, DAl is “liable and responsi ble” for
SEL’ s pr e- mer ger conduct pur suant to Fl a. St at . Ann.
8 607.1106(1)(c)).

Because we need not make a determination of the exact
relationship between DAl and its affiliates to resolve the matter
before us, we will not do so.

10



whomit has arbitrable clains. Lawence, 833 F.2d at 1165 (hol di ng
that franchi sor who sued franchi sees had not invoked the judicial
process for purposes of a subsequent dispute); Distajo Il, 107 F. 3d
at 132-33 (“only prior litigation of the sane |egal and factua
i ssues as those the party now wants to arbitrate results in waiver

of theright to arbitrate); see also Gngiss Int’l, Inc. v. Bornet,

58 F.3d 328, 330(holding that a franchisor “did not waive

[his arbitrable] clainms by prosecuting the unl awful detainer action
in California state court because that action involved different
issues”). W hold today that a party only invokes the judicial
process to the extent it litigates a specific claimit subsequently
seeks to arbitrate.

The franchi sees argue, however, that the di spute over the D. A
agreenent is so inextricably intertwined with the actions brought
by DAI's affiliates that they anount to the sane action. W cannot
agree. DAlI's affiliates sought to recover for obligations under
their respective contracts. These contracts, all related to
obligations for |easing equi pnent and real estate, in no instance
involved the D. A agreenent between Sins and DAl. Because the
actions brought by the DAl affiliates involved clains that are
different from the one DAl now seeks to arbitrate, it does not
matter whether DAlI's affiliates were the alter ego, agent, or
precursor to DAI. Even if the affiliates and DAl were one and the

sane, DAl still would not have invoked the judicial process.

11



The franchisees further argue that DAl encouraged its
affiliates to file actions against the franchisees so that DAI
coul d postpone the arbitration proceeding. This argunent is a
relatively novel one. The franchi sees essentially contend that by
usi ng the bankruptcy proceedi ng as an excuse to delay the Sinses’
arbitration, DAl invoked a judicial process (the bankruptcy
proceedi ng) to the prejudice of the franchi sees (who were subj ected
to an eight-year delay). Even if we accepted the reasoning of this
argunent, which we do not, the franchisees’ argunent would still
fail on the record before us. DAl did request that Sins’s
arbitration be held in abeyance pendi ng the bankruptcy proceedi ng
and all of the parties now agree that there was no | egal |y bindi ng
reason for the arbitrator to do so. The franchi sees, however,
never challenged the arbitrator’s decision. W wll not construe
a decision to delay arbitration as prejudicial to the franchi sees,
when the franchi sees never objected to that del ay.

More inportantly, the reasoning used by the franchisees is
ultimately specious. As we nmake clear today, in order to invoke
the judicial process, a party nust have litigated the claimthat
the party now proposes to arbitrate. Here, the franchi sees argue
t hat, by asserting unr el at ed litigation--the bankr upt cy
proceedi ng--as a basis for delaying the arbitrati on proceedi ng, DAl
has “invoked the judicial process” and therefore waived its right

to arbitrate. This argunent, however, confuses our use of the term

12



“Invoke” in past cases. W use the termto describe the act of
i npl ementing or enforcing the judicial process, not the act of
cal ling upon for support or assistance, as say, one would i nvoke a
spirit or the elenents.® Thus, to invoke the judicial process, the
wai ving party must do nore than call upon unrelated litigation to
delay an arbitration proceeding. The party nust, at the very
| east, engage in sone overt act in court that evinces a desire to
resolve the arbitrable dispute through litigation rather than
arbitration. There is no evidence that DAlI’s actions or, assum ng
arguendo that DAI’'s associates’ actions can be inputed to DAlI, the
actions of SEL, SRI, or SSS anount to this threshold show ng of an
attenpt to invoke the judicial process.

We therefore find no basis for concluding that DAl shoul d be
deni ed an opportunity to arbitrate this claim DAl did not invoke
the judicial process with respect to the arbitrable claimat issue
here. Even if the franchisees could show that DAl intentionally
brought the bankruptcy proceeding to delay arbitration, the
franchi sees have not shown that they were prejudiced as a result of
that stay. We therefore hold that the district court erred when it

denied DAI's notion for a stay pending arbitration.

3See Webster’s Third International Dictionary 1191 (1993).
Both uses of “invoke” are accepted definitions. |In this context,
however, we cannot see a plausible reading of the term “invoke”
that would lead to our treating the “judicial process” as if it
were a specter, ghost, or deity. |In this context, we regard the
judicial process as a nechanism to invoke it is to inplenent it.

13



|V

Havi ng concluded that DAl is entitled to a stay pending
arbitration, we now nust address the scope of the stay order. DAl
argues that, even though SEL, SRI, and SSS have no right to
arbitrate the clains brought against them by the franchi sees, the
district court should stay the litigation with respect to them as
well. DAl argues that the FAArequires the district court to stay
litigation where issues presented inthelitigation are the subject
of an arbitration agreenent. See 9 U S.C. § 3.

Based on the record before us, we find nerit in DAl’s

argunent. In SamReisfield & Son Inport Co. v. S.A Eteco, we held

that an order to stay covering clains against all defendants was
proper, even though two def endant were not part of the arbitration
agreenent. 530 F.2d 679, 681 (5th Gr. 1976). Although the DA
affiliates thenselves have no right to arbitration, the claim
brought by the franchisees is based entirely on the franchi sees’
rights under the D.A contract. W therefore fail to see how
litigation could proceed on the franchisees’ «clains wthout

adversely affecting DAI’s right to arbitration. See, e.q., Krol

v. Doctor’s Associates, Inc., 3 F.3d 1167, 1171 (7th Cr. 1993)

(stating that a decision about whether to grant a stay should be
nmotivated by the court’s “concern that litigation against a party

not bound by an arbitration provision may inpair an arbitrator's

14



consideration of clainms against a party that is conpelled to
arbitrate.”).
\%

For the foregoing reasons, we hold that DA, SEL, SR, and SSS
are entitled to a stay pending arbitration of the franchisees’
clains against DAI. W therefore REVERSE the district court and
REMAND for further proceedings not inconsistent with the opinion.

REVERSED and REMANDED.
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