IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31118

KENNETH M LANG,
Pl ai ntiff-Appellant,

ver sus

PATRI CK E. FRENCH,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Septenber 4, 1998

Bef ore W ENER, BARKSDALE, and, DeMOSS Circuit Judges.
WENER, Circuit Judge:

Plaintiff-Appellant Kenneth M Lang appeals the district
court’s grant of summary judgnent in favor of Defendant-Appellee
Charles E. French. Lang brought suit in district court seeking to
enforce a restitution order issued by the National Association of
Security Dealers (“NASD’) and affirnmed by order of the Securities
Exchange Comm ssion (“SEC’), disciplining French —Lang’s forner
i nvestment advisor — for violating the NASD s Rules of Fair
Practice. The court dismssed Lang’s suit on the ground that it
was Wi thout jurisdiction to enforce a restitution order entered
pursuant to the NASD s self-regulatory disciplinary process.
Despite concluding that the Securities and Exchange Act of 1934
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(“the Exchange Act”) explicitly contenplates such enforcenent
authority, we nonetheless affirm raising the i ssue of standi ng sua
sponte and determning that Lang’'s suit is jurisdictionally
defective for his lack of standing.
I
FACTS AND PROCEEDI NGS

The facts are not in dispute. French, an NASD-registered
securities representative, operated a Metairie, Louisianasatellite
office of LaSalle St., a Chicago-based broker-deal er. Lang opened
a LaSalle St. account through French in 1989. Two years | ater
French advised Lang to invest in First Care Mdical Corporation
(“First Care”) by purchasing an interest in the conpany from a
doctor who was purportedly “getting out.” Lang paid the doctor

$50, 000, in exchange for which he received, inter alia, a

prom ssory note fromFirst Care and First Care stock certificates
as collateral. First Care filed for bankruptcy protection in Apri
1993.

In July 1993, Lang requested an investigation by the NASDinto
French’s conduct in recommending the First Care investnent.
Foll ow ng an investigation, the NASD issued a formal conplaint

charging, inter alia, that French induced Lang to purchase the

First Care prom ssory note by naki ng m srepresentations of nateri al
fact and by failing to provide disclosure adequate for Lang to nake
a fully informed investnent decision.

The NASD i nitiated di sciplinary proceedi ngs agai nst French for

viol ati ons of the association's Rul es of Fair Practi ce.



Specifically, Lang was charged with violating Article I1l, Sections
1 and 18 of the Rules. Section 1 provides: “A nenber, in the
conduct of his business, shall observe hi gh standards of commerci al
honor and just and equitable principles of trade.”! Section 18
provi des: “No nenber shall effect any transaction in, or induce the
purchase or sale of, any security by neans of any nmanipul ative,
deceptive or other fraudul ent device or contrivance.”?

Followng a hearing in which French was represented by
counsel, the NASD s District Business Conduct Conmmttee found,
inter alia, that French had engaged in a schene to defraud Lang, in
violation of the Rules of Fair Practice. The district commttee
censured French, fined him$15, 000, and barred hi mfromassoci ati ng
in any capacity with any nenber of the NASD. The commttee al so
ordered French to pay restitution to Lang i n the amount of $50, 000,
plus sinple interest at the rate of 9% per annum from Sept enber 3,
1991 through the date of full paynent.

French appealed to the National Business Conduct Committee,
which affirnmed the district conmmttee. He then appealed the
national commttee’'s affirmance to the SEC, which, after an
i ndependent review of the record and the briefs filed, issued an
opi ni on and order sustaining the action taken by the NASD. French

did not appeal the SEC order to either the Fifth or D.C. Circuit

11997 NASD WManual : Conduct Rules (CCH) ¢ 4111 (currently
desi gnated as Rule 2110).

2ld. ¥ 4141 (currently designated as Rule 2120).
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Court of Appeals, as authorized under the Exchange Act.?3

I n Novenber 1996, Lang brought an action in district court
seeking judicial enforcenment of the restitution facet of the
disciplinary action taken by the NASD and affirnmed by the SEC
Specifically, Lang s conplaint prayed for a “judgnent in his favor
enforcing the orders of the NASD and the SEC and ordering [ French]
to pay [Lang the amobunt nandated by the NASD pursuant to its
restitution order].” Follow ng French’s failure to respond to
Lang’s Request for Adm ssions, Lang filed a notion for sunmary
judgnent. The district court denied the notion, holding that it
| acked jurisdiction to enforce SEC orders affirmng NASD
disciplinary actions. Arned with the court’s ruling, French filed
a notion to dismss, which the court treated as a sunmary judgnent
nmotion and granted. Lang tinely appeal ed.

I
ANALYSI S

A STANDARD OF REVI EW

We review grants of summary judgnent de novo, applying the

sane standards as the district court.* Wen, however, “this Court
finds ‘an adequate, independent basis’ for the inposition of
summary judgnent, the district court’s judgnent may be affirned

‘regardl ess of the correctness of the district court’s rulings.’”®

3See Exchange Act § 25(a)(1l), 15 U . S.C. § 78y(a)(1l) (1994).

‘Melton v. Teacher’'s Ins. & Annuity Ass’n of Anerica, 114 F. 3d
557, 559 (5th Cir. 1997).

SHet zel v. Bethlehem Steel Corp., 50 F.3d 360, 363 (5t
1995) (citing Schuster v. Mrtin, 861 F.2d 1369, 1371 (5t

h Gr.
h Gr.
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B. APPLI CABLE LAW

Lang’ s clai mraises novel issues on appeal, the resolution of
whi ch must begin with an understanding of the NASD disciplinary
process and federal regulation of the over-the-counter (“OTC)
securities markets. The NASD, a private nonprofit corporation
organi zed under the | aws of Delaware, is registered with the SEC as
a national securities association. As a prerequisite to its
registration under the Exchange Act, the NASD was required to
promul gate association rules “designed to prevent fraudul ent and
mani pul ative acts and practices, to pronote just and equitable
principles of trade . . . and, in general, to protect investors and
the public interest.”® To this end, the NASD adopted the Rul es of
Fair Practice, which govern the conduct of its nenbers and
associates of its nmenbers.

Beyond the adoption of professional rules, the Exchange Act
requires the NASD to enforce conpliance with those rules and, nore
broadly, with the “provisions of [the Exchange Act], the rules and
regul ati ons thereunder, [and] the rul es of the Municipal Securities
Regul ation Board.”’” As mandated by the Exchange Act, the NASD has
inplemented a “fair procedure for the disciplining of nmenbers and
persons associ ated with nmenbers”?® suspected of violating the act’s

| egal or ethical precepts. The Rules of Fair Practice, together

1988); Degan v. Ford Mdtor Co., 869 F.2d 889, 892 (5th Gr. 1989)).

Exchange Act, § 15A(b)(6), 15 U.S.C. § 780-3(b)(6) (1994).

‘Exchange Act, 8§ 15A(b)(7), 15 U.S.C. § 780-3(b)(7) (1994).

8Exchange Act, § 15A(b)(8), 15 U.S.C. § 780-3(b)(8) (1994).
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wth a Code of Procedure, set forth the disciplinary framework
w thin which conplaints are handl ed and nenbers are disciplined.
The Exchange Act also requires the NASD s rules to provide for
the inposition of sanctions when violations are found. NASD
sanctions may include, “expulsion, suspension, limtation of
activities, functions, and operations, fine, censure, being
suspended or barred from being associated with a nenber, or any

other fitting sanction.”® Through its sanctioning authority, the

NASD has been “del egated governnental power . . . to enforce, at
(its) own initiative, conpliance by nenbers of the [securities]
i ndustry with both the I egal requirenents | aid down i n the Exchange
Act and ethical standards goi ng beyond those requirenents.”?0
Several tiers of admnistrative review are available to
persons aggrieved in the disciplinary process, ! and disciplinary
orders are reviewable by the SEC after admnistrative renedies
within the NASD are exhausted.? Followi ng a de novo determ nation
of the facts and the law and an independent decision on the

violation and the penalty,®® the SEC is authorized to affirm

°Exchange Act, 8 15A(b)(7), 15 U.S.C. 8 780-3(b)(7) (1994)
(enphasi s added).

OMerrill Lynch, Pierce, Fenner, & Snmith v. National Ass’n of
Sec. Dealers, Inc., 616 F.2d 1363, 1367 (5th Gr. 1980) (quoting S.
Rep. No. 94-75, 94th Cong., 1st Sess. 23 (1975), reprinted in 1975
US CCAN 201).

1See Lous Loss & JOEL SELI GVAN, SECURI TI ES REGULATION, 2820-2830 (3d
ed. 1990).

12See Royal Sec. Corp., 36 S.E.C. 275 (1955).

13GSee Shultz v. Securities & Exch. Conmmi n, 614 F.2d 561, 568
(7th Gr. 1980).




nmodi fy, or set aside any sanction, and, if necessary, remand to the
NASD for further proceedings. Final SEC orders are appeal able to
the United States Court of Appeals.!® On appeal froman SEC order,
“the court [of appeals] has jurisdiction. . . to affirmor nodify
and enforce or to set aside the order in whole or in part.”16
Aside from its role as an adjudicator in the NASD s
di sciplinary process, the SEC may “take direct action against the
NASD to ensure that the association enforces its own rules and the
statutory provisions regarding di sciplinary proceedi ngs.”! Section
21(e) of the Exchange Act was specifically anmended in 1975 to
authorize the SEC to “institute injunctive actions to enjoin a
violation of the rules of a self-regulatory organization.”?!8
Significantly, section 21(e) contains a provision explicitly
vesting district courts with jurisdiction, on application of the
SEC, to issue “orders commanding . . . any person to conply with

[the Exchange Act], [and] the rules, regulations, and orders

thereunder[.]”?® Thus, the SEC is authorized not only to enjoin

violations of the Rules of Fair Practice but also to enforce

YExchange Act 8 19(e), 15 U.S.C. 8§ 78s(e) (1994).
Exchange Act 8§ 25(a)(1), 15 U.S.C. § 78y(a)(1) (1994).
®Exchange Act 8§ 25(a)(3), 15 U.S.C. § 78y(a)(3) (1994).

YMerrill Lynch, 616 F.2d at 1367; see Exchange Act § 21(e),
15 U.S.C. § 78u(e) (1994).

185, Rep. No. 94-75, 94th Cong., 1st Sess. 135 (1975), reprinted
in 1975 U S.C C AN 312

®Exchange Act 8§ 21(e)(1), 15 U S.C & 78u(e)(1) (1994)
(enphasi s added).



conpliance with SEC disciplinary orders based on violations of
t hose rul es. And, we are aware of nothing that would except
restitution orders fromthis authorization.

The joint roles taken by the NASD and the SEC in the
regul ati on of OIC securities transactions reflects a congressional
intent “to establish a ‘cooperative regulation’ where [securities]
associ ations woul d regul ate t hensel ves under the supervision of the
SEC. " 20 The Fourth Circuit recently offered the follow ng
observations on the cooperative regul atory schene governing the OIC
mar ket s:

The NASD s proceedings are i ntended to provide
front-line, less formal enforcenent of rules
governing day-to-day operations of [OIC
securities markets. On the other hand, the
SEC admnistrative proceedings cover all
mar kets and organi zati ons and are designed to
prevent and punish nore serious securities
| aws vi ol ati ons which, as the SEC determ nes,
must be redressed in t he public
interest . . . .

Congress’ decision to give both the NASD
and t he SEC over |l appi ng di sciplinary authority
reflects a considered decision to bring two
separate vantage points to enforcenent efforts
——one fromthe industry itself and one from
the regulator. Consistent with these varying,
but cooperative roles, the SEC thus acts as
supervisor and adjudicator of the NASD s
actions but as prosecutor and adjudicator in
its own enforcenent efforts.?!

Agai nst this backdrop, we can resolve the question whether

di sciplinary sanctions issued by the NASD and upheld by order of

20Jones v. Securities & Exch. Commin, 115 F.3d 1173, 1179 (4th
Cir. 1997) (quoting S. Rer. No. 75-1455, at 3-4; H. R Rer. No. 75-
2307, at 4-5), cert. denied, — U S — 118 S. . 1512, 140
L. Ed. 2d 666 (1998).

21l d. at 1180.



the SEC??2 are judicially cognizable. |In opposing dismissal in the
district court, Lang argued that section 27 of the Exchange Act
provi des the jurisdictional foundation for judicial enforcenent of
di sci plinary sanctions enbodied in SEC orders. Section 27 of the
Exchange Act grants district courts exclusive jurisdiction over
suits brought “to enforce any liability or duty created by [the
act] or the rules and regul ati ons thereunder.”?

The district court rejected Lang’s argunent, relying on
various grounds which, although admttedly not directly on point,
nonet hel ess indicated to the court “that it was not congress’
intent for the district court to enforce this type of disciplinary
order.” The court observed that the United States Courts of Appea
have exclusive jurisdiction over appeals from SEC orders.? The
district court reasoned that as it woul d have no power to entertain
the matter if French —the party aggrieved by the order —were
seeking relief, its jurisdiction to entertain any action based on

di sci plinary neasures ordered by the SEC was doubtful.?®

2As the NASD s disciplinary order was affirmed by the SEC, we
are not presented with the question whether NASD orders are
judicially cognizable in and of thensel ves, w thout the i ndependent
review and ratification of the SEC.

2315 U.S.C. § 78aa (1994).
24See Exchange Act 8§ 25(a)(1), 15 U.S.C. § 78y(a)(1l) (1994).

#The court relied on Maschler v. National Ass’'n of Sec.
Dealers, Inc., 827 F.Supp 131 (E.D.N Y. 1993), in support of its
conclusion. In Maschler, plaintiff, an NASD nenber, brought suit
indistrict court challenging disciplinary action taken agai nst it
by the NASD. 1d. at 132. The plaintiff predicated jurisdiction
on, inter alia, section 27 of the Exchange Act, but the court
dism ssed the suit, finding that section 25(a)(1) limts judicial
review of final disciplinary orders of the SEC exclusively to the
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Second, the district court inferred its lack of enforcenent
authority fromthe fact that section 27 of the Exchange Act creates
no private cause of action with respect to the Rules of Fair
Practice. Because Lang could not assert a cause of action directly
agai nst French based on NASD rul e violations, reasoned the court,
he could not do so indirectly by attenpting to enforce a
di sciplinary judgnent predicated on transgressions of those sane
rul es. ¢

At the outset, we reiterate that the Exchange Act, as we read
the statute, explicitly provides for district court jurisdiction
over actions brought to enforce SEC-ordered sanctions. Section
21(e) (1) of the Exchange Act provides, in pertinent part:

Upon application of the [SEC] the district

courts of the United States . . . shall have
United States Courts of Appeal. Id.
26The court relied on Shahnmirzadi v. Snmith Barney, Harris Upham
& Co., Inc., 636 F.Supp 49 (D.D.C. 1985), in support of its
contention that there are no private rights of action for NASD rul e
vi ol ati ons. In so doing, the court failed to observe that the

i ssue of inplied rights under stock exchange or deal er associ ation
rules is far fromsettled. See Jablon v. Dean Wtter & Co., 614
F.2d 677, 681 (9th Cr. 1980) (refusing to recognize inplied
rights); Shull v. Dain, Kalman & Quail, Inc., 561 F.2d 152, 160
(8th Gr. 1977) (refusing to recognize private right of action in
t he absence of a finding of fraud), cert. denied, 434 U S. 1086, 98
S.C. 1281, 55 L.Ed.2d 792 (1978); Securities & Exch. Commin v.
First Sec. Co., 463 F.2d 981, 988 (7th Cr.) (noting that rule
violations provide the basis for private actions where the rule
vi ol ated serves to protect the public), cert. denied, 409 U S. 880,
93 S.Ct. 85, 34 L.Ed.2d 134 (1972); Colonial Realty Corp. v. Bache
& Co., 358 F.2d 178, 182 (2d Cir.), cert. denied, 385 U S. 817, 87
S.C. 40, 17 L.Ed.2d 56 (1966) (holding that the question whether
“to inply federal civil liability for violation of exchange or
deal er association rules by a nenber cannot be determ ned on [an]
all-or-nothing basis”). W have yet to comment on the viability of
private causes of action under such rules, and we are not presented
wth the opportunity to do so now.
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jurisdiction to issue wits of mandanus,
injunctions, and orders comanding (1) any
person to conply with the provisions of [the
Exchange Act], the rules, regulations, and
orders thereunder, the rules of a national
securities exchange or registered securities
associ ation of which such person is a nenber
or person associated with a menber . . . .?%

| nasnuch as the SEC s affirmance, by order, of sanctions
i nposed by the NASD operates as an “order” to the sane degree and
in the sane fashion as do orders issued by the agency pursuant to
its own enforcenent initiatives, this provisionindisputably endows
district courts with the enforcenent authority at issue in this
case. The fact that the SEC s order derives from the agency’s
adjudicatory role in the NASD s self-regulating disciplinary
process —as opposed to its nore direct regulatory role as the
agency charged with primary responsibility for enforcing the
securities laws — has no bearing on the jurisdictional
grant enbodied in section 21(e)(1). There is no adjudicatory-
enforcenent dichotony with respect to circuit court jurisdiction
over final SEC orders; sanctions ordered by the SEC are revi ewabl e
by the circuit courts under section 25(a)(1l) of the Exchange Act
W thout reference to the procedural posture of the sanctions on
appeal . I nternal consistency under the Exchange Act nandates a
simlar construction of section 21(e)(1).

Gven the district court’s enforcenent authority over SEC
orders, the question reduces itself to whether a private litigant

has standing to instigate such enforcenent in that court. Raising

2’Exchange Act 8 21(e)(1), 15 U S.C. & 78u(e)(1) (1994)
(enphasi s added).
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the issue sua sponte,?® we determne that Lang does not have

standing to pursue the relief sought in the district court.

As an initial observation, we note that the circunstances
surrounding this case nake it unique. W are satisfied that, but
for the facts that (a) restitution was one of the sanctions ordered
by the NASD, and (b) the statute of Iimtations appears to have run
on a Rul e 10b-5 fraud claim Lang woul d not have taken t he NASD/ SEC
di sciplinary order enforcenent route to recover from French. The
atypical nature of the civil action fashioned by Lang in the
district court becones apparent when the viability of private
“enforcenent” actions outside the context of restitution orders is
considered. O the several disciplinary sanctions available to the
NASD and the SEC —all of which are intended to di scourage and
puni sh I egal and ethi cal m sconduct —only restitution orders have

the ancillary effect of conferring a private benefit on the victins

of such nal feasance. |f, for exanple, Lang had sought to “enforce”
any other aspect of the SEC s disciplinary order — e.g., the
menber - associ ati on bar —we woul d be confronted with a situation

in which a private individual was attenpting to exercise
governnental or quasi-governnental authority in the pronotion of
essentially public interests. W do not interpret the regul atory

schene created by the Exchange Act as permtting the SEC s

28See In re Weaver, 632 F.2d 461, 463 n. 6 (5th Cir. 1980)
(noting that “[bl]ecause standing 1is an elenent of the
constitutional requirenent of ‘case or controversy,’ ||ack of
st andi ng deprives the court of subject matter jurisdiction[,]” and,
as a result, “objections to standing are never waived and nust be
raised by an appellate court sua sponte”) (citing Fairley V.
Patterson, 493 F.2d 598 (5th Gr. 1974)).
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supervisory authority over the securities industry to be
commandeered by private parties in this fashion.

Lang relies on the jurisdictional grant enbodi ed in section 27
of the Exchange Act as the statutory basis for his private
enforcenent suit. Section 21(e) (1), however, expressly vests only
the SEC with authority to apply to the district court for orders
commandi ng conpliance wth the SEC s orders. Lang would
neverthel ess have us infer from the |anguage of section 27 a
paral l el authority for private litigants to apply to the district
court for enforcement of SEC orders.?° Such an inference is
inplicitly foreclosed, though, by the plain |anguage of section
21(e) (1), which nanes the SEC as the only authorized applicant for
judicial enforcenent of SEC orders. W view section 21(e)(1l) as
mani festing a congressional intent to reserve exclusively to the

SEC the authority to seek district court enforcenment of such

2To our know edge, this case represents one of the only
reported instances in which a litigant has relied on an SEC order
to obtain private relief. In Pitofsky v. Brucker, 291 F. Supp. 321
(S.D.NY. 1966), plaintiff noved for summary judgnent in his
private action for damages under Rule 10b-5, resting his notion on
the findings and opinion of the SEC, and a stop order previously
i ssued by the agency based thereon. Id. The court refused to
grant the notion, holding that summary judgnent in a private action
for damages for clained violations of the Exchange Act and Rule
10b-5 <could not be granted solely on the basis of the
adm ni strative findings, opinion and order of the SECin a separate
stop order proceeding. Id. In so holding, the court announced
what it considered to be the dispositive rule: “[Aln agency
determ nati on does not relieve a plaintiff seeking a private renedy
of the generally applicable requirenent that he prove the el enents
of his case . . ., nor does it preclude the defendants . . . from
attenpting to establish their pleaded defenses.” 1d. (citations
omtted). Lang noved for summary judgnent in the instant case on
even nore unconventional grounds, asking the court to sinply adopt
the restitution order without asserting a private clai mfor damges
under the Exchange Act, its rules or regul ations.
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orders. 3

Lang argues to the contrary, insisting that congressiona
intent can only be effectuated through private enforcenent requests
such as his, as a denial of judicial relief would thwart what he
characterizes as “the full realization of the self-regulation
contenpl ated by the statutory schene.” W disagree. The Exchange
Act does delegate substantial enforcenent authority to self-
regul atory organi zations |i ke the NASD, but the private enforcenent
mechani sm advocated by Lang would go well beyond the system of
cooperative regulation envisioned by Congress. Qur refusal to
recogni ze a private enforcenent nechani smdoes not detract fromthe
di sciplinary goals of deterrence and investor protection. |In the
i nstant case, French has been barred fromassociati ng with any NASD
menber; and, as he has been renoved fromthe securities industry,
he poses no future threat to investors, regardl ess of whether Lang
ever receives restitution.

Moreover, alternative nmeans — including, nost commonly,
private civil actions for securities |law violations —exist for
ensuring that nmenbers of the securities industries are unable to
profit from their own m sconduct. And, in cases deened by the
agency to inplicate the public’'s interest to such an extent as to

warrant the procedure, the SEC could apply, pursuant to section

3See Liesen v. Louisiana Power & Light Co., 636 F.2d 94, 95
(5th Cr. 1981) (exam ning the enforcenent schene of the Atomc
Energy Act, and determning that Congress prohibited private
judicial enforcenent of the act, relegating such enforcenent
requests to the exclusive jurisdiction of the Nuclear Regulatory
Comm ssi on) .

14



21(e)(1) of the Exchange Act, for an order of the district court
commandi ng paynent of the restitution previously ordered by the
SEC. W know of nothing that would have prevented the SEC from
petitioning the district court for enforcenent of the restitution
“ordered” by the agency; yet, try as we may, we cannot discern
standing for Lang to do so.
11
CONCLUSI ON

For the foregoi ng reasons, the decision of the district court

S

AFFI RVED
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