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DI CKSON MARI NE | NCORPORATED,
DI CKSON GVP | NTERNATI ONAL, | NCORPORATED;
PONER OFFSHORE SERVI CES | NCORPORATED,
PONER WELL SERVI CE NO. 4, | NCORPCRATED
Plaintiffs/ Appellants,

ver sus

PANALPI NA, | NC. ;
PANALPI NA NEW ORLEANS;
PANALPI NA PORT GENTI L; Al R SEA BROKER, A. G ;
Al R SEA BRCKER, S. A ;
Al R SEA BRCKER, LTD;, SATRAM SEMS;
and L’ UNI ON DES ASSURANCES DE PARI S, (UAP)
Def endant s,
and

Al R SEA BROKER, LTD. and PANALPI NA
TRANSPORTS MONDI AUX GABON S. A
Def endant s/ Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Loui siana
June 23, 1999

Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
DENNI'S, G rcuit Judge:

The district court dismssed the Louisiana plaintiffs’ actions
against two foreign corporate subsidiaries of a nultinational
corporation on grounds of |lack of personal jurisdiction in

Loui si ana as to one defendant and forum non conveniens as to the



other. The Plaintiff argues that Louisianais the proper forumfor
t he acti ons because of an agency relationship or alack of separate
corporate identity between the corporations. For essentially the
sane reasons assigned by the district court, we affirmthe district
court’s decision to reject the plaintiffs’ argunments and di sm ss

their actions.

The Plaintiffs, Di ckson Mar i ne, | nc., Di ckson Gaw
| nternational, Inc., Power Ofshore Services, Inc., and Power Wl |l
Service No. 4, Inc. (collectively referred to as “Di ckson”),

brought these actions to recover for significant property damage to
the DICKSON |V, a vessel owned and operated by D ckson.

In 1992 the DICKSON |V was operating off the coast of West
Africa and was in need of repairs. To arrange for these repairs,
Di ckson contacted the New Ol eans office of Panalpina, Inc., an
American corporation based in New Jersey (“Panalpina-NJ.”).
Unable to help directly, Panal pina-N. J. referred Dickson to Air Sea
Broker, Ltd. (“Air Sea”). Air Sea put Dickson in touch wth
Panal pi na Transports Mndi aux Gabon S. A (“Panal pi na Gabon”) i n Port
CGentil, Gabon to handl e the repairs. Panal pina Gabon did not have
actual repair capabilities, but it subcontracted with SATRAM and
SEMIS to conduct the necessary work. During the repair work, the
DI CKSON |V capsi zed.

In 1993, Dickson and its hull underwiters filed a

“Zahl ungsbefehl” in Switzerl and agai nst Air Sea. A Zahl ungsbef ehl



(an order to pay) is a legal docunment that interrupts the statute
of limtations and preserves a party’'s legal rights. Thereafter,
in 1995 Dickson filed this suit in Louisiana state court agai nst
Panal pi na-N. J., Panal pina Gabon (Incorrectly identified as
Panal pi na Port Gentil), Alr Sea (Incorrectly identified as three
separate conpanies), SATRAM SEMJS, and L’ Union des Assurance de
Paris. Panal pina-N. J., Panal pi na Gabon, and Air Sea renoved the
suit to Federal Court.

In the district court, D ckson released and di sm ssed SEMIS
and L’ Uni on des Assurance de Paris. SATRAM has not appeared and
Di ckson has not sought a default judgnent against them The action
agai nst Panal pina-N.J. was dism ssed on summary judgnent. Thus,
the only defendants on appeal are Panal pi na Gabon and Air Sea.

Panal pi na Gabon is a Gabonese corporation with its principal
pl ace of business in Port Gentil, Gabon. Air Sea is a Sw ss
corporation with its principal place of business in Basel,
Switzerl and. Air Sea and Panal pina Gabon are subsidiaries of
Panal pina Wrld Transport, I nc. (“Panal pina World”), an
i nternational congl onerate having operations through subsidiaries
on six continents. Air Sea acts as a coordination/liaison office
for Panal pina Wrld' s subsidiaries on the Western Coast of Africa.

Panal pi na Gabon filed a notion to dismss for a |ack of
personal jurisdiction and Air Sea filed a notion for dism ssal due
to forumnon conveniens in the district court. The district court
granted both notions. Di ckson is appealing the orders of the

district court.



1.

The only issues Dickson brings before this Court are (1) did
the district court commt error in granting Panal pina Gabon’s
motion to dismss for lack of personal jurisdiction, and (2) did
the district court abuse its discretion in granting Air Sea’'s
noti on of forum non conveniens.

L1l

Absent any dispute as to the relevant facts, whether in
personam jurisdiction can be exercised over a defendant is a
question of law and subject to de novo review Ruston Gas
Tur bi nes, Inc. v. Dondal dson Co., Inc., 9 F.3d 415, 418 (5th Cr
1993).

A district court’s dismssal for forum non conveniens is
reviewed by a court of appeal for an abuse of discretion. Piper
Aircraft Co. v. Reyno, 454 U S 235, 257, 102 S. . 252, 266
(1981). Appellate courts “reviewthe |lower court’s deci si onmaki ng
process and conclusion and determne if it is reasonable,” they do
not “performa de novo analysis and nmake the initial determ nation
for the district court.” In Re Air Crash Disaster Near New
Ol eans, Louisiana, 821 F.2d 1147, 1167 (5th Gr. 1987).

| V.
To exercise personal jurisdiction over a nonresident
defendant, two requirenents nust be net. First, the nonresident
def endant nust be anenable to service of process under a State’s

| ong-armstatute. Jones v. Petty-Ray Geophysical, Geosource, Inc.,



954 F.2d 1061, 1067 (5th Cr. 1992). Second, the assertion of in
personamjurisdiction nust be consistent with the 14th Anendnent’s
Due Process ( ause. | d. Because Louisiana’ s long-arm statute
extends to the limts of due process, we only need to determne if
subj ecting Panal pina Gabon to suit in Louisiana would offend the
Due Process O ause of the 14th Arendnent. See LSA-R S. 13:3201(B).
See al so Petrol eumHelicopters, Inc. v. Avco Corp., 513 So.2d 1188,
1191 (La. 1987).

The Due Process CCause protects an individual’s liberty
interest in not being subject to the binding judgnents of a forum
wi th which the individual has established no neani ngful “contacts,
ties, or relations.” Burger King Corp. v. Rudzew cz, 471 U. S. 462,
474, 105 S. Ct. 2174, 2183 (1985), citing International Shoe Co. v.
Washi ngton, 326 U. S. 310, 66 S.Ct. 154 (1945). Requi ri ng that
i ndividuals have “fair warning that a particular activity my
subject [then] to the jurisdiction of a foreign sovereign,” Shaffer
V. Heitner, 433 U.S. 186, 218, 97 S. . 2569, 2587 (1977) (Stevens,
J., concurring), the Due Process Clause “gives a degree of
predictability to the |l egal systemthat all ows potential defendants
to structure their primary conduct with some m ni nrum assurance as
to where that conduct will and wll not render them liable to
suit.” Burger King, 471 US. at 474, 105 S.C. at 2183, citing
Wor | d- W de Vol kswagen Corp. v. Wodson, 44 U. S. 286, 297, 100 S. Ct.
559, 567 (1980).

Due process will not be offended if the nonresident defendant

has “certain mninmm contacts with [the forun] such that the



mai nt enance of the suit does not offend ‘traditional notions of
fair play and substantial justice.’” International Shoe, 326 U S
at 316, 66 S.Ct. at 158, quoting MIIliken v. Myer, 311 U S. 457,
463, 61 S.Ct. 339, 343 (1940). Wen an action “arises out of” a
defendant’s contacts wth the forum a “relationship anong the
defendant, the forum and the Ilitigation” is the essential
foundation of in personamjurisdiction. Shaffer v. Heitner, 433
U.S. 186, 204, 97 S.Ct. 2569, 2579 (1977). This type of
jurisdiction, in which the suit arises out of or is related to the
defendant’s contacts with the forum is comonly referred to as
“specific jurisdiction.” Helicopteros Nacional es De Col onbia, S. A
v. Hall, 466 U.S. 408, 414 n. 8, 104 S.C. 1868, 1872 n. 8 (1984).
Additionally, there may be instances “in which the continuous
corporate operations within a state [are] so substantial and of
such a nature as to justify suit against [a foreign defendant] on
causes of action arising fromdealings entirely distinct fromthose
activities.” International Shoe, 326 U.S. at 318, 66 S.Ct. at 159.
Wien this situation prevails, enabling the state to exercise
personal jurisdiction over a defendant in a suit not arising out of
or not related to the defendant’s contacts with the forum the
forumis said to have “general jurisdiction.” Helicopteros, 466
US at 414 n. 9, 104 S.Ct. at 1872. Defendants can be subject to
general in personam jurisdiction if they have “continuous and
systematic” contacts with the forum state. Perkins v. Benquet
Consolidated Mning Co., 342 U S. 437, 445, 72 S.C. 413, 418
(1952)



In the present case, Dickson avers that Panal pina Gabon is
subject to in personamjurisdiction in Louisiana under a specific
jurisdiction theory because of the contacts created when Air Sea
assi sted Dickson in contracting for vessel repairs with Panal pi na
Gabon in Gabon. Inthe alternative, D ckson clai ns Panal pi na Gabon
has continuous and systematic contacts with Louisiana to warrant
general jurisdiction. W w il consider Dickson's argunents in

turn.

A

As we stated above, when the litigation “arises out of” a
defendant’s contacts wth the forum a “relationship anong the
defendant, the forum and the Ilitigation” is the essential
foundation of specific jurisdiction. Shaffer, 433 U S. at 204, 97
S.C. at 2579. There nust be “sonme act by which the defendant
purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and
protections of its laws.” Hanson v. Denckla, 357 U S. 235, 253, 78
S.C. 1228, 1239-40 (1958). The *“purposeful availnent” el enent

“ensures that a defendant will not be haled into a jurisdiction
solely as a result of ‘random’® ‘fortuitous,’” or ‘attenuated
contacts, ... or of the ‘unilateral activity of another party or a

third person. Burger King Corp., 471 U S. at 475, 105 S.Ct. at
2183.
Di ckson maintains that the repair arrangenent w th Panal pi na

Gabon represents and establishes sufficient contacts to warrant



specific jurisdiction. Notably, however, there is no evidence in
the record of a witten or formalized contract between Panal pi na
Gabon and Dickson for the repair of the DICKSON |IV. The record
shows that a Dickson representative contacted the office of
Panal pina-N.J. in New Oleans which contacted Air Sea which
assi sted Dickson in contracting wi th Panal pi na Gabon for the repair
of Dickson’'s vessel in Gabon. Enpl oyees of Dickson traveled to
Gabon to inspect the facilities and to receive an estimate of
repai r. Panal pi na Gabon began the repairs in Gabon, but there is
a di spute as to whether Dickson actual |y accept ed Panal pi na Gabon’ s
of fer.

In any event, the existence of a contractual relationship
al though relevant, does not automatically establish sufficient
m ni mumcontacts. Burger King, 471 U S. at 478, 105 S. Ct. at 2185.
A contract is nmerely an internmedi ate step serving to tie up prior
consequences which thensel ves are the real object of the business
transacti on. | d. The factors of prior negotiations and
contenplated future consequences, along with the ternms of a
contract and the parties’ actual course of dealing, nust be
evaluated in determning whether the defendant purposefully
established mninmm contacts wthin the forum | d. Thus,
regardl ess of whether an actual witten contract existed, we nust
| ook to the prior negotiations, contenpl ated future consequences of
t he agreenent, and the actual course of dealing between the parties
to determne if mninum contacts existed between Panal pi na Gabon

and Loui si ana.



In attenpting to show sufficient mninmum contacts, D ckson
presents a three-part argunent. First, D ckson assunes that Ar
Sea made enough contacts with Louisiana, related to the repair
contract between Di ckson and Panal pi na Gabon, to subject Gabon to
Loui siana jurisdictionif those contacts are attri butable to Gabon.
The facts in the record, however, do not support Dickson’s initial
assunpti on.

The bul k of the negotiations to repair the DICKSON | V occurred
in Gabon, Africa and Basel, Switzerland. The arrangenent call ed
for its performance i n Gabon and contenpl ated only m ni mal contacts
bet ween Di ckson and ei t her Panal pi na Gabon or Air Sea i n Loui si ana.
Essentially, the transaction was a contract of repair between
Di ckson and Panal pina Gabon entered into in Gabon. The parties
contenpl ated t hat once Panal pi na Gabon repaired the vessel in Gabon
and D ckson nmade paynent, all contacts created by the arrangenent
woul d cease. Moreover, no portion of the perfornmance was to occur
in Louisiana. The sole place of perfornmance was to be on the coast
of Africa in Gabon. See Petty-Ray Geophysical, 954 F.2d at 1068.
Di ckson sought out Air Sea and Panal pina Gabon for the repairs;
nei t her enpl oyees nor agents of Panal pi na Gabon or Air Sea cane to
Louisiana to solicit the repairs of the specific vessel DI CKSON | V.
As the Suprenme Court has stated, the “unilateral activity of those
who claim sone relationship with a nonresi dent defendant cannot
satisfy the requirenent of contact with the forumstate.” Hanson
v. Denckla, 357 U S at 253, 78 S.C. at 1239-40. Because the

repairs on the DICKSON IV created only limted contacts wth



Loui siana, were perfornmed entirely outside of Louisiana, were
negotiated for primarily in Gabon, and were initiated by D ckson,
the contacts with Louisiana created by the repair contract or
arrangenent were not sufficient to establish the m ni mumcontacts
with the forumas required by due process.

Second, Dickson nevertheless attenpts to prove that the
contacts of Air Sea can be attributed to Panal pi na Gabon, asserting
that Air Sea acted as Panal pi na Gabon’s agent or that Air Sea was
the alter-ego of Panal pi na Gabon. D ckson’s argunent fails because
it cannot denonstrate that Panal pi na Gabon exercised control over
Air Sea.

Courts have |long presuned the institutional independence of
related corporations, such as parent and subsidiary, when
determning if one corporation’s contacts wiwth a forum can be the
basis of a related corporation’s contacts. See Cannon Mg. Co. v.
Cudahy Packing Co., 267 US. 333, 45 S.Ct. 250 (1925). This
presunpti on of corporate separateness, however, nay be overcone by
cl ear evidence. Donatelli v. National Hockey League, 893 F. 2d 459,
465 (1t Gr. 1990). I nvariably such clear evidence requires an
additional or a “plus” factor, “sonething beyond the subsidiary’s
nmere presence within the bosom of the corporate famly.” | d.
There nust be evidence of one corporation asserting sufficient
control to nake the other its agent or alter ego. 1d., 893 F. 2d at
465-66. See also Wal ker v. Newgent, 583 F.2d 163, 167 (5'" Gir.
1978); Wells Fargo & Co. v. Wells Fargo Exp. Co., 556 F.2d 406, 420

(9t Cir. 1977). Moreover, the burden of making a prima facie

10



show ng of such synbiotic corporate rel atedness i s on the proponent
of the agency/alter ego theory. Product Pronotions, Inc. V.
Coust eau, 495 F.2d 483, 492-93 (5'" Cir. 1974), overrul ed on other
grounds, | nsurance Corporation of Ireland v. Conpagni e des Bauxites
de Gui nee, 456 U. S. 694, 702-03, 102 S.Ct. 2099, 2104-05 (1982), as
stated in Burstein v. State Bar of California, 693 F.2d 511, 518 n.
12 (5" Gir. 1982).

It is wundisputed that Ar Sea frequently has benefited
Panal pi na Gabon by assisting maritinme conpanies in contracting with
Panal pi na Gabon for services in Gabon. But there is no evidence in
the record that Panal pina Gabon controlled Ar Sea. The record
shows that Air Sea is a “m ddl eman” who assists vessel owners in
contracting wth Panal pina Wrld subsidiaries in countries on the
West coast of Africa for maritine service. These facts alone are
not enough evidence to establish a prima facie case of control
Di ckson has not alleged concrete facts or introduced any evi dence
to show that Air Sea had any actual or apparent authority to bind
Panal pina Gabon, or that Air Sea and Panalpina Gabon have
di sregarded corporate formalities to the point of Air Sea being an
al ter ego of Panal pi na Gabon.

| n Hargrave v. Fibreboard Corporation, 710 F.2d 1154 (5" Cir.
1983), this Court set out factors to be considered in deciding
whet her a parent conpany can be held anenable to personal
jurisdiction because of the acts of a subsidiary. ld. at 1159
There is only a sibling corporate relationship between Air Sea and

Panal pi na Gabon by virtue of Panalpina Wrld s ownership of a

11



majority interest in each. Thus, it could be argued that an even
stronger showi ng under the Hargrave factors should be required.
Application of the Hargrave factors by anal ogy, however, fails to
denonstrate, even mnimally, that Panal pina Gabon controlled Air
Sea or was an alter ego of Air Sea.

The Hargrave factors are (1) anmount of stock owned by the
parent of the subsidiary; (2) did the two corporations have
separate headquarters; (3) did they have common officers and
directors; (4) did they observe corporate formalities; (5) didthey
mai nt ai n separate accounting systens; (6) did the parent exercise
conplete authority over general policy; (7) did the subsidiary
exercise conplete authority over daily operations. 1d. at 1160.

There is little evidence that any of the Hargrave factors tug
in favor of finding that Panal pina Gabon controlled Air Sea. No
busi ness was done outside of Gabon by Panal pi na Gabon; Panal pi na
Gabon’ s princi pal place of business is in Gabon and Air Sea’s is in
Switzerland; Panal pina Gabon did not dictate policy to Ar Sea;
Panal pina Gabon did not own any Air Sea stock; and neither
controlled the other’s daily operations. As this Court stated in
Hargrave, the nere fact that a corporate rel ationship exists is not
sufficient to warrant the assertion of jurisdiction over a related
corporate entity. Hargrave, 710 F.2d at 1159. Therefore we are
convinced that Dickson failed to carry the burden of establishing
a prima facie showi ng of sufficient control to establish an alter-
ego or agency relationship between Air Sea and Panal pi na Gabon.

In conclusion, Disckson’s argunent falters at every turn:

12



Di ckson assunes w thout adequately denonstrating that sufficient
specific contacts were made wth Louisiana to subject Panal pina
Gabon to personal jurisdictionif Air Sea’s acts as an i nternedi ary
can be inputed to Panal pi na Gabon; D ckson asserts that Air Sea
acted as Panal pi na Gabon’ s agent, but fails to adduce facts show ng
t hat Panal pi na Gabon controlled Air Sea; and Di ckson contends that
Panal pi na Gabon’s corporate affiliation wwth Air Sea is sufficient
evi dence of corporate control, but does not set forth facts to

denonstrate control or alter ego status under the Hargrave factors.

B

Unli ke the specific jurisdiction analysis, which focuses on
the cause of action, the defendant and the forum a general
jurisdiction inquiry is dispute blind, the sole focus being on
whet her there are continuous and systematic contacts between the
def endant and the forum Helicopteros, 466 U S. at 414, 104 S. C
at 1872. See Mary Twitchell, The Myth of General Jurisdiction, 101
Harv. L. Rev. 610 (1988). Due process requires that “conti nuous and
systematic” contacts exist between the State and the foreign
corporation to exercise general personal jurisdiction because the
forum state does not have an interest in the cause of action.
Hel i copteros, 466 U.S. at 415-16, 104 S. C. at 1872-73.

Despite the factually intensive nature of determ ning whet her
a def endant has “continuous and systematic” contacts, the Suprene
Court has only addressed two cases that have directly dealt with

general jurisdiction: Perkins v. Benquet Consolidated M ning
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Conpany, 342 U S. 437, 72 S.C. 413 (1952) and Helicopteros
Naci onal es De Col onbia, S. A v. Hall.

In Perkins v. Benquet Consolidated M ning Conpany, Benquet
Consolidated M ning Co. (“Benquet Mning”) was forced to halt its
m ni ng operations due to the Japanese occupation of the Philippine
| sl ands during World War I1. Wile the conpany was exiled fromthe
Phil i ppi nes, Benquet Mning' s president, general nmanager, and
princi pal stockholder returned to his honme in Chio. There he
conducted the conpany’s business, which included drawi ng sal ary
checks, using two Chi o banks to hol d conpany funds, hol di ng several
directors’ neetings, and reestablishing business in the Phili ppines
after the occupation. The president of Benquet M ning essentially
“carried on in Chio a continuous and systematic supervision of the
necessarily limted wartine activities of the conpany.” Perkins,
342 U.S. at 448, 72 S.C. at 419. Finding personal jurisdiction
over Benquet Mning in Chio, the Court held that these continuous
and systematic contacts with Chio were sufficient to hold them
subject to personal jurisdictionin Chio. 1d., 342 U.S. at 448, 72
S.C. at 420.

In Helicopteros Nacionales De Colonbia, S.A v. Hall, a
hel i copter acci dent occurred in Peruthat killed American citizens.
The relatives of those citizens sued the foreign defendant,
Hel i copteros, in Texas state court. The Court concluded that
because the accident did not arise out of or relate to the foreign
corporation’s activities in the forum state, specific personal

jurisdiction did not apply.
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Wth respect to whether there was general per sona
jurisdiction, the Court found that Helicopteros had never been
aut hori zed to do business in Texas, never had an agent for service
of process in Texas, never solicited business in Texas, never
signed a contract in Texas (although it did contract with residents
of Texas several tines), never had any enployee based in Texas,
never owned any real property in Texas, never mai ntained an office
in Texas, did not maintain any records in Texas, and did not have
any shareholders in Texas. Helicopteros, 466 U S. at 411-12, 104
S.Ct. at 1870-71.

Hel i copt eros, however, did have nunerous contacts with Texas.
For seven years, Helicopteros purchased helicopters, spare parts,
and accessories fromBell Helicopters in Texas; Helicopteros sent
prospective pilots to Texas training; and mnmanagenent and
mai nt enance personnel of Helicopteros visited Bell in Texas.
Hel i copteros, 466 U. S. at 411, 104 S.C. at 1870.

Not wi t hst andi ng the contacts Helicopteros had with Texas, the
Court held that the contacts did not “constitute the kind of
conti nuous and systemati c general business contacts the Court found
to exist in Perkins.” Helicopteros, 466 U S. at 416, 104 S.C. at
1873. “[PJurchases and related trips, standing alone, are not a
sufficient basis for a State’s assertion of jurisdiction.” 1Id.,
466 U.S. at 417, 104 S.Ct. at 1874.

Di ckson attenpts to show that Air Sea, along wth Panal pi na
Worl d and Panal pina-N. J., are the agents or alter egos of Panal pi na

Gabon in an effort to attribute continuous and systenmatic contacts
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w th Loui siana to Panal pi na Gabon. Di ckson all eges that Panal pi na
Gabon, through Air Sea, Panalpina Wrld and Panalpina-N.J.,
solicited business in Louisiana, contracted wth Louisiana
residents, and advertised in Louisiana. Di ckson attenpts to
establish an agency/alter-ego rel ationship by introducing vol unes
of exhibits, affidavits, and depositions into the record that
purportedly show how Panal pi na Wrld, Air Sea, and Panal pi na-N. J.
di sregarded corporate fornmalities wth respect to Panal pi na Gabon
bri ngi ng about continuous and systematic contacts with Loui siana.
As we previously stated, the nere fact that a corporate
relationship exists is not sufficient evidence to warrant the
assertion of jurisdiction over a related corporate entity.
Hargrave, 710 F.2d at 1159. There nust be control exerted by the
principal over the agents. Donatelli, 893 F.2d at 465-66.
Al t hough there is anple evidence of the Panal pina corporations
havi ng many deal i ngs with each another, there is no evidence in the
record of Panal pina Gabon exercising any control over Air Sea
Panal pi na Wrld, or Panal pina-N.J. These conpanies are separate
entities organi zed under the | aws of separate sovereigns. |ndeed,
the parties do not dispute that Panal pi na Gabon does not have any
of fi ces, sharehol ders, or enpl oyees | ocated in Louisiana, and that
contracts with Loui si ana conpani es were al ways perforned i n Gabon.
The record shows t hat Panal pi na Gabon sinply exercised its right to
structure its affairs in a manner calculated to shield it fromthe
general jurisdiction of foruns other than Gabon. Bearry v. Beech

Aircraft Corp., 818 F.2d 370, 375-76 (5'" Gir. 1987). Furthernore,
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Panal pina Gabon has not afforded itself the benefits and
protections of the | aws of Louisiana but has cal cul atedly avoi ded
them 1d. at 376. |In sum because the all eged agency or alter ego
relationship does not exist, Air Sea’'s actions in Louisiana could
not and did not establish any contacts, nuch | ess “continuous and
systematic” contacts, between Panal pi na Gabon and Loui siana as
required by due process to subject Panal pina Gabon to genera
personal jurisdictionin Louisiana. Helicopteros, 466 U.S. at 416,

104 S. . at 1873.

C.

Dickson also argues that in personam jurisdiction over
Panal pi na Gabon shoul d be established as a sanction for the failure
to participate in good faith discovery.

In I nsurance Corporation of Ireland, Limted v. Conpagni e des
Bauxites de Cuinee, 456 U S. 694, 102 S. Ct. 2099 (1982), the
Suprene Court held that the failure to conply with discovery
requests “may anmount to a |legal subm ssion to the jurisdiction of
the court, whether voluntary or not.” 1Id., 456 U S. at 704-05, 102
S.Ct. at 2105. The Court stated:

The expression of legal rights is often subject to
certain procedural rules: The failure to follow those
rules may well result in a curtailnment of the rights.

Thus, the failure to enter atinely objection to personal

jurisdiction constitutes, under Rule 12(h)(1), a waiver

of the objection. A sanction under Rule 37(b)(2)(A)
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consisting of a finding of personal jurisdiction has

precisely the sane effect.

After areviewof the record, we agree with the district court
that Dickson’s argunent is “wthout nerit and disingenuous.”
Panal pi na Gabon participated in good faith discovery. The record
reveal s that Panal pi na Gabon al |l owed a deposition to be taken of an
enpl oyee in New Ol eans and t he enpl oyee brought records requested
by Di ckson from Gabon. Unli ke Baxuites where the defendant did
nothing to cooperate with the plaintiff’s requests for di scovery or
the district court’s orders, it is clear that Panal pi na Gabon has
cooperated sufficiently. Therefore, we affirmthe district court’s

deni al of sanctions under Rule 37(b)(2).

V.

After the district court dismssed Panal pina Gabon, the
remai ni ng defendant, Air Sea, sought dism ssal on the grounds of
forum non conveni ens, which the district court granted.

An appel | ate court cannot reverse a district court’s granting
of a notion to dismss for forumnon conveni ens unl ess the district
court abused its discretion. Reyno, 454 U. S. at 255, 102 S.Ct. at
265. “[Where the court has considered all relevant public and
private interest factors, and where its bal ancing of these factors
i s reasonabl e, its decision deserves substantial deference.” 1d.,
454 U.S. at 257, 102 S.Ct. at 266.

I n di scussing the abuse of discretion standard of review, the

18



Suprene Court stated that “[t]he question, of course, is not
whet her this Court, or whether the Court of Appeals, would as an
original matter have dism ssed the action; it is whether the
District Court abused its discretionin so doing.” National Hockey
League v. Metropolitan Hockey O ub, 427 U S. 639, 642, 96 S. O
2778, 2780 (1976). Al though a list of exanples of abuses of
discretion is difficult to fornulate, generally, a district court
abuses its discretion when it grants a notion to dism ss wthout
oral or witten reasons or if it fails to address and bal ance the
rel evant principles and factors. In re Alr Crash Disaster, 821
F.2d at 1166. W will review the district court’s decision under
t hese established principles of appellate review

The doctrine of forum non conveniens was “crystallized” in
@ulf Gl Corporation v. Glbert, 330 U S. 501, 67 S.Ct. 839 (1947)
and its conpanion case Koster v. (Anerican) Lunbernmans Mitual
Casualty Conpany, 330 U.S. 518, 67 S.C. 828 (1947). Reyno, 454
US at 248 n. 13, 102 S.C. at 262 n. 13. The general principle
of the doctrine “is sinply that a court nmay resist inposition upon
its jurisdiction even when jurisdiction is authorized.” G| bert,
330 U.S. at 507, 67 S.Ct. at 842. The doctrine of forum non
conveni ens presupposes at |east two foruns where the defendant is
anendable to process and sinply furnishes criteria for choice
bet ween them ld., 330 US at 506-07, 67 S.C. at 842.
Therefore, once an adequate and available alternate forum is
identified, several “private” and “public” interest factors nust be

bal anced in order to determne if dismssal is warranted. 1d., 330
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US at 508, 67 S.C. at 843. The “private” interest factors are:

[T]he relative ease of access to sources of proof;

availability of conpulsory process for attendance of

unwi | 1'i ng,

and the cost of obtaining attendance of

willing, wtness; possibility of view of premses, if

view woul d be appropriate to the action; and all other

practi cal

problens that nmake trial of a case easy,

expedi ti ous and i nexpensi ve.

| d.

The “public” interest factors are:

[ T]he adm nistrative difficulties flowng from court

congesti on;

the “local interest in having |ocalized

controversies decided at hone”; the interest in having

the trial of a diversity case in a forumthat is at hone

with the | aw that nust govern the action; the avoi dance

of unnecessary problens in conflict of laws, or in the

application

of foreign law, and the unfairness of

burdening citizens in an unrelated forumwi th jury duty.

Reyno, 454 U. S.

at 241 n. 6, 102 S.C. at 258 n. 6, quoting

Glbert, 330 U S. at 509, 67 S.Ct. at 843.

The Court

i nterest factor

has enphasized that no one private or public

shoul d be given conclusive weight, and that the

plaintiff’s initial choice of forum should usually be respected.

In Re Air Crash Disaster, 821 F.2d at 1163. The central focus of

the forumnon conveni ens inquiry, however, is convenience. Reyno,

454 U. S. at 249,

102 S. . at 262.
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A

The case lawis clear that an alternate forumis adequate and
avai |l abl e when the entire case and all of the parties cone within
the jurisdiction of that forum Syndicate 420 at Ll oyd s London v.
Early American Ins. Co., 796 F.2d 821 (5th Cr. 1986). As the
district court observed, Dickson and its hull underwiters have
previously brought an action against Ar Sea in Swtzerland,
di spl ayi ng that an adequate and avail abl e alternate forumexists in
Switzerland. Although the substantive | aw governi ng the acti on may
be different, the differences in substantive |aw should not be
gi ven concl usi ve weight in a forumnon conveniens inquiry. Reyno,
454 U. S. at 248-49, 102 S . C. at 262. Not ably, however,
Switzerl and does recogni ze causes of action for both contract and
tort, and Dy ckson and its hull wunderwiters have adequately
preserved their legal rights against Air Seawith the filing of the
Zahl ungsbef ehl en.

The district court’s conditional dismssal conplieswithinre
Air Crash D saster Near New Ol eans, Louisiana, 821 F.2d 1147 (5th
Cir. 1987), in which this Court stated that a district court nust
“ensure that a plaintiff can reinstate his suit in the alternative
forum wi t hout undue inconvenience or prejudice and that if the
def endant obstructs such reinstatement in the alternative forum

that the plaintiff nmay returnto the Arerican forum” 1d. at 1166.

B.

I n bal ancing the private interest factors, the district court
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correctly concluded that the focal point of the litigation against
Alr Sea is in Switzerland. Although the suit arose out of the
damage to the DI CKSON IV, which occurred off the coast of Africa,
the allegations of Dickson necessitate an inquiry into the
negotiations and brokering of the deal between D ckson and
Panal pi na Gabon. The transaction was negotiated and brokered in
Switzerland and Gabon, the nmajority of the wi tnesses and enpl oyees
that handled the matter are located in Switzerland, and docunments
and ot her evidence of the negotiation and brokering is located in
Switzerland and Gabon. Furthernore, because Air Sea is based in
Switzerland, it is anenable to service of process, and any judgnent
| evied against Air Sea will be enforceable in Switzerland. Taking
all of the private interests into consideration, we agree with the
district court that they weigh heavily in favor of Switzerland as
t he nost conveni ent forum

Di ckson maintains, on the other hand, that the appropriate
forum shoul d be either Louisiana or Gabon because the capsize of
the vessel occurred in Gabon. W, however, do not focus solely on
the capsize of the vessel to determ ne the nobst conveni ent place
for the litigation between D ckson and Air Sea. The all eged
negli gence of Air Sea i nvol ves the coordi nati on of services and the
recommendati on of Panal pina Gabon as the entity to repair the
vessel . Indeed, the facts and evi dence surroundi ng the capsi ze of
the DICKSON |V, though relevant, are not of great consequence to a
determ nation of Air Sea’ s all eged negligence.

Appl ying the public interest factors, the district court found
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that the adm nistrative burdens will be no greater on a court in
Switzerland than on a court in Louisiana, that Gabonese or Sw ss
| aw must be applied, but that courts in Louisiana have an interest
in this litigation because the plaintiffs are residents of
Loui siana. Although the district court concluded that the public
interest factors mght point slightly toward Louisiana as the
appropriate forum the private interest factors favoring the
Switzerland forum outwei ghed the public interest factors.

We do not find that the district court abused its discretion
in granting Air Sea’s notion to dismss for forum non conveni ens.
Because the district court has considered all relevant public and
private interest factors, and the balancing of the factors was
reasonable, we will not disturb its judgnent. Reyno, 454 U.S. at

257, 102 S.C. at 266.

VI,

For the reasons assigned, we concl ude that Panal pi na Gabon i s
not subject to in personamjurisdiction in Louisiana and that the
district court did not abuse its discretion in dismssing the claim
agai nst Air Sea for forumnon conveniens. Therefore, we affirmthe
orders of the district court.

AFFI RVED.
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