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EMLIOM GARZA, Crcuit Judge:

Conni e Edwards (“Edwards”) appeals the district court’s grant
of sunmary judgnent in favor of Your Credit, Inc. (“Your Credit”).
Edwards al |l eges that Your Credit violated the Truth in Lendi ng Act
(“TILA”), 15 U.S.C. 88 1601 et seq., and Regulation Z, 12 C.F. R
8§ 226, by inproperly disclosing an insurance prem um on her | oan
financing applications. She contends that Your Credit should have
included the premum in the finance charge rather than in the
anount financed on the applications, an error that allegedly
resulted in the understatenent of the finance charge and t he annual

percentage rate (“APR’). Finding a genuine dispute of materi al



fact to exist, we reverse and renmand.
I

Edwar ds fi nanced t he purchase of a TV and VCR on two separate
occasions with Your Credit, a consuner finance conpany. Your
Credit makes small |oans to consuners to finance the purchase of
consuner goods at high interest rates, and in return, takes back a
security interest in the itemfinanced. Your Credit does not file
a Uni formComrercial Code-1 (“UCC’) financing statenent to perfect
its security interest; instead, it purchases nonfiling insurance.
This nonfiling insurance, as we di scuss bel ow, protects Your Credit
from| osses sustained solely as a result of its failure to file a
financing statenent.!?

On each occasion, Edwards purchased an item costing $100
Each time, when Edwards conpleted a | oan application, Your Credit
di scl osed to her that it had added $7.38 as a premum for credit
life insurance and $20 as a premiumfor nonfiling insurance to the
item s cost as part of the anobunt financed, for an anmount financed
of $127.38. Based on an APR of 168.89 percent, Your Credit then
calculated the finance charge on this $127.38, which canme to
$39.95. Thus, Edwards paid a total of $167.33 on each occasion, or
$67.33 in financing costs for each $100 purchase.

Using the $20, Your Credit paid a prem um under a naster
nonfiling i nsurance policy (the “policy”) that Voyager Property and

Casualty I nsurance Conpany (“Voyager”), a separate and unrel ated

. This opinion contrasts nonfiling insurance with general
defaul t i nsurance, which, for purposes of this opinion, “protect][s]
the creditor against the consuner’s default or other credit |oss.”
12 CF. R 8§ 226.4(b)(5).



i nsurance conpany, had previously issued it. The policy provided,
in pertinent part, that it covers |osses sustained where Your
Credit i s damaged t hr ough bei ng prevented fromobt ai ni ng possessi on
of the secured property or enforcing its rights under the security
agreenent “solely as the result of the failure of the Insured duly
to record or file the Instrunent with the proper public officer or
public office.” Voyager’s agent, Consuner |nsurance Associ ates,
Inc. (“CIA"), adm nistered the policy. The Adm nistrative Services
Agr eenent bet ween Voyager and Cl A gave CIA the “sole right to pay,
conprom se, reject or deny any such [nonfiling] claim”

Edwards filed a class action lawsuit alleging that Your Credit
had violated TILA, Regulation Z, and state l|law? by inproperly
di sclosing the nonfiling insurance premumin the anount financed.
She alleged that by including the premumin the anount financed
rather than in the finance charge, Your Credit had understated the
finance charge and the APR |If Your Credit had properly included
the premumin the finance charge, Edwards alleged that the APR
woul d have been 263 percent, rather than 168.89 percent. Because
Your Credit calculated the finance charge based on the anount
financed, Edwards also argued that it inproperly charged her
interest on the premumwhen it included the premumin the anount
financed.

Edwards prem sed her claimon two alternative theories. She

first argued that although the policy required Voyager to pay for

2 Edwards | ater dism ssed her state |aw cl ai ne when she
filed an anmended conpl ai nt.
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| osses sustained solely as a result of Your Credit’s failure to
file a financing statenent, the policy did not reflect the actual
practices of Your Credit and Voyager because Your Credit routinely
subm tted and Voyager (through CIA) routinely paid clains for any
| oss, no matter what the cause. In other words, Edwards argued
that the clains practices of Your Credit and Voyager transforned
the policy into a general default insurance policy for purposes of
t he proper TI LA di sclosure nethod, and that TILA therefore required
that the premum be included in the finance charge. Second,
Edwards clainmed that Voyager and Your Credit had an infornal
under st andi ng pursuant to whi ch Voyager woul d cancel the policy if
Your Credit submtted aggregate clains valued in excess of 89.25
percent of the aggregate prem uns paid. This 89.25 percent figure
all egedly served as an i nformal “stop-loss” provision and prevented
the risk of loss fromshifting from Your Credit to Voyager. No
ri sk having shifted, Edwards reasoned, Your Credit had effectively
retained the premium as a sort of self-insurance or bad-debt
reserve, which again required Your Credit to include it in the
fi nance charge.

Prior to ruling on whether to certify the suit as a class
action, the district court granted summary judgnent in favor of
Your Credit. The court first noted that the policy’s |anguage
unanbi guousl y established that the policy covered | osses due to the
failure to file a financing statenent. It then purported to | ook
behind the policy’ s | anguage to determ ne whet her Voyager and Your

Credit’s clains practices had “reforned” the policy into genera

-4-



default insurance, either through nutual error or fraud. It
concl uded that although Voyager may have paid clains for which it
was not |iable, no nutual error or fraud had occurred because both
Voyager and Your Credit had i ntended the policy to cover nonfiling
i nsur ance. The court also |ooked at summary judgnent record
deposition testinony to determ ne that the 89.25 percent figure was
only an internal figure that Voyager used to calculate its expected
profits and |osses and not an informal stop-loss agreenent.
Fi ndi ng no evidence that Your Credit was aware of this figure, the
court rejected this argunent as well, and granted sunmary judgnent
in favor of Your Credit. Because the court concluded that Your
Credit did not violate TILA it did not address Your Credit’s
argunents that the MCarran-Ferguson Act, 15 U S. C 8§ 1012(b),
preenpted this action. Edwards’ tinely appeal foll owed.
I

W review a district court’s grant of summary judgnent de
novo. See New York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d
336, 338 (5th Cr. 1996). W also review district court
determ nations of state |aw de novo. See Sal ve Regi na Coll ege v.
Russel |, 499 U. S. 225, 239, 111 S. . 1217, 1221, 113 L. Ed. 2d
190 (1991). Summary judgnent is appropriate when the record
di scl oses “that there i s no genuine i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of |aw.”
FED. R QGv. P. 56(c). The noving party bears the initial burden
of identifying those portions of the pleadi ngs and di scovery in the

record that it believes denonstrate the absence of a genui ne issue
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of material fact, but it is not required to negate el enents of the
nonnmovi ng party’s case. See Celotex Corp v. Catrett, 477 U S. 317,
325, 106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986). Once the
nmovi ng party neets this burden, the nonnoving party nust set forth
specific facts showi ng a genuine issue for trial and not rest upon
the allegations or denials contained inits pleadings. See FED. R
CGv. P. 56(e); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-
57, 106 S. . 2505, 2514, 91 L. Ed. 2d 202 (1986). Fact ual
controversies are construed in the light nost favorable to the
nonnmovant, but only if both parties have introduced evidence
show ng that an actual controversy exists. See Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (en banc).
11
Congress enacted TILA to pronote the “inforned use of credit
[and] an awareness of the cost thereof by consuners” by

“assur[ing] a neaningful disclosure of credit terns so that the

consuner will be able to conpare nore readily the various credit
terms available to him” 15 U S.C. 8 1601(a); see also Beach v.
OCcwen Fed. Bank, U S _ , 118 S. . 1408, 1409-10, 140 L. Ed.

2d 566 (1998); Mouwurning v. Famly Publications Serv., Inc., 411
U S 356, 363-69, 93 S. Ct. 1652, 1657-60, 36 L. Ed. 2d 318 (1973);
Fairley v. Turan-Foley Inports, Inc., 65 F.3d 475, 479 (5th Gr.
1995) . TILA requires a lender to disclose, inter alia, three
pi eces of information to a borrower: the anount financed, the
finance charge, and the APR See 15 U S. C. 8§ 1638. The APR is

calculated by reference to the duration of a loan, its paynent
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ternms, and the finance charge. See 15 U. S.C. 8 1606; First Acadi ana
Bank v. FDI C, 833 F.2d 548, 550 (5th Cr. 1987).

TI LA defines the finance charge as the “sum of all charges,
payable directly or indirectly by the person to whomthe credit is
ext ended, and i nposed directly or indirectly by the creditor as an
incident to the extension of credit.” 15 U.S.C. § 1605(a); 12
CF.R 8 226.4(a). A finance charge includes a “[p]rem umor other
charge for any guarantee or insurance protecting the creditor
agai nst the obligor’s default or other credit loss.” 8 1605(a)(5);
12 CF.R 8 226.4(b)(5). Some charges do not have to be included
in the finance charge, including filing fees paid to public
officials to perfect a security interest, see 8§ 1605(d) (1), and the
“prem um payable for any insurance in lieu of perfecting any
security interest otherwise required by the creditor in connection
wth the transaction, if the prem um does not exceed the fees and
charges . . . which would otherw se be payable.” § 1605(d)(2); 12
CFR 8 226.4(e)(2). “If acreditor collects and sinply retains a
fee as a sort of self-insurance against nonfiling it may not be
excluded from the finance charge.” Regulation Z, Oficial Staff
Interpretation, 12 CF. R 8 226, Supp. |, at 312 (1995) (enphasis
in original).

Understating the finance charge is a “type of fraud that goes
to the heart of the concerns that actuate the Truth in Lending
Act.” G bson v. Bob Watson Chevrolet-CGeo, Inc., 112 F. 3d 283, 287
(7th Gr. 1997) (Posner, CJ.). “To pronote the Act’s purpose of

protecting consuners, our court has nmade clear that creditors nust
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conply strictly with the nmandates of the TILA and Regulation Z.”
Fairley, 65 F.3d at 479; Smth v. Chapman, 614 F.2d 968, 971 (5th
Cr. 1980); MGowan v. King, Inc., 569 F.2d 845, 848 (5th Cr.
1978) (noting that TILA is designed to create enforcenent through
a systemof private attorneys general). “[T]he ‘renedi al schene of
TILA is designed to deter generally illegalities which are only
rarely uncovered and puni shed, and not just to conpensate borrowers

1"

for their actual injuries in any particular case. Fairley, 65
F.3d at 480 (quoting WIllians v. Public Fin. Corp., 598 F.2d 349,
356 (5th Cir. 1979)).
|V

Your Credit initially contends that the McCarran-Ferguson Act
(“McCarran Act”), 15 U.S.C. § 1012(b), bars our consideration of
the nmerits of this case. The McCarran Act provides: “[n]o Act of
Congress shall be construed to invalidate, inpair, or supersede any
| aw enacted by any State for the purpose of regul ating the busi ness
of insurance . . . unless such Act specifically relates to the
busi ness of insurance.” 8§ 1012(b). “The MCarran-Ferguson Act
establishes a formof inverse preenption, letting state | aw prevai
over general federal rules))those that do not ‘specifically
relate[] to the business of insurance.’” NAACP v. Anerican Famly
Mut. Ins. Co., 978 F.2d 287, 293 (7th Cr. 1992) (quoting
8§ 1012(b)). A state law preenpts a federal statute under the
McCarran Act if: (1) the federal statute does not “specifically

relate[] to the business of insurance;” (2) if the acts chall enged

are part of the “business of insurance;” (3) if the state has
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enacted a |l aw “for the purpose of regulating insurance;” and (4) if
application of the federal statute would “invalidate, inpair, or
supersede” a state law.® See Cochran v. Paco, Inc., 606 F.2d 460,
464 (5th Cr. 1979). It is wundisputed that TILA does not
“specifically relate[] to the business of insurance.” I|d.

Wt hout expressing any view as to whether the other prongs
have been net, the critical issue in this case is whether Your
Credit can bring forward any state |laws that application of TILA
may i nvalidate, inpair, or supersede. The | eadi ng case construing
t he nmeani ng of the phrase “invalidate, inpair or supersede” is SEC
v. National Securities, Inc., 393 U S. 453, 462-63, 89 S. (. 564,
569-70, 21 L. Ed. 2d 668 (1969). |In that case, the SEC sought to
unwind a nerger between two insurance conpanies based on
m sstatenments in their proxy statenents, although the state

i nsurance conmm ssi oner had previously authorized the nerger. The

3 The Seventh G rcuit recently suggested that phrasing the
test for McCarran Act preenption in four parts is erroneous in
light of United States Dep’t of the Treasury v. Fabe, 508 U. S. 491,
501, 113 S. C. 2202, 2208, 124 L. Ed. 2d 449 (1993). See Autry v.
Nort hwest Prem um Servs., 1998 WL 237426, at *10-11 (7th Cr. May
13, 1998). The Seventh G rcuit uses a three-part MCarran Act
preenption test. |d. Wthout nentioning our own four-part test set
out in Cochran, 606 F.2d at 464, we also recently stated that a
state | aw preenpts a federal |aw under the McCarran Act if (1) the
federal law in question does not specifically relate to the
“busi ness of insurance;” (2) the state |law was enacted for the
“purpose of regulating the business of insurance;” and (3) the
federal law may “invalidate, inpair, or supersede” the state
statute. See Munich Am Reinsurance Co. v. Crawford, 141 F. 3d 585,
590 (5th Cir. 1998). However, we then proceeded to exam ne what was
formerly prong two of the Cochran test as part of the revised
second prong; thus, in Minich we essentially conbined prongs two

and three of the Cochran McCarran Act preenption test. Because
resolution of this issue is unnecessary to the outcone, we express
no opinion as to what effect, if any, Fabe may have had on our

deci sion i n Cochran.
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i nsurers sought to use the McCarran Act as a shield, arguing that
failure to preenpt the SEC s actions would inpair, invalidate, or
supersede the state insurance comm ssioner’s authorization of the
merger. The Suprene Court refused to preenpt the SEC s actions,
noting that any i npai rnment woul d be “indirect” because “Arizona has
not commanded sonething which the Federal Governnent seeks to
prohibit.” Id. at 463, 89 S. . at 570. The Court al so found that
the federal interest in protecting sharehol ders was conpatible with
the state interest in protecting policyholders, and that the
federal and state laws were enacted to serve different ends,
further elimnating any possible inpairnment. 1d. Thus, follow ng
the Suprene Court’s guidance, we exam ne whether the conflict
between state and federal law is “direct” and the purposes for
which the state and federal |laws in question were enacted. |d.
Your Credit presents several state laws that it alleges
application of TILA may invalidate, inpair, or supersede. The
first two, LA Rev. STAT. ANN. § 9:3516(4) and 8 9:3549, are part of
t he Loui siana Consuner Credit Law, LA Rev. STAT. ANN. 88 9: 3501 et
seq. Section 9:3516(4) provides that the “[a] nount financed al so
i ncludes premuns payable for insurance procured in lieu of
perfecting a security interest otherwise required by the creditor
If the premiuns do not exceed the fees and charges which
woul d ot herwi se be payable.” Because this section is virtually
identical to 8 1605(d)(2) of the TILA and 8§ 226.4(e)(2) of

Regulation Z, we fail to see how application of TILA may
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invalidate, inpair, or supersede it.* See National Sec., 393 U. S
at 463, 89 S. C. at 570; NAACP, 978 F.2d at 295 (“Duplication
[ between a state and federal law] is not conflict.”). Next,
8 9:3549 provides that “[a]ny gain or advantage to the extender of
credit . . . fromsuch insurance or its provisions or sale shal

not be considered as a . . . loan finance charge in violation of
this chapter in connection with any contract or agreenent nade
under this part.” Section 9:3549 does not define the neaning of
“such insurance,” and no courts have interpreted this section.

“This part,” however, appears to refer to Part VI of the Louisiana
Consuner Credit Law, wherein 8§ 9:3549 is found. Part VI covers
“credit life insurance, credit di snmenbernent insurance, and credit
health and accident insurance.” 8§ 9:3542(A). Since nonfiling
insurance is not one of the types of insurance listed in
8 9:3542(A), the phrase “such insurance” in 8 9:3549 would not

appear to cover nonfiling insurance. Hence, this sectionis sinply

i napplicable.®

4 Your Credit also contends that because 8§ 9:3516(4)
approves nonfiling insurance, we should pretermt our inquiry at
this point. Your Credit’s argunent m sses the nmark. Whet her

Loui si ana approves nonfiling insurance is not in question; what is
in question is whether the premum for which Your Credit charged
Edwards was for nonfiling or general default insurance.

5 Al t hough neither party has brought LA. REv. STAT. ANN.
8§ 9:3516(23)(a) (i) to our attention, we note that Louisiana
anended the definition of “l oan finance charge” in 1997 by del eting
t he phrase “prem umor ot her charge for any guarantee or insurance
protecting the |ender against the consuner’s default or other
credit loss.” 1997 La. Acts 1033 § 1. Because Edwards financed
her purchases in January, 1996, this anendnent, if it has any
effect, would only matter if it were to apply retroactively. No
| egislative history exists to indicate whether the anendnent was
intended to have retroactive effect. Louisiana courts have
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Qur conclusions with regard to 88 9:3516(4) and 9: 3549 are
strengthened by our finding with regard to Your Credit’'s next
argunent ))nanely, Your Credit and am ci Consuner Credit |nsurance
Association (“CCIA’) argue that Louisiana has created a
conprehensive regulatory schene through the Louisiana Consuner
Credit Law, and that this regulatory schenme nay be disrupted if
TILA is not preenpted. See Crawford v. Anerican Title Ins. Co.,
518 F.2d 217, 218 (5th Cr. 1975) (“The MCarran Act renders the
federal antitrust Ilaws inapplicable when state legislation
general |y proscribes, permts or otherw se regul ates the conduct in
question and authorizes enforcenent through a schene of
adm ni strative supervision.”). Qur review of Louisiana case |aw
suggests that Louisiana has not, in fact, regulated the conduct in
question. “The basic difference between the federal and state | aws
is that the Truth in Lending [Act] is a disclosure | aw whereas the
[ Loui si ana Consuner Credit Law] governs the essentials of the
transaction itself.” Reliable Credit Corp. v. Smth, 418 So. 2d
1311, 1314 n.2 (La. 1982); see al so Dengel v. Hi bernia Nat. Bank of
New Ol eans, 539 So. 2d 947, 949 (La. C. App. 1989) (“Both sides
agree that Loui siana has no di sclosure requirenents.”); Kathleen M
Overcash, Note, Usury and Consuner Credit Law in Louisiana, 53

TULANE L. ReEv. 1439, 1462-63 & n.175 (1979). As TILA and state |aw

indicated that the statute in effect at the tinme the parties enter
into the transaction is the statute that should be applied to
determ ne whet her the statute has been violated. See Plan Inv. of
New Orleans, Inc. v. Fiffie, 405 So. 2d 1094, 1095 (La. C. App.
1980). Accordingly, we will not consider what effect, if any, this
anendnent nmay have.
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were enacted for different purposes to serve different ends, no
direct inpairnent exists. See also United States v. Cavin, 39 F
3d 1299, 1305 (5th Gr. 1994) (holding that the McCarran Act did
not strip federal court of jurisdiction over acrimnal prosecution
for mail fraud by operators of an insurance business even though
Loui siana state insurance regulators also sought crimna
convictions for the sane conduct).

Finally, CC A presents the Louisiana Unfair Trade Practices
Law (“LUTPL"),® LA Rev. STAT. AWN. § 22:1211 et seq., for our
consideration. It reasons that since LUTPL nay al so cover the acts
conpl ai ned of here and LUTPL does not provide a private cause of
action, if TILA and its private cause of action are not preenpted,
Loui siana’s choice not to provide a private renedy under LUTPL may
be invalidated, inpaired, or superseded. W recently noted that
the “precise degree to which a state statute may be inpaired so as
to trigger the McCarran-Ferguson Act is not well settled.” Muinich
Am Reinsurance Co. v. Crawford, 141 F. 3d 585, 595 (5th CGr.
1998). Although the circuits have split on whether MCarran Act
preenption arises where both state and federal |aw prohibit the

sane action but the state does not provide a private cause of

6 CCl A al so suggests that LUTPL may provide an alternative
basis for McCarran Act preenption because Louisiana has chosen to
regul ate deceptive trade practices. W have previously rejected
this precise argunent in FTC v. Dixie Finance Co., 695 F.2d 926,
930 (5th Cr. 1983), al beit under the second prong of M Carran Act
preenption test set forth in Cochran, 606 F.2d at 464. The
analysis set forth in Dixie Finance is equally applicable in this
case, and for the sake of brevity, we will not repeat it.
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action,’” we have no occasion to address this question here for two
reasons. First, CCIA mscharacterizes Louisiana |[aw Louisiana
courts have not adopted a unified position as to whether LUTPL
includes a private right of action. Conpare Herndon & Assocs.,
Inc. v. GCettys, 659 So. 2d 842, 846 n.3 (La. C. App. 1995
(rejecting contention that the “conm ssioner has exclusive
jurisdiction over allegations of unfair practices in the insurance
i ndustry”) and Citizens Bank & Trust Co. v. West Bank Agency, Inc.,
540 So. 2d 440, 443 (La. Ct. App. 1989) (sane), with Causen v.
Fidelity & Deposit Co. of Maryland, 660 So. 2d 83, 86 (La. C. App.
1995) (finding no private cause of action to exist under LUTPL
where no valid, underlying and substantive cl ai mexi sts upon which
i nsurance coverage could be based); see also Tatum v. Colonial
Ll oyds Ins. Co., 702 So. 2d 1076, 1077 (La. C. App. 1997) (stating

that Causen applies only where no wvalid, underlying and

substantive insurance claimcan be brought). Even if no private
! The First, Fourth, Seventh, and Ninth Grcuits hold that
if a practice is illegal under both state and federal |aw but

federal |aw provides for a stronger renedy, the MCarran Act does
not preenpt the federal law. See Villafane-Neriz v. FDIC, 75 F. 3d
727, 735-36 (1st Cr. 1996) (Federal Deposit |Insurance Act);
Mer chants Hone Delivery Serv., Inc. v. Frank B. Hall & Co., 50 F. 3d
1486, 1492 (9th Cir. 1995) (RICO; NAACP, 978 F.2d at 295-97
(holding that MCarran Act did not preenpt application of Fair
Housi ng Act against redlining by insurance conpani es where state
| aw out| awed the practice but provided no private renedy); Mckey
v. Nationwde Ins. Cos., 724 F.2d 419, 421 (4th Gr. 1984) (sane).
The Eighth G rcuit has found the McCarran Act preenpts a federal
| aw when the federal renedy is stronger, see Doe v. Norwest Bank of
M nnesota, N A, 107 F. 3d 1297, 1307 (8th Cr. 1997) (RICO, while
the Sixth Crcuit has adopted both positions. Conpare Kenty v.
Bank One, Col unmbus, N. A, 92 F.3d 384, 393 (6th G r. 1996) (R CO
with Nationwide Mut. Ins. Co. v. Cisneros, 52 F.3d 1351, 1363 (6th
Cir. 1995) (Fair Housing Act).
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right of action exists under LUTPL, however, the contention that
Loui siana has a reasoned policy against allowing private suits
based on fraud and m srepresentations by insurance conpanies is
incorrect. Louisiana permts private fraud and m srepresentation
actions against insurance conpanies. See Mrlte v. Certified
Ll oyds, 569 So. 2d 1120, 1124 (La. C. App. 1990); see also CGettys,
659 So. 2d at 846 n.2. Since Louisiana has not seen fit to
prohi bit these suits, CCl A's argunent that renedi es under LUTPL and
TILA differ significantly enough to potentially give rise to
McCarran Act preenptionis neritless. See Sabo v. Metropolitan Life
Ins. Co., 137 F.3d 185, 195 (3rd Cr. 1998) (finding no MCarran
Act preenption because even though a Pennsylvania statute simlar
to LUTPL did not contain a private cause of action, state courts
had held that common | aw actions for fraud and m srepresentation
covered the sane ground).

W have found no state enactnent that mght be inpaired,
i nval i dated, or superseded by the application of TILA As such, the
McCarran Act does not preenpt TILA here, and we turnto the nerits.

\%
A

The district court held that the |anguage of the policy
unanbi guously created nonfiling insurance. It then treated Edwards’
argunent that the clains practices of Your Credit transforned the
policy into general default insurance as an argunent that the
policy had been refornmed, which it stated may occur in the case of

either fraud or nutual error. Finding neither present, the court
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rej ected Edwards’ argunent. The court concluded that “[i]f Voyager
is paying clains under the policy for which it is not |iable, then
Voyager has a cause of action against Your Credit to recover these
clains. Voyager’'s decision to pay a claimit nmay not be required
to pay does not constitute a violation of TILA or Regulation Z.~
On appeal, Edwards contests the district court’s conclusion that
her argunment should be analyzed as sounding in reformation. She
renews her contention that Your Credit’s <clains practices
transforned the policy into one insuring against general default.

We agree with the district court that the policy’s |anguage
unanbi guously created a nonfiling insurance policy. See Anerican
Aviation & Gen. Ins. Co. v. CGeorgia Telco Credit Union, 223 F.2d
206, 207 (5th Gr. 1955). W disagree, however, with the court’s
concl usion that Edwar ds’ ar gunent sounds in reformation.
Reformation i s an equi tabl e renedy that nmay be used when a contract
between the parties fails to express their true intent, either
because of nutual m stake or fraud. See, e.g., Richard v. United
States Fidelity & Guar. Co., 175 So. 2d 277, 288 (La. 1965).
Ref ormati on m ght apply, for exanple, if Your Credit submtted a
claimarising as a result of a general default and Voyager denied
the claim Your Credit m ght then argue that the policy should be
reformed because the parties intended to wite a general default
policy, although the policy, as actually witten, covered | osses
due solely to Your Credit’s failure to file a financing statenent.

Edwar ds, however, contends that Your Credit and Voyager

deli berately structured the formof the policy in stark contrast to
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its substance to take advantage of consuners for their nutual
benefit. Such an argunent is akin to the substance-over-form
doctrine in tax law in which we | ook past the labels the parties
give to a structure to determne its economc reality. See Gegory
v. Helvering, 293 U S. 465, 469, 55 S. . 266, 267, 79 L. Ed. 596
(1935) (holding that the econom c substance of a transaction rather
than its formdetermnes its tax treatnent); Waterman S.S. Corp.
v. Comm ssioner, 430 F.2d 1185, 1192 (5th Cr. 1970) (“[Clourts
w Il |ook beyond the superficial formalities of a transaction to
determ ne the proper tax treatnent.”), overrul ed on ot her grounds,
Uley v. Conm ssioner, 906 F.2d 1033, 1037 n.7 (5th Cr. 1990).
The Suprenme Court and many other courts, including this one, have
appl i ed the substance-over-formdoctrine to consuner finance |aw.
See, e.qg., Murning, 411 U.S. at 366 n.26, 93 S. . at 1659 n. 26;
Meyers v. O earview Dodge Sales, Inc., 539 F.2d 511, 515 (5th Gr.
1976) (“[A] ppellant’s argunent el evates form over substance in an
effort to avoid the realities of the credit transaction.”); see
also Adiel v. Chase Fed. Sav. & Loan Ass’'n, 810 F.2d 1051, 1053
(11th Cr. 1987) (sane); H ckman v. diff Peck Chevrolet, Inc., 566
F.2d 44, 46 (8th Cr. 1977) (“The [Truth in Lending] Act is
remedial in nature, and the substance rather than the form of
credit transactions should be examned in cases arising under
it.”). Thus, the substance-over-formdoctrine provides the proper

framework for analyzing this case.?®

8 At oral argunent, amci CCl A (appearing on behalf of Your
Credit) argued that nonfiling insurance is a special form of
general default insurance, and that clains under each are
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1

At first glance, Edwards’ argunent))that Your Credit should
have disclosed the premum in the finance charge rather than
disclosing it in the anount financed))is difficult to conprehend.
After all, Edwards knew that Your Credit was charging her for
nonfiling insurance, even if Your Credit included the premumin
the wong category. This apparent difficulty with Edwards’
argunent has puzzled nore than just the district court in this
case. Al t hough no court of appeals has addressed whether a
creditor’s clains practices can convert nonfiling insurance into
general default insurance for purposes of the proper nethod of TILA
di scl osure, state and federal district courts have reached varying
concl usions on this question. Courts that have applied a substance-
over-formanal ysis to | ook beyond the express terns of a policy to
the surrounding circunstances have tended to find questions of
material fact preventing summary judgnment or have found viol ati ons

of TILA, Regulation Z, and in sone cases, state |law.® See Di xon v.

differentiated only by the basis for the claim Assum ng,
arguendo, that CCl A's argunent is correct, we can determ ne whet her
a given policy should be classified as general default insurance or
nonfiling i nsurance only by | ooking at the policy | anguage and the
basis of clains filed under it. By CCOA s own argunent, therefore,
we nust | ook behind the policy’s | anguage to Your Credit’s clains
practices to determ ne whether Edwards’ argunents have nerit.

o Sone of these cases have invol ved purchase noney security
interests (“PMSIs”) on consuner goods, which are automatically
perfected without the need to file a financing statenent. See,
e.g., LA Rev. StaT. ANN. 8 10:9-302(1)(d). Although a loss solely
duetoafailureto file a financing statenent can thus never occur
on a PMSlI, creditors in sone of the above cases have charged
debtors for nonfiling insurance. See, e.g., Myers v. WS. Badcock
Corp., No. 94-331-CA, slip op. at 4 (Fla. CGr. C. 1995).
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S & S Loan Serv. of Waycross, Inc., 754 F. Supp. 1567, 1574-75
(S.D. G. 1990) (finding that clainms practices of insurer and
insured created a material question of fact as to whether policy
| abeled as nonfiling insurance was in fact general default
i nsurance); Johnson v. Aronson Furniture Co., No. 96-C 117, 1997 W
160690, at *4 (N.D. Ill. Mar. 31, 1997) (order denying notion to
dismss); Kirby v. Heilig-Myers Furniture Co., No. 2:95-CV-135PG
slip op. at 2 (S.D. Mss. Cct. 31, 1996) (order denying summary
judgnment on TILA clains); Walnsley v. Mercury Fin. Corp., No. 92-
433-Cl V- MARCUS, slip op. at 8-13 (S.D. Fla. Sept. 10, 1993) (order
denying notion to dismss); Myers v. WS. Badcock Corp., No. 94-
331-CA, slip op. at 4-6 (Fla. Gr. C. Nov. 22, 1995), aff’'d 696
So. 2d 776, 783-84 (Fla. Dist. C. App. 1996); Wi tson v. Warehouse
Home Furnishings Distribs., Inc., CV-94-177, slip op. at 10-14
(Ala. Cr. C. Aug. 17, 1995) (“Witson |I"), aff’d in relevant
part, 1997 W. 626108, at *9-12 (Ala. Oct. 10, 1997) (“Witson I1").
By contrast, courts that have only | ooked at a policy’'s express
ternms have tended to reject simlar argunents to those presented by
Edwards here. See, e.g., Mtchell v. Industrial Credit Corp., 898
F. Supp. 1518, 1527-28, 1531 (N.D. Ala. 1995); In re Pinkston, 183
B.R 986, 989-90 (Bankr. S.D. Ga. 1995). Nei t her Mtchell nor
Pi nkst on, however, anal yzed the provisions of UCC Article 9, which
undercuts their persuasive authority. See Mtchell, 898 F. Supp.
at 1531; Pinkston, 183 B.R at 989-90.

Because nonfiling insurance generally covers | osses due solely

to a secured creditor’s failure to file a financing statenent, it
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is inmportant to clearly understand when such a | oss can occur. As
coment ators have noted, nonfiling insurance covers a very narrow
ri sk. See Jeffrey Langer & Kat hl een Keest, Interest Rate Regul ation
Devel opnments in 1995: Continuing Liberalization of State Credit
Card Laws and “Non-Filing” Insurance as “Interest” Under State
Usury Laws, 51 Bus. Law 887, 895 (1996) (“The purpose of non-filing
insurance is to protect |enders against adverse consequences of
failing to perfect their security interest by public filing. This
is a very limted risk, as it is triggered only when another
secured party obtains priority as a result of the creditor’s
failure to record its lien.”). Ful | understanding of nonfiling
i nsurance, however, cones only fromcareful analysis of UCC Article
9, and, in our case, Louisiana s enactnent thereof.?

In Loui siana, as el sewhere, two steps are needed to create a
fully enforceable security interest. First, a security interest
attaches in the property collateralized when a debtor signs a
security agreenent or financing statenent containing a description
of the collateral for which value has been given and in which the
debtor has rights. See LA Rev. Stat. ANN. 88 10:9-203(1), 9-402(1).
Second, that security interest is perfected (for our purposes) when
the creditor files a copy of the security agreenent or financing
statenent with the appropriate public officials. See LA Rev. STAT.
ANN. 88 10:9-302(1), -303(1), -402(1), -403. By definition,

therefore, a secured creditor who does not file a financing

10 Wth the exception of UCC § 9-503, Louisiana statutes
correspond to the UCC for all purposes relevant to this decision.
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statenent is unperfected. The distinction between perfected and
unperfected secured creditors becones inportant in 8§ 10:9-312(5),
whi ch provides that between two perfected secured creditors, the
creditor that perfects first in time receives priority.! See LA
Rev. STAT. ANN. § 10: 9-312(5)(a). Between two unperfected creditors,
the creditor whose security interest attaches first in tinme has
priority, 8 10:9-312(5)(b), and in the case of a perfected creditor
and an unperfected creditor, the perfected creditor has priority.
See LA. Rev. STAT. ANN. 8 10:9-301(1)(a). One final note: Article 9
treats consuners sonewhat differently than commercial entities.
The nost i nportant of these differences for our purposes arises in
8§ 10:9-204(2), which |limts the operation of after-acquired
property clauses on consuner goods to property acquired within ten

days after the secured party gives value for the item?! See id.

1 Section 10:9-312(5) provides:

[Plriority between conflicting security interests in the sane
collateral shall be determ ned according to the follow ng rules:

(a) Conflicting security interests rank according to
priority intim of filing or perfection. Priority dates
from the tinme a filing is first nade covering the
collateral or the tinme the security interest is first
perfected, whichever is earlier, provided that there is
no period thereafter when there is neither filing nor
perfection.

(b) So long as conflicting security interests are
unperfected, the first to attach has priority.

| d.

12 Section 10: 9-204(2) provides that “[n]o security interest
attaches under an after-acquired property clause to consuner goods
ot her than accessions [] when given as additional security unless
the debtor acquires rights in them within ten days after the
secured party gives value.” Id. “Consuners goods” are goods that
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Wth this discussion of Article 9 as a springboard, it is
apparent that nonfiling insurance (such as the policy at issue
here) may cover | osses sustained in three possible ways. |If anot her
secured creditor subsequently files a financing statenent covering
goods previously financed by Your Credit, such a loss may be
covered because the conbi ned operation of 8§ 10:9-301(1)(a) and
-312(5) accords priority tothe creditor that perfects its security
interest first, and Your Credit would have had priority save for
its failure to file a financing statenent.®® 88 10:9-301(1)(a),
-312(5)(a); see also Wal nsl ey, No. 92-433-Cl V-MARCUS, slip op. at
3 n.1 (“[Where another creditor has filed against the sane
collateral, and the debtor defaults, Mercury is in a worse position
by its failure to file, because its claimis subordinate to the
lien creditor.”). A covered |loss may also occur when a debtor
sells an itemfinanced by Your Credit to another consuner (such as
at a garage sale) and does not informthe purchaser that the item
is covered by a security interest, because under § 10:9-307(2),
Your Credit’s security interest would have been effective agai nst

t he purchaser if Your Credit had filed a financing statenment.* |d.

are “used or bought for use primarily for personal, famly or
househol d purposes.” LA Rev. STAT. ANN. 8 10:9-109(1).

13 This anal ysis assunes that if a good is repossessed and
sold, the proceeds fromits sale are insufficient to satisfy the
debtor’s obligations to both creditors.

14 Section 10:9-307(2) provides that “[i]n the case of
consuner goods, a buyer takes free of a security interest even
t hough perfected if he buys wthout know edge of the security
interest, for value and for his own personal, famly, or household
pur poses unless prior to the purchase the secured party has filed
a financing statenent covering such goods.” Id.
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Finally, where a debtor declares bankruptcy and Your Creditor’s
secured interest would not have been avoidable if Your Credit had
filed a financing statenent, a covered | oss may occur.?® 11 U. S. C
8 b544(a); LA Rev. STAT. ANN. 8§ 10:9-301(3). I n other instances,
however, whether a |loss may be covered depends upon the facts of
the case. For exanple, if Your Credit financed a purchase for a
consuner on whom another secured |ender had previously filed a
financing statenent covering all of the consuner’s goods, Your
Credit woul d have priority as to the goods it financed if nore than
ten days had el apsed between the tine when the other |ender filed
the financing statenment and Your Credit financed the purchase

8§ 10:9-204(2). In sonme circunstances, however, there can be no | oss
due to Your Credit’'s failure to file. Two such instances occurs
when a debt or skips town or gets thrown in jail and stops payi ng on
the account. Wiile Your Credit nmay have sustained a loss, filing
a financing statenent would not have prevented the debtor from
ski pping town or getting thrown in jail and hence, the |oss from
occurring. See Wiitson |1, 1997 W. 626108, at *25 (noting that
nonfiling insurance does not cover |osses caused by debtors that
skip town). Again, no covered |oss occurs when a debtor signs a

security agreenent wth another secured |ender covering goods

15 Leavi ng asi de househol d exenptions under 11 U.S.C. § 522,
under 11 U S.C. § 544(a), a trustee may assert the rights of a
hypot hetical |ien creditor under LA Rev. STAT. ANN. 8§ 10: 9-301(3).
Under 8§ 10:9-301(1)(b), a hypothetical lien creditor prevails over
an unperfected security interest. Thus, the conbi ned operation of
§ 10:9-301(1)(b) and 11 U S.C. § 544 neans that Your Credit may
sustain a loss solely as a result of its failure to file a
fi nanci ng statenent.
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previously financed by Your Credit and neither files a financing
statenent because Your Credit has priority over the other |ender
under 8 10:9-312(5)(b) and can repossess the collateralized
property if it so desires. See id.
2

W now turn to the summary judgnent evidence in this case.
Edwar ds presents the sunmary j udgnent record deposition of Rebecca
J. Billeaudeaux, Your Credit’s nmanager in Baton Rouge, to support
her argunment that Your Credit’s clains practices transforned the
policy into general default insurance for purposes of the proper
met hod of TI LA disclosure. According to Bill eaudeaux’s deposition,
Your Credit filed 58 clains under the policy for the nonth of
Sept enber 1996, all of which Voyager paid. Although Bill eaudeaux’s
testinony is less than clear, 9 of these 58 clains may have been
based on covered | osses))because anot her secured creditor had filed
a financing statenent covering the goods in question, because the
debtor sold the goods financed to another consuner, or because of
t he debtor’s bankruptcy.?® It is unclear whether another 29 cl ai ns
were based on covered |osses because of inprecision in
Bi | | eaudeaux’s answers. In 21 of these 29 clains, she indicated
that although the <collateral had been “pledged” to another

creditor, no financing statenent had been filed by the other

16 We enphasi ze the word “nmay” because sone of these | osses
may not, in fact, have been covered because of limtations inposed
by 88 10:9-204(2) and -307(2). As the factual record is

insufficient to enable us to nake this determ nati on and the i ssue
is nonessential to the outconme, we assunme w thout deciding that
these nine clainse were fil ed based on covered | osses.
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creditor. Neither Article 9 nor Louisiana s enactnment thereof uses
the term*®“pl edged,” so we assune that she neant that the debtor had
signed a security agreenent with the other creditor covering the
good that Your Credit had financed but that the other creditor had
not filed a financing statenent, neaning that the other creditor
woul d al so be unperfected. 88 10:9-302(1), -303(1), -402(1), -403.
In such a case, because 8§ 10:9-312(5) gives priority to the
unperfected creditor whose interest attaches first and § 10:9-
204(2) limts the application of after-acquired property clauses
agai nst consuners, Your Credit would have priority over the other
creditor unless the debtor had financed the good from Your Credit
wthin ten days after signing the security agreenent with the other
creditor. 88 10:9-204(2), -312(5)(a). Gven the narrow scope of
coverage in these circunstances, it is unlikely that nost of these
21 clains represent covered losses. In the other eight clainms in
this category, it is inpossible to determne from Bill eaudeaux’s
answers whether in fact the claims were filed based on covered
| osses. ! Finally, another 20 out of the 58 clains represent | osses

that could not be covered by the policy. In sone cases, the debtor

17 In one claim for exanple, Your Credit submtted a claim
for an account with an outstandi ng bal ance of $0.17. In another,
Your Credit submitted a claim for $180.31 even though it had
previ ously obtained a judgnment against the debtor for $125.49 and
the master policy between Voyager and Your Credit limts clains to
the lesser of the value of the collateral or the outstanding
bal ance. Your Credit attenpts to negate this damagi ng evi dence by
claimng that if it later recovers a judgnent against a debtor on
whom it has previously filed a claim it refunds the claimto
Voyager. \Wile laudable and partially solving the problem Your
Credit does not allege that it refunds clains to Voyager when it
wongly files a claim but does not recover any noney from the
debt or.
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ski pped town or got thrown in jail; filing a financing statenent
woul d not have prevented the debtor from skipping town or getting
throwmn in jail, and so the loss would not result solely from Your
Credit’s failure to file. See Whitson Il, 1997 W. 626108, at *25.
In approximately 10 of these 20 clains, Your Credit filed suit in
state court to recover the collateral, yet it nevertheless filed a
claim Although Your Credit may have sustained a |oss on these
clains, we fail to see howits |oss occurred solely as a result of
its failure to file. To summari ze: we assunmed w thout deciding
that only 15.5 percent of the clains that Your Credit filed and
Voyager paid were covered; approximately 50 percent of the clains
were nost likely not covered, although it is inpossible to
determ ne for certain on the factual record now before us; another
34.5 percent of the clains represent |osses that, based on the
evi dence now before us, could not have been covered under the
policy. Since as many as 84.5 percent of the clains that Your
Credit filed and Voyager paid may be based on | osses not covered by
the policy, Edwards has created a material question of fact as to
whet her the policy insured, in substance, agai nst general default.?®
See al so Dixon, 754 F. Supp. at 1574 (finding a material question
of fact because, anong ot her reasons, there was no evidence that
the insurer evaluated or rejected a claimmnmde under a nonfiling

i nsurance policy).

18 Your Credit conclusorily alleges that the clains for
Septenber 1996 submtted by Edwards are unrepresentative of its
overall clains practices. Your Credit did not submt any evidence
of its overall clains practices to support its argunent. In the
absence of any such evidence, we reject Your Credit’s argunent.

-26-



Your Credit attenpts to counter Edwards’ evidence by
subm tting evidence suggesting that the policy’s substance and form
coi nci ded. In his summary judgnent record deposition, Tom E
McCraw, Senior Vice President of Operations for Voyager, stated
t hat Voyager does not sell general default insurance and that he
does not know anyone who does. MCraw noted that insurers do not
sell general default insurance because it gives lenders no
incentive to attenpt to collect delinquent |oans. Undercutti ng
McCraw s testinony is the fact that the very terns of TILA and
Regul ation Z that require I enders to include prem uns for general
default insurance in the finance charge, see 15 U S C
8§ 1605(a)(5); 12 CF.R 8 226.4(b)(5), while allowwing them to
exclude premuns for nonfiling insurance, see 15 U S. C
§ 1605(d)(2); 12 CF.R 8 226.4(e)(2), create incentives for
| enders to take out policies denomnated as nonfiling insurance
that are i n substance (perhaps because of clains practices) general
default insurance policies. WMreover, tw other factors run
contrary to MCraw s testinony that general default policies
provide no incentive for lenders to attenpt to collect delinquent
| oans: good business relations with their insurer and self-
i nterest. Because 15 U S. C § 1605(d)(2) and 12 CFR
8§ 226.4(e)(2) limt the premumfor nonfiling insurance that can be
excluded from the finance charge to the anount that the state
charges to file a financing statenent, an insurer cannot raise its
rates if a creditor files excessive clains; it can only cancel the

policy. Attenpts by a creditor to collect delinquent accounts
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therefore appease its insurer by reducing the nunber of clains
filed.?® Further, since a rational creditor does not want its
i nsurance cancel ed, even where no formal agreenent exists tolimt
clains, a creditor may attenpt to nonitor its clains so as to avoid
running afoul of its insurer. For | osses above and beyond this
anount, self-interest nay notivate a creditor to attenpt to coll ect
del i nquent accounts.

Qur review of the nethod by which Voyager and Cl A eval uated
clains to determ ne whether they should be paid reinforces our
conclusion that a question of material fact exists. Under the
Adm ni strative Services Agreenent between Cl A and Voyager, Cl A had
the “sole right to pay, conpromse, reject or deny any such
[nonfiling] claim” \Wile the expense of review of these small
clains mght be prohibitive, apparently the clains forns were not
designed to give any indication of how the clainmed |oss was
attributable to nonfiling. According to the summary judgnment
record deposition of Tim Boan, Secretary-Treasurer of C A CA
reviewed the clains that Your Credit submtted to ensure that Your

Credit had conpletely filled out the clains form Boan al so stated

19 In his summary judgnent record deposition, Tony Gentry,
President of Your Credit stated that “it’s understood that if our
| osses get out of control that we wll be termnated; that

[ Voyager] won’t wite our insurance any longer. And occasionally
they have called up and conpl ai ned because our | osses they deened
excessive. . . . And so when you talk to themfromtine totine, it
is normal for themto say, you know, ‘Are you getting your | osses
down’ or ‘How is your business going’ or ‘“How is this particular
unit doing’ . . . They are concerned because they don't |like to pay
any nore | osses than they have to. . . . when that [default rate]

gets real high we))l don't guess ‘real high® is a good choice of

words. As the nonth progresses, we try to get that to an acceptabl e
| evel .”
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that Cl A occasionally audited Your Credit’s clainms to ensure that
it had attenpted to collect a delinquent loan prior to filing a
claim Beyond these limted attenpts at verification, Boan stated
that “we take their word” that clains are submtted for a proper
reason. Thus, Voyager’s reliance on ClAto nonitor clainms filings
and ClA's acceptance of Your Credit’s avernents at face value
essentially gave Your Credit freedomto file clains for any reason.
Conmbined with its enpl oyees’ m sunderstanding of Article 9, this

becane a recipe for disaster.?°

20 Anm cus CCl A al so argues that because 8§ 1605(d)(2) pernits
a creditor to exclude the “prem um payable for any insurance in
lieu of perfecting a security interest,” whether Voyager paid

clains that it was not obligated to pay under the policy could not
lead to a violation of 8§ 1605(d)(2) because the policy also covers
| osses due to nonfiling. Section 1605(a)(5) requires that a
“prem umor other charge for any guarantee or insurance protecting
the creditor against the obligor’s default or other credit | oss” be
included in finance charge. It strains our belief to inagine that
Congress would explicitly require that a premum for general
default i nsurance be included in the finance charge in 8§ 1605(a)(5)
yet allow the same premumto be excluded fromthe finance charge
in 8 1605(d)(2) if the insurance in question also covered defaults
caused by nonfiling. See Whitson, No. CV-94-177, slip op. at 10-11
(“I't would be anomal ous indeed for the [Alabama] legislature to
prohi bit charging for default insurance in the anount financed, but
to allow for the very sanme type of insurance under the guise of

nonfiling insurance.”). Mor eover, acceptance of CCI A s argunent
would render the second half of 8§ 1605(d)(2)))“in lieu of
perfecting a security interest”))neaningless. Accordingly, we

reject this argunent. CCIA further argues that 12 CF.R
8§ 226.4(b)(5) applies only to default or credit | oss insurance that
can be purchased in addition to charging a filing fee, not to
i nsurance purchased in lieu of the filing fee. CCIA relies on the
Trut h-in-Lendi ng Manual , whi ch expl ains that “[c]omobn exanpl es of
the insurance against credit loss nentioned in 8 226.4(b)(5) are
nortgage guaranty insurance, holder in due course insurance, and
repossessioninsurance.” Ralph C Contz, Jr., TRUTH I N- LENDI NG MANUAL
1 2.01[2] (1997). Even if we were inclined to rely on the quoted
| anguage, this |list does not pretend to be exclusive. Mreover, we
see no reason to accept CCI A s argunent because the |anguage of
§ 1605(d)(2) and 8 226.4(b)(5) )“in lieu of perfecting a security
interest”))is clear.
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Finally, the district court’s conclusioninthis case may have
been i nfluenced by its notion that Edwards di d not suffer any harm
The court explained that “[i]t woul d appear to the Court that Your
Credit did Edwards a favor by allow ng her to keep her property and
allowing the policy to take care of the debt.” As we noted above,
understating a finance charge “is a type of fraud that goes to the
heart of the concerns that actuate the Truth in Lending Act.” See
G bson, 112 F.3d at 287 (“[T]he issue is not whether these
viol ations are technical, or whether technical violations should be
actionabl e, or whether consuner <class actions should be
di scouraged, but whether the conplaints in these actions state a
claim?”). “[T]he statutory civil penalties nust be inposed for
such a violation regardl ess of the district court’s belief that no
actual damages resulted or that the violation is de mnims.”?
Zamarippa v. Cy’'s Car Sales, Inc., 674 F. 2d 877, 879 (11th Cir
1982). “[T]he ‘renedial schene of TILA is designed to deter
generally illegalities which are only rarely wuncovered and
puni shed, and not just to conpensate borrowers for their actua
injuries in any particular case.’” Fairley, 65 F.3d at 480 (quoting

WIllians, 598 F.2d at 356). Thus, while the harm that Edwards may

21 Congress recently enacted a safe harbor for de minims
viol ations of TILA. See 15 U.S.C. 8§ 1649. Section 226.18(d)(2) of
Regul ation Z, issued pursuant to 8§ 1649, provides that a finance
charge will be considered accurate if the anmount di scl osed does not
vary fromthe actual finance charge by nore than $5 for | oans under
$1,000 and nore than $10 for |oans over $1000. Id. One court has
dismssed a TILA claim where the creditor charged a nonfiling
i nsurance prem um of | ess than $10 on a | oan of nore than $1, 000.
See Via v. Heilig-Myers Furniture Co., No. 97-0026-D, slip op. at
5-8 (WD. Va. Cct. 29, 1997). Your Credit has not contended that
this safe harbor is applicable here.
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have suffered is relevant to the danmages to which she may be
entitled, see 15 U.S.C. 8§ 1640, it is irrelevant to whether she is
entitled to bring an action.

Factually, we conclude that another genuine dispute of
material fact exists. Sone summary judgnent record deposition
testinony indicates that Your Credit attenpted to repossess
debtors’ property even when it filed a claim under the policy;
therefore, the policy may not have hel ped Edwards to keep her
property. Moreover, because Your Credit included the prem umfor
the nonfiling insurance in the anmount financed, it charged Edwards
interest on the premum causing her sone actual (albeit snmall)
monetary | oss. See Myers, 696 So. 2d at 784 (“By including the
charges in the anobunt to be financed, Badcock acquired a fund from
which it could offset bad debt | osses at the expense of its credit
custoners. This tactic al so increased the base upon which interest
woul d be conputed for those credit custoners.”). Edwards may have
al so been harned because t he understated APR and fi nance charge may
have | ed her to choose to purchase goods on credit rather than with
cash. See G bson, 112 F. 3d at 287. Oher summary judgnent record
testinony, however, indicates that Edwards believed that she
benefitted fromYour Credit taking out nonfiling insurance because
t he i nsurance ensured that they woul d not place a lien on the goods
she purchased. Finally, Your Credit argues that Edwards and ot her
consuners may, on balance, have benefitted from Your Credit’s
clains practices because these clains practices may have i ncreased

Your Credit’'s capital base, thereby allowing it to nake nore | oans
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and | oans to consuners with poor credit histories.

Therefore, although we believe that isolated incidences of
clains filed for noncovered | osses may not state a cause of action
for violation of TILA and Regul ati on Z, the sheer magni tude of Your
Credit’s inproper clains practices in this case creates a genuine
dispute of material fact as to whether those clains practices
transforned the policy into one insuring against general default
for purposes of its proper disclosure under TILA %, We express
no opinion as to whether summary judgnent nmay be appropriate on a
more fully devel oped record than we now have before us, if that
record indicates that the formand substance of the Policy may, in
fact, coincide.

B

Edwar ds concedes that no stop-loss provision appears in the
policy, but contends that an informal stop-loss agreenent existed
between Your Credit and Voyager to limt the value of aggregate
clains filed to 89.25 percent of total premuns paid. Edwar ds
contends that this alleged stop-loss agreenent prevented risk of
|l oss fromshifting from Your Credit to Voyager because it ensured

t hat Voyager woul d never suffer a loss on the policy. Therefore,

22 Edwards al so contends that “an attenpt to repossess the
collateral is a necessary prerequisite to claimng aloss under the
nonfiling policy.” G ven our foregoing discussion of Article 9, it
is apparent that this argunent is legally incorrect. | f Your

Credit examned public filings of financing statenents, for
exanpl e, and determ ned that another creditor had subsequently
filed a financing statenent covering the property that Your Credit
financed, Your Credit may have suffered a loss solely as a result
of its failure to file a financing statenent, 88 10:9-301(1)(a),
-312(5)(a), and an attenpt to repossess the property would be
meani ngl ess.
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she clains that the policy is not insurance, but rather a bad-debt
reserve held by Voyager, which she contends must be disclosed in
the finance charge. See Regul ation  Z, O ficial Staff
Interpretation, 12 CF. R 8 226, Supp. |, at 312 (1995). After
noting that no stop-loss provision appears in the policy, the
district court determned that Edwards had failed to raise a
di spute of material fact on this argunent. It found that no
informal stop-loss agreenent existed between Voyager and Your
Credit because even though certain internal docunents of Voyager
and CIA indicated that they desired to limt clains to 89.25
percent of aggregate premuns paid in order to earn a profit of
10. 75 percent for thensel ves, neither these internal docunents nor
the information in themwas conveyed to Your Credit.

We agree with the district court that Edwards has failed to
establish a genui ne di spute of material fact with regard to whet her
an informal stop-loss agreenent existed between Your Credit and
Voyager. Tim Boan of ClA testified that |osses could be “120 or
even 140" percent. Although internal docunents bearing the 89.25
percent figure floated around inside Cl A and Voyager, Edwards has
failed to adduce any evidence that these figures were comuni cat ed
to Your Credit. Tony Gentry, President of Your Credit, also
testified in his summary judgnent record deposition that neither he
nor Your Credit enpl oyees were aware of internal Cl A-Voyager profit
and | oss projections. Finally, at various tines during the period
i n question, the Baton Rouge office of Your Credit filed clains in

excess of 89.25 percent of aggregate prem uns. Accordingly, we
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affirmthe district court’s grant of summary judgnent with regard
to this argunent.?
W
For the foregoing reasons, the district court’s grant of
summary judgnent in favor of Your Credit is VACATED and the case is

REMANDED f or appropri ate proceedi ngs.

ENDRECORD

2z Because Edwards has failed to establish the existence of
a material dispute of genuine fact on this argunent, we do not
reach the difficult |Iegal question of whether risk shifting under
a master insurance policy is determ ned by reference to the naster
policy or the policies issued under the master policy.
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JERRY EE. SMTH, G rcuit Judge, dissenting:

The I'ynchpin of the nmajority opinionis its |egal conclusion
that we may characterize an insurance policy not according to its
unanbi guous terns or to the state |aw controlling its
application, but by the performance of the insurer under the
policy. Because | cannot join in this unprecedented application
of the substance-over-formdoctrine, | respectfully dissent.

| agree with the majority that insurance purchased “in lieu
of” filing under 15 U.S.C. 8§ 1605(d)(2) cannot cover risks that
woul d not have arisen, but for the creditor's failure to file.?
| cannot agree, however, that this policy, which by its terns and
under Louisiana | aw covered only such risks, is anything but non-

filing insurance in accordance with § 1605(d)(2).

l.
A
No ot her court of appeals has | ooked beyond the explicit

ternms of an insurance policy to characterize its nature according
to the clains paynent practices of the insurer. The nmgjority's
citation of other TILA cases is inapposite, for those cases
properly | ooked to substance over formto give neaning to the
necessarily anbiguous terns “credit” and “creditor” in the Act.

Thus, the Court in Muwurning v. Fam |y Publications Serv., 411

24 Cf., e.g., WBSTER' S THRD New INT'L Dicrionary 1306 (1986)
(defining “inlieu of” as “in the place of; instead of”); Anerican
Aviation & Gen. Ins. Co. v. Georgia Telco Credit Union, 223 F.2d
206, 207 (5th Gr. 1955) (pre-TILA non-filing policy covers |osses
“solely from[creditor's] failure to file”).



U S 356 (1973), decided that Congress had intended nerchants not
to be able to escape “creditor” status sinply by reformnul ating
what woul d otherw se be credit transactions as “install nent
sales.” 1d. at 363-69.

Al so, for exanple, in Joseph v. Norman's Health C ub, Inc.
532 F.2d 86 (8th Cr. 1976), the case cited for its substance-
over-formanalysis in both Myers v. C earvi ew Dodge Sal es, |nc.
539 F.2d 511, 515 (5th Cr. 1976), and Hi ckman v. diff Peck
Chevrolet, Inc., 566 F.2d 44, 46 (8th Gr. 1977), a health club
sold “lifetime menberships' for $360, payable in twenty-four
nonthly installnments of $15, or for cash, with a discount of ten
to fifteen percent, and then sold the notes to finance conpanies.
532 F.2d at 88. Unsurprisingly, the court found these to be

credit transactions in substance. See Joseph, 532 F.2d at 93-94.

Here, there is no conparable need to engage in a searching
subst ance-over-form anal ysis, for there is no anbiguity that
needs resolution. In Joseph, on the other hand, Congress
expressed concern in the terns of the statute, in the del egation
of rul emaking capability, and in the |egislative history, that
the term“credit” not be used in a hyper-fornmal sense to restrict
the TILA' s coverage. See Murning, 411 U S. at 363-69. 1In
essence, Congress know ngly left a statutory interstice to be
filled by regulators and courts. See id. at 365.

The statute, the regulation, and Loui siana | awsSnot a

court's inpression of the “economc realities”SSnust dictate our
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di sposition. To be sure, the statute does not define
“insurance,”? but that does not give us carte blanche to create
a new rule of |aw under which insurance is characterized not by
its terns but by a fact-intensive, substance-over-form analysis
t hat cannot be resolved on sunmary | udgnent.

Rat her, the silence of the statute directs us to the
regul ations and to the applicabl e background of state common | aw.
The Suprenme Court has often remarked that courts nust |ook to the
est abl i shed neani ng of common |aw terns when interpreting
statutes.? Furthernore, Regulation Z provides that otherw se
undefined terns “have the neanings given to them by state | aw or
contract.” 12 C.F.R 8 226.3(b)(3) (1998). The rights and
obligations of the parties under this policy, and the
characterization of that policy as non-filing insurance or

sonet hi ng el se, depend upon the controlling state | aw.

B
Under Loui siana |aw, which governs this policy, the
arrangenent between Your Credit and Voyager is non-filing
i nsurance. A Louisiana insurance contract is interpreted

according to general contract principles. See Battig v. Hartford

25 Again, | note that we may properly decide what sort of insurance
qualifies as insurance purchased “in lieu of filing.” That is, we may decide
what sort of risks nmay be covered by a policy in order to fall within the
statutory ternms. |t goes far beyond our role as statutory interpreters, however,
when we define as a matter of federal |aw which risks the policy covers.

26 See, e.g., United States v. Wells, 117 S. C. 921, 927 (1997) (citing
Nationwi de Mut. Ins. Co. v. Darden, 503 U. S. 318, 322 (1992) (citing Comunity
for Creative Non-Violence v. Reid, 490 U S. 730, 739-40 (1989))).
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Accident & Indem Co., 608 F.2d 119 (5th Cr. 1979). Loui siana

| aw provi des that
the parties' intent, as reflected by the words of the
policy, determ nes the extent of coverage. Such intent
is to be determned in accordance with the plain,
ordi nary, and popul ar sense of the | anguage used in
the policy, unless the words have acquired a techni cal
meaning. . . . An insurance contract should not be
given an interpretation which would enlarge or restrict
its provisions beyond what is reasonably contenpl ated
by its terns or which would | ead to an absurd
conclusion. If the |language in an insurance contract
is clear and unanbi guous, the agreenent nust be
enforced as witten. In such a case, the neaning and
intent of the parties to the witten contract nust be
sought within the four corners of the instrunent and
cannot be explained or contradicted by parol evidence.

[ T] he use of extrinsic evidence is proper only

where a contract is anbiguous after an exam nation of

the four corners of the instrunent.

H ghl ands Underwriters Ins. Co. v. Foley, 691 So. 2d 1336, 1340
(La. App. 1st Cir. 1997) (citations omtted).?

2" see also, e.g., LA Cv. CopE ANN. art. 2046 (West 1987) (stating that "when
the words of a contract are clear and explicit and | ead t o no absurd consequences,
no further interpretation may be nade i n search of the parties' intent"); Heinhuis
v. Venture Assoc., 959 F.2d 551, 553 (5th Cir. 1992) (holding

(continued...)
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Thi s i nsurance contract unanbi guously defines the scope of
its coverage. By its plain terns, the agreenent insures against
| osses incurred “solely as the result of the failure of the
I nsured duly to record or file.” Under Louisiana |aw,
accordingly, the policy is non-filing insurance.?®

Furthernore, it does not matter whether the contract
i ncluded an explicit or inplicit stop-loss provision: |Insurers
are permtted, under Louisiana law, to limt their liability and
i npose reasonabl e conditions on their obligations, so |long as
those do not conflict with law or public policy. See Scarborough
v. Travelers Life Ins. Co., 718 F.2d 702, 707 (5th GCr. 1983).

In short, the characterization of this insurance policy is
directly controlled by Louisiana |aw, under which the policy
covers only |l osses caused by failure to file. A federal court

should not interfere by holding to the contrary.

.
Even if it is sonetinmes appropriate to apply a substance-
over-formanalysis to characterize insurance under the TILA, the
formof this policy is not at odds with its substance. Rather,

the formof the policy and the pattern of performance thereunder

(...continued)
that a “court applying Louisiana | aw should interpret a policy according toits
pl ai n meani ng and not distort its neaning to introduce an anbiguity”).

28 |t may be that Your Credit filed, and Voyager paid, clains not within
t he scope of the coverage. That, however, is not properly the subject of this
suit under the TILA If bogus claims were filed and paid, Voyager and not
Edwards nay sue to enforce the terns of the policy.
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are in keeping with legitinmte business practices, rather than
the sort of shamto which courts will assign consequences based
on its substance, rather than form Substance-over-formis
i napplicable on these facts.

The substance-over-formprinciple is a doctrine of tax |aw
that prohibits taxpayers from avoi ding the tax consequences of a
transaction by disguising it as sonething that it is not. Thus,
for exanple, where a taxpayer purchased bonds wth an interest
rate of 2.5 percent and financed that purchase with a debt to the
bond issuer at a rate of 3.5 percent, the Suprene Court found the
transaction to be a “sham” crafted solely as a tax avoi dance
schene. See Knetsch v. United States, 364 U S. 361, 366 (1960).
There was no econom c reason to engage in the transacti onSSno
chance for profit, other than tax-avoi danceSSand the Court
therefore | ooked to substance rather than form The search for
subst ance over form has been anal ogi zed to the practice of
piercing the corporate veil. See 1 BoRIS|. BITTKER AND LAWRENCE
LOKKEN, FEDERAL TAXATI ON OF | NCOVE, ESTATES AND G FTS 1 4.3.3, at 4-34
n.36 (2d ed. 1989). In either case, however, the respective
doctrines are applied only in exceptional
ci rcunst ancesSSci rcunst ances unli ke those presented here.

An individual's chosen formw |l not be set aside |ightly.
| ndeed, it has been said that “lawers who do not know t hat
sonetinmes formcontrols, should not be practicing law. ” 1d.
at 4-34 (quoting PAUL, STUD ES IN FEDERAL TAXATION 89 n. 304 (1937)).

Thus, where there is a “genuine nultiple-party transaction with
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econom ¢ substance which is conpelled or encouraged by business
or regulatory realities, is inbued with tax-independent
considerations, and is not shaped solely by tax-avoi dance
features that have neani ngl ess | abel s attached, the Governnent
shoul d honor the allocation of rights and duties effectuated by
the parties.” Frank Lyon Co. v. United States, 435 U S. 561
584-85 (1978). Simlarly, when a corporation is not used for an
illegal purpose, its veil will be pierced only where it is a sham
or is the alter ego of its shareholders. See Fidelity & Deposit
Co. v. Commercial Cas. Consultants, Inc., 976 F.2d 272, 274-5
(5th Gr. 1992). Courts pierce veils and | ook to transactions
“substance” only when they are convinced that |legal fornmalities
are devoid of real consequence, used solely to avoid tax or other
liability.

There is a legitinmte business reason for Voyager’s paynent
of clains beyond the terns of the policy: The cost of
i nvestigating those clains would have been far greater than the
value of the clains paid. As far as | amaware, it is a conmon
and perfectly legitimte practice for an insurer to pay, rather
than always to dispute, clains outside the scope of coverage.
This policy specifically provided that the insurer retained the
right to “pay, conprom se, reject, or deny” any claim An
insurer may choose to pay a claimfor any reason, with or w thout
an evaluation of its nerit. The TILA does not inpose on insurers
a duty to investigate. There is a |l egitinmate business

reasonSSout si de any purported desire to skirt the TILASSto
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characterize the policy as non-filing insurance rather than as
general default. Al though Voyager m ght pay small clains, there
is every reason to believe that it would investigate and, in
appropriate circunstances, refuse to pay clainms involving any
significant anount of noney. The summary judgnent is consistent
wth this conclusion. Therefore, the policy’'s coverage of risk
arising “solely as a result fromthe . . . failure to file” is
not an enpty formality, but has real substance. Even were it
general ly appropriate to apply a substance-over-form analysis to
characterize insurance policies, the policy at issue here would
remain what it purports to be: insurance purchased in |lieu of

filing.

L1,

Finally, | note the policy inplications of this
unprecedented and i nproper application of the substance-over-form
doctrine. The majority's rule will encourage litigation, for
plaintiffs may properly read this decision as holding that a
pattern of performance will trunp plain contractual provisions in
determ ning parties' rights and obligations. Once such
litigation is filed, the majority's fact-intensive analysis wll
allow nost, if not all, plaintiffs to survive summary judgnent.

Furthernore, by effectively inposing a duty to investigate

and di spute potentially bogus clains, this rule wll hanper the
free and efficient functioning of the insurance industry. In
essence, this duty to investigate will hinder insurers from
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i ssuing small policies, where the |ikely value of clains asserted
Wil be less than the likely cost of investigation. That is, a
rational insurer should calculate its rates based upon the
settlenment value of clains: their dollar amount or the cost of
di sputing them whichever is lower. Under this rule, insurers
must instead incur and pass on the cost of disputing al
potentially illegitimte clainms, even where its settl enent val ue
is less than the cost of disputing it.

Moreover, the majority's rule will do nothing to help
debtors such as Edwards. True, the inclusion of non-filing

i nsurance premuns in the anmount financed raises the effective

interest rate on the underlying principal. But if the market
W Il bear such a high price for noney, which it apparently wll,
there is every reason to believe that creditors will continue to

charge that price. Wether sone portion of the total price is
i ncl uded (and di scl osed) on one line rather than another is
largely irrelevant to the debtor's bottomline: the anount he

pays for the | oan.

Where the market will bear a given bottomline, creditors
w Il naturally achieve this bottomline by the inclusion of
various charges. And debtors will continue to pay astronom ca

prices for cash. Wile we nmay believe that certain debtors act
i nprovidently, and while we may privately condemm certain
creditors for tenpting individuals with the lure of quick noney
at high rates, as a matter of both | aw and econom cs we cannot

prevent these transactions fromtaking pl ace.
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| V.

The majority disregards the unanmbi guous | anguage of this
i nsurance policy and its plain effect under Louisiana law. It
requires a federal court to characterize the scope and coverage
of an insurance policy according to the perfornmance of the
parties thereunder. As a result, it transforns contract
interpretati onSSa qui ntessential question of |awsSinto a question
of fact that wll alnost always allow industrious plaintiffs to
survive sunmary judgnent. Because | cannot join this

unprecedented departure, | respectfully dissent.
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