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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30795

BRENDA SM TH,
Pl ai ntiff-Appell ee-Cross Appell ant,
VERSUS
THE BERRY CO., ET AL,
Def endant s,
L. M BERRY AND COVPANY,
Def endant - Appel | ant - Cr oss- Appel ee.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

February 1, 1999
Bef ore REAVLEY, DAVIS, and DUHE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Defendant L. M Berry & Conpany (“Berry”) challenges the
district court’s judgnent, entered on a jury verdict, awarding
damages because Berry discrimnated against the Plaintiff, Brenda
Smth, on the basis of her sex and her age. Berry argues that
Sm th produced i nsufficient evidence of discrimnation for the case
to have gone to the jury and thus the district court should have
granted Berry’'s notion for judgnent as a matter of |[|aw I n
addi ti on, Berry challenges several of the danmage awards.

Alternatively, Berry seeks a new trial because of various trial



errors. Smth cross-appeals, challenging the district court’s
denial of front pay and its decision not to award the maxi num
punitive damages permtted under Title VII. W affirmin part and
reverse in part.
|. Facts and Prior Proceedi ngs

The inportant facts of this case, when viewed in the I|ight
nost favorable to the verdict, are as follows. Berry, a subsidiary
of Bell South, sells advertisenents for the Yell ow Pages. From 1983
t hrough February 1996, Plaintiff Brenda Smth was a sal esperson for
Berry. During her first eleven years with Berry, she was very
producti ve and enj oyed an excel l ent rel ati onship with her coworkers
and superiors. However, from 1994 through the end of her
enpl oynent in February 1996, Smth's relationship with Berry
deteriorated, eventually leadingto Smth’s resignation--or, as she
clains, her constructive discharge. Smith filed this suit against
Berry alleging that the dem se of her successful career was caused
by Berry' s age and sex discrimnation. In response, Berry argued
that Smth’s attitude and negative reaction to the restructuring of
Berry’'s salary systemwere the cause of her problens, not her age
or her sex.

Brenda Smth began working for Berry in Novenber 1983. I n
August 1990, Smith was pronpted to Account Manager.! Wiile in this
new position, Smth was one of Berry’'s | eadi ng sal espersons and won

nunerous awards for her work. At trial, Smth testified that when

. The title “Account Manager” was subsequently renaned
“Seni or Account Manager,” and then “Sal es Leader.”
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she was pronoted in 1990, Dale G anda, her manager at that tine,
stated that he “really had sone concerns whether or not a woman
could handle the job because it was a lot of stress and a | ot of
responsibility.” Despite this remark, Smth concedes that G anda
pronoted her twi ce and recommended her for Bell South’s highest
achi evenment awar d.

In 1994, shortly after her fortieth birthday, Smth was
suspended for one day for m shandling an account. Both then and at
trial, Smth challenged the grounds for this suspension. Smth's
suspension and that of another woman over forty were announced
publicly to the entire conpany. A simlar suspension of a male
sal esperson was not publicly announced. Notwi t hstanding this
suspension, Smth continued to be a productive nenber of Berry’'s
wor kf or ce

In May 1995, Berry's @ulf Coast Division instituted a new
conpensati on plan. Under the new “segnentation” plan, an
enpl oyee’ s bonus now depended not on the individual enployee’s
sal es, but on the total sales of a teamof enployees. Brenda Smth
and a nunber of other enployees expressed concern that this new
conpensati on package would drastically reduce their earnings. At
trial, Smth contended that she was no nore vocal in her conplaints
than any other sal esperson. Berry argued, however, that Smth
conpl ained to a nmuch greater and nore public extent than any ot her
enpl oyee. Berry also clained to be especially concerned about
Smth s conplaints because of her |eadership position within the

of fice.



From 1992 onward, Smth suffered recurring nedical problens
with her knee and shoulder as a result of a skiing accident. At
the tinme of the accident in 1992, Smth’'s doctors had recommended
surgery. However, she did not have the surgery because Berry
i ndicated that they “could not spare her.” Finally, in Septenber
1995, followng the recomendations of three doctors, Smth
schedul ed the surgery.

On Septenber 27, 1995, Smth infornmed her i nmedi ate superi or,
Team Leader Lester Ann Smth, that she had schedul ed surgery for
Oct ober 3, 1995. That sane afternoon, Brenda Smith net with Lester
Ann Smth, Dale G anda (D vision Manager of Sales), and Tom Bruno
(Operations Manager). At this neeting, Brenda Smth was accused of
several specific incidents where she had conpl ai ned about the new
conpensation plan. In response, she told Lester Ann Smth, G anda,
and Bruno that some  of the accusations were unfair
m scharacterizations of events and others were just plain wong.
She requested that they investigate the wvalidity of the
accusations. Smth was not inforned that she was bei ng denoted.

Smth was out on nedical |eave from Qctober 3, 1995 through
January 15, 1996. During her absence, her Sales Leader position
was advertised within the conpany. Also during her absence, Smth
travel ed extensively in a manner that Berry clained violated
conpany policy. Smth, however, testified that Berry s personnel
departnent was aware of, and in sone cases explicitly approved of,
her travels. She also pointed out that she had notified the

conpany of her Australian vacation six nonths prior to taking it.
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On January 16, 1996, Smth returned to Berry and net wth
managenent again. At this neeting, Smth was i nfornmed that she was
bei ng denoted. The denotion entailed a substantial cut in pay and
a serious decrease in responsibilities and status. She was noved
of f inmportant accounts and gi ven new, small accounts. She was told
that if she conpl ai ned about her denotion she would be sent on the
road to the | east inportant parishes in Berry' s Gulf Coast region.
In addition, in her absence, her bel ongi ngs had been noved into a
box and had been placed at a cubicle with no chair, no phone, and
no supplies. Smth saw the failure of Berry to properly prepare
her workstation--along with her denotion and the other events that
had t aken pl ace since her return fromnedi cal | eave--as a sign that
she was being constructively di scharged.

After these events occurred, Smth asked to |ook at her
enpl oynent file. She then read five nenoranda fromher file that
recorded conpl ai nts against her. Upon determ ning that Berry had
conducted no investigation of these accusations, as she had
requested in the Septenber 27, 1995 neeting, she tendered her
resignation fromthe conpany. She soon received a job offer from
Sprint. She accepted this offer on January 24, 1996.

An inportant Berry nenorandum relevant to Smth's age
discrimnation claimwas introduced at trial. This nmenmorandum(the
“Luongo Menorandunf) was witten in 1989 by Peter Luongo while he

was Vice President of Sales in Smth's region.? In this

2 At thetine of the trial, M. Luongo was the Executive Vice
Presi dent of the entire conpany.



menor andum mar ked PERSONAL & CONFI DENTI AL, Luongo di vi ded “| ow end
performers” into three groups, based upon their age. The
menor andum cat egori zed younger enpl oyees as “easiest . . . to deal
wi th” and noted that ol der enpl oyees are a “very, difficult group”
and “nore difficult totermnate.” The nenp stated that “[e] ach of
these groups will require very sensitive handling.” O the eight
peopl e nanmed in this nmenorandum four were no longer with the firm
at the time of trial and one had been denot ed.

Al t hough technically Smth's position was filled by a | ateral
transfer, the jury could have determ ned that Smth was effectively
replaced as a Sal es Leader by Joe Pearce, a younger nale. Pearce
was pronoted to Sales Leader while Smth was on nedical |eave
recuperating fromher surgery.

Smth sued Berry all egi ng viol ati ons of the Age D scrimnation
in Enpl oyment Act (“ADEA’), 29 U . S.C. 88 621 et seq. (1994), Title
VII of the Cvil R ghts Act of 1964, as anended (“Title VII1"), 42
U S C 88 2000e et seq. (1994), the Famly and Medical Leave Act
(“FMLA”), 29 U S.C 2601 88 et seqg. (1994), and Louisiana
Enpl oynent Di scrimnation Statutes, La. Rev. Stat. Ann. 88 23: 1006,
51: 2231 (West 1992). Smith further alleged Louisiana state |aw
clainms for intentional infliction of enpotional distress. She |ater
anended her conplaint and alleged clains of defamation and
retaliation against Berry and Sandra Peterson, Berry's Corporate
Enpl oyee Rel ations Manager. Before trial, the district court
granted Berry’'s notion for summary judgnent on the defamation and

intentional infliction of enpotional distress clains. The remaining
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clains were then tried to a jury.

At the close of evidence, Berry noved for judgnent as a matter
law on all counts. The judge granted the notion as to the
retaliation claimand denied it for all other clainms. The jury, by
special verdict, found that Berry discrimnated against Smth by
denoting and constructively discharging her fromits enpl oynent on
the basis of age in violation of the ADEA, on the basis of gender
in violation of Title VII and Louisiana antidiscrimnation |aws,
and in violation of the FMLA. The jury further found that Berry’'s
vi ol ations of the ADEA and the FMLA were willful. The jury awarded
Smith $24,000 in back pay, $76,000 in conpensatory damages, and
$500, 000 in punitive damages. The district court then entered a
j udgnent on the verdict.

Berry filed a post-trial notion for judgnment as a matter of
law or, in the alternative, for a newtrial. The district court
hel d that there was insufficient evidence to support Smth’'s clains
under the FMLA. The district court, however, did conclude that the
evi dence was sufficient to support the jury’s verdict on the age
and sex discrimnation clains. In addition, the district court
declined to disturb the back pay award of $24,000, granted an
addi tional $24,000 under the |iquidated damage provisions of the
ADEA, renitted the conpensatory danage award to $50,000, and
remtted the punitive damage award to $100, 000. The district court
denied Smth's request for front pay and prejudgnent interest.
Thus, the overall judgrment was reduced from $600, 000 to $198, 000.

In this appeal, Berry seeks judgnent as a matter of lawinits
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favor or, alternatively, a new trial. Smth cross appeals,
requesting that we reverse the district court’s reduction of
puni tive dammges,® the district court’s ruling of no liability
under the FMLA, and the district court’s denial of front pay.
Berry’s fundanental claimis that the evidence is insufficient
to support the findings of the jury and the district court. W
review the denial of a notion for judgnent as a matter of | aw using
t he sane standard that the district court used in ruling on the

nmot i on. Def f enbaugh-Wllianms v. Wal-Mart Stores, Inc., 156 F. 3d

581, 588 (5th Gir. 1998). W |ook at

all of the evidence--not just that evidence which
supports the non-nover’s case--but in the light and
with all reasonable inferences nost favorable to the
party opposed to the notion. If the facts and

i nferences point so strongly and overwhelmngly in
favor of one party that the Court believes that
reasonabl e nmen could not arrive at a contrary verdi ct,
granting [judgnent as a matter of law] is proper.

Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969) (en banc),

overruled in part on other grounds by Gautreaux v. Scurl ock Mari ne,

Inc., 107 F.3d 331 (5th GCr. 1997) (en banc).
Mor eover, when, as here, a case has been fully tried on its

merits, we do not focus on the McDonnell Douglas burden-shifting

schenme. See McDonnell Douglas Corp. v. Green, 411 U. S. 792, 93 S

Ct. 1817, 36 L. Ed. 2d 668 (1973). Instead, we inquire whether the

record contains sufficient evidence to support the jury's ultinmate

3 Smth acknow edges that the statutory maxi numfor punitive
damages is $300,000, 42 U . S. C. 8§ 1981a(b)(3)(D) (1994), and thus
asks that we grant that anmount, not the $500, 000 awarded by the

jury.



findings. Patterson v. P.H P. Healthcare Corp., 90 F.3d 927, 933

(5th Gir. 1996).
1. Age Discrimnation

Berry argues first that the evidence is insufficient to
support the jury finding that Berry had di scrim nated agai nst Smth
because of her age and that this discrimnation was willful. Wen
faced with the sane argunent, the district court disagreed,
pointing to: (1) the pronmotion of Pearce into the position
previously held by the older Smth; (2) the Luongo nenorandum
which even though six years old, provided clear evidence of
categori zation by age; and (3) the fact that Smth and another
woman were suspended soon after their fortieth birthdays for
actions that Smth clai ned, both then and at trial, did not justify
suspension. W agree with the district court that this evidence,
whi | e not overwhel mng, is sufficient to support the jury’'s finding
of age discrimnation.

Berry al so challenges the size of the award. Berry argues
that if Smth had not voluntarily left the conpany, she woul d have
been term nat ed because she viol ated conpany policy by attenpting
to record the Septenber 27, 1995 neeting and by goi ng on unapproved
travel while on nedical |eave. Thus, Berry asks that Smth’'s award
of back pay be limted because she would have been term nated
anyway.

Because the evi dence for Berry’ s argunent was di scovered after
the all eged discrimnatory actions took place, for Berry to win on

this argunent, Berry nust satisfy the requirenents set forth in
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McKennon v. Nashvill e Banner Publishing Co., 513 U. S. 352, 115 S.

Ct. 879, 130 L. Ed. 2d 852 (1995). In MKennon, the Suprene Court
held that, “Were an enployer seeks to rely upon after-acquired
evi dence of wrongdoing, it nust first establish that the wongdoi ng
was of such severity that the enployee in fact would have been
term nated on those grounds alone if the enployer had known of it
at the tine of the discharge.” 1d. at 362-63, 115 S. . at 886-
87. In denying Berry’'s post-trial notion for judgnent as a matter
of law, the district court stated that the jury could have
reasonably found that Berry failed to satisfy its burden of proving
that Smth would have been fired for her violations of conpany
policy alone. In light of the factual disputes over travel and the
fact that the antirecording policy focused on phone calls wth
clients, we agree with the district court’s concl usion.

In addition to its finding of age discrimnation, the jury
determ ned that Berry’s violation of the ADEAwas wi || ful, exposing
the conpany to liquidated danages under the ADEA. 29 U S C 8
626(b) (1994). Unlike Title VII, the ADEA does not provide for

punitive damages. See Dean v. Anerican Security Ins. Co., 559 F. 2d

1036, 1039 (5th Gr. 1977) (holding that punitive damges are not
avai |l able under the ADEA). I nstead, the ADEA provides for
“l'itqui dated damages” if the violation was wllful. These
i qui dat ed damages may not exceed the back pay award. That is, a
finding of wllfulness can double the damages awarded to a
successful ADEA plaintiff. 29 US C § 626(b), incorporating 29
US C 8 216(b) (1994). The jury found that Berry’'s violation of
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the ADEA was wil I ful and the district court declined to upset this
fi ndi ng.

A violation of the ADEA is wllful if the enployer knew or
showed reckl ess disregard for whether its conduct was prohi bited by

t he ADEA. Trans Wrld Airlines, Inc. v. Thurston, 469 U S. 111,

128, 105 S. CO. 613, 625, 83 L. Ed. 2d 523 (1985); see also

Wodhouse v. Magnolia Hospital, 92 F.3d 248, 256 (5th Cr. 1996)

(“liqui dated damages are not recoverable only if there is evidence
that the intentional violation of the ADEA was based on the
enpl oyer’s good-faith, albeit mstaken, belief that the statute
al | oned an age-based decision”). W agree with the district court
that there was sufficient evidence for the jury to conclude that
Berry’s conduct was willful. The Luongo Menorandum i ndi cat es t hat
Berry categorized its enployees by age. It also supports an
inference that Berry targeted ol der enpl oyees as prine candi dates
for denotion and relegation to smaller nmarkets once they were
identified as “lowend perfornmers.” Thus, we decline to disturb
the district court’s award of $24,000 for back pay and $24, 000 for
I'i qui dat ed damages under the ADEA.
I11. Sex Discrimnation

Berry argues next that the evidence was insufficient to
support the jury finding of sex discrimnation. Berry also
chal | enges the various awards of back pay, conpensatory damages,
and punitive danages based on the sex discrimnation claim W
turn first to the sufficiency question.

W begin by observing that during the time under
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consi deration, four of the seven Sal es Leaders at Berry were wonen.
Numer ous wonen, including Smth, enjoyed successful careers at
Berry, receiving a variety of pronotions and awards. |ndeed, the
record indicates that Berry placed a substantial nunber of wonen in
both m d-level and nmanagerial positions.

W also note that many of the Berry enployees expressing
concern over Smth's behavior--both prior to Smth’s denotion and
at trial--were wonen. For exanple, Lester Ann Smth, Brenda
Smth's Team Leader, and Kat herine LeMaire, the other Sal es Leader
on Lester Ann Smith's team* both testified that Smith was behavi ng
negatively and di srupting the workplace. Furthernore, tw of the
four people closely involved in the decision to denbte Smth were
woren- - Lester Ann Smith and Lynn Thonms.® While these observations
are by no neans determ native of the issue, they are significant
considerations in evaluating a claimof sex discrimnation. See,

€.g., Travis v. Board of Regents of the University of Texas System

122 F. 3d 259, 264-65 (5th Gr. 1997) (Il ooking to enployer’s general
treatnent and pronotion of nen and wonen).
Smth and the district court point to a nunber of events that

they argue woul d permt ajury to infer discrimnation on the basis

4 Each of Berry's sales teans was |led by a Team Leader, in

this case, Lester Ann Smth. The Sal es Leader worked under this
Team Leader. Because of its size and inportance, Lester Ann
Smth's team had two Sal es Leaders--Brenda Smth and Katherine
Lemai re--i nstead of the usual one.

5 Lynn Thomas nade the actual decision to denote Brenda
Smth. Lester Ann Smith, who did not have the power to nmake such
a decision herself, supported the denotion.
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of sex. First, Smth points to the comment nmade to her by Dale
G anda when he pronoted her to Sal es Leader stating that he doubted
whet her a woman could performthe job. Berry points out that the
remark was nade six years before Smith's departure and that both
she and a nunber of ot her wonen had been pronoted to m d- and hi gh-
| evel positions between 1990 and 1996. W agree with Berry that
Granda’s remark is a “stray remark” that cannot support an

i nfference of sex discrimnation. See, e.q., Ray v. Tandem

Conputers, Inc., 63 F.3d 429, 434 (5th Gr. 1995) (“[A] single

coment, nmade several years prior to the challenged conduct, is a
stray remark too renote in time to support an inference of sex
discrimnation in |later enploynent actions.”).

Second, Smth argues that Berry did not followits “Corrective
Performance Plan” in disciplining Smth. Berry concedes this fact,
but points out that the conpany’s enpl oyee handbook cl early states
that Berry reserves the right not to follow the Plan if it so
chooses.

Rel atedly, Smith argues that the manner in which she was
di sci plined, when contrasted with the manner in which Joe Pearce
was disciplined, points to Berry’'s discrimnatory notive. The
record indicates that while Pearce was denoted and otherw se
puni shed for his alcohol-related msbehavior, which included
throwng a colleague into a swnmmng pool and propositioning a
colleague’s wife, he was treated in a substantially different
manner than Smth. However, we agree with Berry that Pearce’s

conduct was not substantially simlar to that of Brenda Smth.
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Berry had |l egiti mate nondi scrimnatory reasons to treat Pearce, an
enpl oyee wth al cohol problens manifesting in obnoxious behavi or
away from the workplace, differently from an enpl oyee disrupting
the workplace through her negative attitude. This different
treatment does not raise an inference of sex discrimnation.

Finally, Smth points to a pair of remarks nade to a pregnant
col | eague and t he publi c announcenent of her one-day suspensi on and
t hat of another wonen while a simlar suspension of a man was kept
quiet. Again, these isolated incidents that occurred well before
Smth's denpotion wll not support an inference of sex
di scrim nation.

In short, when we consider the isolated remarks and i ncidents
Smth relies on to support an inference of sex discrimnation
agai nst the background of Berry's favorable treatnent of Smth and
ot her wonen during her thirteen-year enpl oynent tenure, we concl ude
that the evidence is insufficient to support the verdict on the sex
di scrimnation claim

Qur reversal of the sex discrimnation claimrequires us to
vacate the award of punitive damages and danmages for nental pain
and suffering. Such damages are not available on the age
di scrimnation claimalone. Dean, 559 F.2d at 1039.

V. Oher |ssues

We have consi dered the remai ni ng argunents of the parties and

find that none of them have nerit.
Concl usi on

In sum we agree with the district court that sufficient
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evi dence supports the jury’'s finding of age discrimnation. W
also find sufficient evidence to support the award of |i quidated
damages under the ADEA. However, for the reasons stated above,
we find the evidence insufficient to support the finding of sex
discrimnation. This finding requires us to vacate the award of
puni tive damages and conpensatory damages for nental pain and
suffering. The case is remanded to permt the district court to
enter judgnent consistent with this opinion.

AFFIRVED in part, REVERSED in part, and REMANDED
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