UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30756

UNI TED STATES OF AMERI CA,
Pl aintiff,

VERSUS

CARL W CLEVELAND, ET AL,

Def endant s,

TI MES PI CAYUNE PUBLI SHI NG CORPORATI ON;
M CHAEL PERLSTEIN; CAPI TAL CI TY PRESS; JCE GYAN,

| nt ervenor s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Cct ober 29, 1997

Bef ore GARWOOD, DUHE, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

The Ti nes-Pi cayune Publishing Corporation (publisher of the
New Ol eans Tines-Picayune), Capital Gty Press (publisher of the
Bat on Rouge Advocate), Mchael Perlstein (a Tinmes-Picayune
reporter), and Joe Gyan (an Advocate reporter) (collectively, “the
newspapers”) conplain that an order entered in the United States

District Court f or t he East ern District of Loui si ana



unconstitutionally restricts their ability to pursue post-verdict
interviews with jurors in a high-profile crimnal trial. Finding

no error, we affirm

l.

This appeal arises from a federal crimnal trial of six
defendants for racketeering and rel ated offenses. The all eged
crimes arose fromattenpts to influence |egislation affecting the
vi deo poker industry in Louisiana. The defendants included two
former Louisiana state senators, and the w tnesses included an
archbi shop and a forner governor. The trial attracted close
attention fromthe Loui siana press. On June 27, 1997, after a six-
week trial and eight days of jury deliberation, four defendants
were convicted on sonme counts and acquitted on others; two
def endants were acquitted of all charges.

After the jury rendered its verdict, United States D strict
Judge Sarah S. Vance addressed the jury. During a nonol ogue in
whi ch she thanked the jurors for their service, she issued the
foll ow ng order:

| now instruct you that you have no obligation to
speak to any person about this case. | also
instruct you that, absent a special order by ne, no
juror may be interviewed by anyone concerning the
del i berations of the jury. | also instruct you
that the awers and the parties are not to attenpt
to question you wthout an order from ne.
(Enphasi s supplied.)
Ei ght een days later, on July 15, 1997, the newspapers appeared

before the court. They filed a notion to nodify the above-
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descri bed order, contending that the italicized portion thereof
violates their right to gather news and that it IS
unconstitutionally vague. On July 22, 1997, Judge Vance issued an
opi nion declining to nodify her order.

On July 31, 1997, the newspapers filed an energency notion
wth this Court for an expedited appeal from the decision of the

district court. That nption was granted.

1.

The newspapers claim that their First Amendnent “right to
gat her news” has been conprom sed by Judge Vance's order and rely
principally on In re The Express-News Corp., 695 F. 2d 807 (5th Cr
1982). In Express-News this Court held that a “court rule cannot

restrict the journalistic right to gather news unless it is
narromly tailored to prevent a substantial threat to the
adm nistration of justice.” Express-News, 695 F.2d at 810. The
order entered by Judge Vance in this case is sufficiently narrowto
satisfy the requirenent of Express-News.

I n Express-News, the district court had appliedits local rule
whi ch provided “that no person shall ‘interview . . . any juror
relative, friend or associate thereof . . . with respect to the
del i berations or verdict of the jury in any action, except on | eave
of court granted upon good cause shown.’” 1d. at 808 (om ssions in
original). In striking down the rule, this Court identified a
nunber of factors which nade it offensive:

The rule is wunlimted in time and in scope,
applying equally to jurors willing and anxious to
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speak and to jurors desiring privacy, forbidding

both courteous as well as uncivil comunications,

and foreclosing questions about a juror’s general

reactions as well as specific questions about other

jurors’ votes that mght, wunder at |east sone

ci rcunst ances, be inappropriate.
ld. at 810. Express-News al so expressed concern that the order in
that case “inplicitly sanction[ed] juror[s’] conversations wth
their relatives, friends, and associates.” |d. The order entered
by Judge Vance shares very little with the unconstitutional order
entered in Express- News.

First, although unlimted in tine, the scope of Judge Vance’s

order is nore limted than that in Express-News. It applies only

tointerviews wwth the jurors thensel ves and not those wth jurors’

relatives, friends, or associates. Also, it applies only to
“del i berations of the jury” and not to the verdict itself. The
fact that the order was unlimted in tinme is not, in itself,

di spositive, as we approved the use of restrictions w thout tine
limtations in United States v. Harrelson, 713 F.2d 1114 (5th Cr
1983), cert. denied, 465 U S. 1041 (1984).

Furt hernore, though Judge Vance’s order “appl[ies] equally to
jurors willing and anxi ous to speak and to jurors desiring privacy,
forbi ddi ng both courteous as well as uncivil conmunications,” the
presence of these factors is not dispositive of our inquiry.
Express- News suggests that in sone cases instructions neeting this
description will be unconstitutional because they are broader than
necessary to justify the restriction of newsgathering rights in
| ight of sone other countervailing consideration. However, the
present case is distinguishable fromthe run-of-the-m Il crimna
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trial in this regard because there was a great anount of nedia
coverage of the trial fromstart to finish. See, e.g., Harrel son

713 F.2d at 1117; United States v. Antar, 38 F.3d 1348, 1364 (3d
Cr. 1994). This factor justifies the inposition of the order
entered in this case without regard to the wllingness of the
jurors to be interviewed or the civility of the reporters seeking
to conduct interviews.

The order entered by Judge Vance does not forecl ose “questions
about a juror’s general reactions,” as did the order in Express-
News. The newspapers have argued that the use of the term
“deliberations” is inprecise and mght be construed by jurors
W shing to speak as extending to their individual reactions to the
trial proceedings occurring in open court. W di sagree. The
restriction of post - verdi ct i nterviews concer ni ng “Jury
del i berati on” was expressly endorsed by this Court in Harrel son
See Harrel son, 713 F.2d at 1118. As contenpl ated by Harrel son and
as used in Judge Vance’'s order, “deliberations” refers only to the
di scussions about the case occurring anong jurors within the
sanctity of the jury room A juror inthis case nmay be intervi ewed
about his own “general reactions” to the trial proceedings, and he
is only prevented frombeing interviewed about the private debates
and di scussions which took place in the jury roomduring the tine
| eading up to the jury’ s rendering of its verdict.

The order entered by Judge Vance does not purport to prevent
jurors fromspeaking out ontheir own initiative. It thus does not

rai se the concern expressed i n Express-News that an order limting
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post - verdi ct interviews m ght inplicitly sanction jurors’
conversations wth their relatives, friends, and associ ates. A
juror who wi shes to do so may naeke a statenent.

Finally, Judge Vance's order does not require "“good cause
shown,” as did the order in Express-News. As the opinion in
Express- News notes, a court may not inpose a restriction on post-
verdict interviews and then condition the restriction by requiring
“those who would speak freely to justify special treatnent by
carrying the burden of show ng good cause.” Express-News, 695 F. 2d
at 810. The order inposed by Judge Vance does not purport to shift
to the nedia “the burden of denonstrating the need for
curtailnment,” id., and is in this respect distinguishable fromthe
order stricken in Express-News.

Qur Court’s decision in Express-News articulated a strict
standard for the restriction of post-verdict interviews of jurors
in crimnal cases. However, the application of that rule nust be
tenpered, as it was in Harrel son, by the recognition that “nenbers
of the press, in common with all others, are free to report
what ever takes place in open court but enjoy no special, First
Amendnent right of access to matters not available to the public at
| ar ge. The particulars of jury deliberation fall in the latter

cl ass Harrel son, 713 F.2d at 1118 (enphasis supplied).
We noted in Harrelson, and we reiterate here, the Suprenme Court’s
adnonition that “[f]reedom of debate mght be stifled and
i ndependence of thought checked if jurors were nmade to feel that

their argunents and ballots were to be freely published to the
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world.” dClark v. United States, 289 U S 1, 13 (1933) (Cardozo,
J.).

Judge Vance’s order was an appropriate neasure taken to
address the danger, identified in Cark, that conprom ses of the
secrecy of jury deliberations presents to our crimnal justice
systemis reliance on jury determ nations. Thus, follow ng our
Court’s precedents, we find that the order entered by Judge Vance
was narrowy tailored to prevent a substantial threat to the
admnistration of justice -- nanely, the threat presented to
freedomof speech within the jury roomby the possibility of post-

verdict intervi ews.

L1,

The newspapers contend that the district court’s order is
unconstitutionally vague. As nentioned above, they naintain that
the reference to “deliberations” is wunclear, failing to give
adequate notice to jurors, the press, and the public. However, as
noted above, we disagree with this characterization of the order.

The newspapers contend that the reference to jury
“del i berations” is vague because it pronpts speculation as to
whether it contenplates “an individual juror’s particular
“deliberations’ (as distinguished fromthe ‘jury’ as a whole)” or
“generalized descriptions of thejury' s ‘deliberations’ (as opposed
to descriptions of the specific positions taken by other particul ar
jurors)” or “virtually all aspects of the jurors’ service as jurors

(for exanple, an individual juror’s thoughts, inpressions and
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feelings (‘deliberations’) formed while listening to evidence
presented during the trial).” Though these semantical gymastics
presented in the newspapers’ brief are inpressive, they are
distinctions that only a | awer woul d appreci ate.

The term “del i berations of the jury” may not be a paragon of
definiteness and precise neaning. Few terns in our |anguage are.
The term does, however, bring an imediate imge to mnd: the
menbers of a jury in the jury room discussing and debating the
evidence, the testinony, and the instructions from the court in
order to reach a wverdict. W hold that the term “jury
deli berations” is sufficiently definite to convey the idea the
district court intended and does not realistically threaten First
Amendnent protected conmmunication. That is all that the |aw
requi res. See Kol ender v. Lawson, 461 U. S. 352, 357 (1983) (void-
for-vagueness doctrine requires definition “with sufficient
definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary and

di scrimnatory enforcenent”).

| V.
For the aforenentioned reasons, the validity of the district

court’s order restricting post-verdict juror interviews is

AFFI RVED.



