UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30699

NATI ONAL GYPSUM COVPANY,

Pl ai ntiff-Appellant,

ver sus

aL, CHEM CAL AND ATOM C WORKERS | NTERNATI ONAL UNION;, AL,
CHEM CAL AND ATOM C WORKERS | NTERNATI ONAL UNI ON, Local 4-447,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

July 17, 1998

Bef ore BARKSDALE, BENAVIDES, and DENNIS, G rcuit Judges.
BENAVI DES, Circuit Judge:

The district court granted sunmary judgnent to the GO,
Chem cal, and Atom c Wrkers International Union and its Local 4-
447 on their notion to enforce an arbitration award and denied
Nat i onal Gypsum Conpany summary judgnment on its notion to vacate

that award. We affirm



| .

On January 30, 1994, National Gypsum Conpany and Ql,
Chem cal, and Atomc Wrkers International Union Local 4-447
entered into a collective bargai ning agreenent (“the Agreenent”),
whi ch covered nonsupervisory production enployees at National
Gypsumis plant in Wstwego, Louisiana, from February 1, 1994,
t hrough February 1, 1997. Before Septenber 1994, enpl oyees at the
Conpany were scheduled to work seven consecutive days each week
wth attendant overtine pay. Wrkers were paid tine and a half on
Sat urdays and doubl e time on Sundays. The seven-day work week had
been in effect for 30 years at the Westwego plant. In the sunmer
of 1994, however, the Conpany announced a “day-off” program
effective in Septenber 1994, under which no enployee would work
nmore than six days in any week. Although at first blush the day-
of f program m ght seem advant ageous to the enpl oyees, the program
resulted in the loss of overtinme pay. Consequently, on Septenber
1, 1994, the Union filed a grievance in which it conpl ai ned that
“[t] he conpany refuses to pay prem umpay to the enpl oyees affected
by the day off,” and that the refusal violated Article I, § 28 of
the Agreenent and any other provisions of the Agreenent found to
apply. Section 28 provides that “[n]o enployee will be laid off?

during the work week for the sole purpose of offsetting overtine

wor ked during the week.” The parties were unable to resolve their
di sput e.
. The parties agree that the term “laid off” can nean not

having work for a period as short as one day.
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In June 1995, the Conpany demanded arbitration in accordance
wth Article X, 8 69, which allows either party to request
arbitration if nore informal dispute resolution nechanisns fail
The parties agreed to bifurcate the liability and damage portions
of the arbitration. The liability portion of the arbitration took
pl ace on July 10, 1996. The arbitrator found in favor of the
Uni on, reasoning that, because the day-off program was a wage
change and because the Agreenent required the Conpany to negotiate
with the Union over wage changes, the Conpany had violated the
Agreenment by instituting the day-off program unilaterally. The
arbitrator further concluded that the parties intended the
Agreenent to reflect the seven-day work week with its attendant
overtinme pay. |In support of this conclusion, he relied on § 22 of
t he Agreenent, which defines the work week as runni ng from Monday
to Monday, and 88 23-24, which address overtine pay.

The Conpany filed a notion to vacate the arbitration award in
federal district court. The Union filed a counterclaimto enforce
it. Both parties filed notions for sunmary judgnent. The district
court denied the Conpany’s notion and granted the Union’s. This

appeal foll owed.

.
W review the district court’s decision to enforce the
arbitration award de novo, using the sanme standards used by the
district court. See @il f Coast Indus. Wrkers Union v. Exxon

Corp., 991 F.2d 244, 248 (5th Gr. 1993). Qur review of the



arbitrator’s decision is extrenely deferential. See Executone
Information Sys., Inc. v. Davis, 26 F.3d 1314, 1320 (5th Gr.
1994). An arbitrator’s award cannot be reversed if the matter was
subject to arbitration and the arbitrator’s decision “drewfromthe
essence of the collective bargaining agreenent.” |International
Ass’ n of Mach. & Aerospace Wrkers, Dist. 776 v. Texas Steel Co.,
538 F.2d 1116, 1119 (5th Cr. 1976).

Although the arbitrator’s construction of a contractual
provision may not be the only possible construction or even a
correct one, it nust neverthel ess be upheld unless the arbitrator’s
deci sion does not “concern[] the construction of the contract,”
United Steelworkers v. Enterprise Wieel & Car Corp., 363 U S. 593,
599, 80 S. Ct. 1358, 1362 (1960), or is not “rationally inferable”
fromthe letter (or even the purpose) of the collective bargaining
agreenent, Local Union 59, International Bhd. of Elec. Wrkers v.
Green Corp., 725 F. 2d 264, 268 (5th Cr. 1984) (citations omtted).
Reversal is not proper when “the arbitrator m sreads the contract,
where there is room to do so . . . .7 ld. (citing United
Paperworkers Int’l Union v. Msco, 484 U. S. 29, 38, 108 S. C. 364,
371 (1987)). Even if “a court is convinced [that the arbitrator]
commtted serious error[, that] does not suffice to overturn his

decision.” Msco, 484 U S. at 38, 108 S. C&. at 371.

A
The parties were unable to stipulate to the issue to be

decided by the arbitrator. The Conpany proposed that the



arbitrator decide, “Wether the Conpany violated Article V, [§]
28, of the parties’ Collective Bargai ni ng Agreenent on Septenber 3
and 4, 1994, by laying off enployees during the workweek for the
sol e purpose of offsetting overtine during the week.” The Union,
on the ot her hand, believed that the arbitrator shoul d decide, “Di d
the Conpany violate the Collective Bargaining Agreenent, in the
manner in which they begin [sic] scheduling enployees[’] work week
on or about August 29, 1994 and conti nui ng t hrough Sept enber 1995?”
The arbitrator framed the issue broadly as “Wether the Conpany
viol ated the col |l ective bargai ning agreenent by its institution of
the ‘day-off’ program on or about Septenber 1, 1994.” Mor e
preci sely, the arbitrator consi dered whet her the conpany had a duty
to bargain with the Union over the institution of the day-off
program and, if so, whether it violated that duty by instituting
the programunil aterally.

The Conpany clains that the arbitrator exceeded his authority
by framng the issue as a bargaining rather than a scheduling
i ssue, especially inlight of 8 72 of the Agreenent, which provides
that the arbitrator “shall deal only with the single matter which
occasi oned his appointnent.” The district court concluded that the
parties gave the arbitrator authority to franme the issue and that
the i ssue framed was “rationally derived” fromthe i ssues submtted
by the parties. W agree.

Al t hough an arbitrator is generally “not free to reinterpret

the parties’ dispute and frane it in his own terns,” Piggly Wggly

Qperator’s Warehouse, Inc. v. Piggly Wggly Operator’s Warehouse



| ndep. Truck Driver’s Union, Local No. 1, 611 F.2d 580, 584 (5th
Cr. 1980), “[i]t is appropriate for ‘the arbitrator to decide just
what the issue was that was submtted to it and argued by the
parties,’” Day & Zimrerman, 791 F.2d at 369 (quoting Waverly
M neral Prods. Co. v. United Steel workers of Am, 633 F. 2d 682, 685
(5th Gr. 1980)). Moreover, this court in Day & Zi mrernman gave
“substantial weight” to the fact that the conpany had given “the
arbitrator authority to frame the issue.” 791 F.2d at 368. Were,
as here, the parties have not formally stipulated to the issue to
be submtted, the courts have | ooked to the grievance for gui dance
regardi ng what issue is before the arbitrator. See, e.g., Piggly
Wggly, 611 F.2d at 584.

In this case, the Conpany went forward with arbitration,
initiated at its own request, knowing that it had been unable to
agree with the Union as to the precise i ssue presented. | ndeed,
the Conpany indicated to the arbitrator in its opening argunent
that the parties disagreed on the issue presented for the
arbitrator’s resolution and presented argunent to the arbitrator
regardi ng the scope of the issue presented. In doing so wthout
objecting that the arbitrator | acked the authority to determ ne the
i ssue presented, the Conpany inpliedly consented to allow the
arbitrator to frame the issue.

The statenent of the issue presented by the Union was broad
enough to be understood as a general challenge to the institution
of the day-off program Moreover, the Union’s grievance cited to

“any other provisions of the agreenent which may be found to



apply.” Under these circunstances, the arbitrator was entitled to
consi der whether the institution of the programviolated 8 5, which
the arbitrator construed to create a duty to bargain with the
Uni on.2 Thus, we conclude that the arbitrator did not exceed his
contractual authority in framng the issue as whether the day-off

program vi ol ated the Conpany’s bargai ni ng obligation.

B
The Conpany al so conplains that the arbitrator exceeded his
contractual authority because his decision is contrary to the
express terns of the Agreenent. Al t hough this court does not
review the nerits of an arbitration award, “arbitral action
contrary to express contractual provisions will not be respected.”

Delta Queen Steanboat Co. v. District 2 Marine Eng’ rs Benefici al

2 The Conpany al so argues that a portion of the testinony of a
Uni on representative denonstrates conclusively that the Union was
not challenging the institution of the day-off program

Q Just so | amclear on the union’s contention, and you were the one that

filed the grievance, it was not the union’s contention in filing that grievance

that the conpany didn't have the right to institute a day-off program was it?
: No

A .

Q Is it your contention that the entire day-off programhad as its notive the
elimnation or reduction of overtine?

A Yes.

Q And that’'s the basis of your whole contention here?

A Yes.

Q If that's the case, what you are really saying is that the conpany cannot
have a day-off progran®

A No, |I'mnot saying that.

We can have a day-off program -
Yes, you can

>0

The district court concluded that “the arbitrator could have
reasonably interpreted the Union representative s concession that
t he conpany coul d i npl enent a day-off programto in no way precl ude
aclaimthat the institution of this particular day-off programwas
violative of the collective bargaining agreenent.” Slip. op. at 11
(enphasis in original). W agree.
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Ass’n, 889 F.2d 599, 604 (5th Cr. 1989). If the arbitrator
i gnores or refuses to apply a contractual provision that permtted
the Conpany’s action, “the arbitrator exceed[s] the express
[imtations of his contractual mandate.” Bruce Hardwood Fl oors v.
UBC Sout hern Council of Indus. Wrkers, Local No. 2713, 103 F. 3d
449, 452 (5th Cir.), cert. denied, 118 S. C. 329 (1997).
Moreover, the Agreenent in this case limts the arbitrator to
interpreting “the specific terns of this Agreenent which are
applicable to the particular issue,” and to issuing an award that
is “not contrary to, and which in no way adds to, subtracts from

or alters the terns of this Agreenent.” Agreenent, Art. X 8§ 73.

1

The arbitrator concluded that the Conpany had a duty to
bargain with the Union before it instituted the day-off program
Thi s concl usion was grounded in the | anguage of Article I, §8 5 of
t he Agreenent:

The Conpany recognizes the Union as the exclusive

bargaining agent for all production enployees, as

hereinafter defined, for the purpose of «collective

bargaining in respect to wages, hours of enploynent and

all other conditions of enploynent.
Agreenent, art. |, 8§ 5. The arbitrator could have rationally
inferred fromthis section that the Conpany had a duty to bargain
over the institution of the day-off program which, in the
arbitrator’s words, was used as a “whol esal e reduction of the wage

bargain.” The arbitrator could have reasonably thought that if

this section does not create a duty to bargai n over wages, hours of



enpl oynent, and ot her enploynent conditions, it would have little
or no neaning, given that no other section of the Agreenent
provi des for collective bargaining on these topics.

Moreover, the arbitrator’s interpretation of 8 5is consistent
wth the Conpany’ s statutory bargaining obligations. As the
arbitrator noted, the National Labor Relations Act creates a duty
to bargain with enpl oyees over “wages, hours, and other terns and
conditions of enmploynent . . . .7 29 U S C § 158(d). In this
regard, the Conpany argues that the arbitrator’s award cannot be
enforced because it was based on statutory rather than contractual
grounds.® We disagree. Although the arbitrator’s interpretation
of the agreenent was bol stered by the fact that that interpretation
is consistent with the Conpany’s statutory duty, his decision was
based on the contract, not on statutory duty. Mor eover, the
Suprene Court has nade clear that although the arbitrator’s
deci sion may not be based “‘solely upon the arbitrator’s view of
the requirenents of enacted legislation . . . ,'” Al exander wv.
Gardner-Denver Co., 415 US. 36, 53, 94 S C. 1011, 1022
(1974) (quoting United Steel workers v. Enterprise Weel & Car Corp.
363 U.S. 593, 598, 80 S. . 1358, 1361 (1960)), the arbitrator
may “l ook for guidance from many sources . . . so long as [the

arbitration award] draws its essence fromthe col |l ective bargaining

3 The Conpany also conplains that the arbitrator relied on
external |aw in concluding that the Union had not waived its right
torely on 8 28 of the Agreenent. This conplaint does not detain
us because the arbitrator ultimately concluded that 8 28 did not
aid the Union’s cause. Thus, even if the arbitrator erred, that
error was harnl ess.



agreenent,” 363 U.S. at 597, 80 S. C. at 1361. The arbitrator’s
decision in this case drewits essence fromthe agreenent, and the
arbitrator properly “look[ed] to ‘the law for help in determ ning

the sense of the agreenent.” Id.

2.

The Conpany argues that the arbitrator’s conclusion that it
had a duty to bargain regardi ng the day-off programignored Article
|, 8 7 of the Agreenent, which requires the Conpany to “nmeet with
the accredited representatives of the Union for the purpose of
settling any disputes which nmay arise, during the term of this
agreenent.” Agreenment, art. |, 8§ 7 (enphasis added). In the
previ ous agreenent, which governed from 1990 to January 31, 1994,
this section provided that the Conpany had a duty to “negotiate
wth” the Union to settle disputes. The Conpany argues that the
arbitrator’s finding that the Conpany had a duty to bargain under
8§ 5 conflicts with 8 7, which requires only that the Conpany “neet
wth,” not that it “negotiate with” the Union to resol ve di sputes.
Section 7 did not expressly preclude the arbitrator from
interpreting 8 5 to require bargaining over changes to the wage
bargain. These provisions can reasonably be read to nean that the
conpany has a duty to bargain over wages, hours of enploynent, and
condi tions of enploynent, but only has a duty to neet with Union
representatives over other disputes. To the extent that there is

any anbiguity regarding the neaning of these two sections or a
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conflict between the two, the arbitrator was entitled to resol ve

it.

3.

The Conpany also contends that the arbitrator’s decision
contravenes t he Agreenent’s managenent rights cl ause, which states:
The managenent of this Plant and the direction of the
wor ki ng force are reserved and vested exclusively in the
Conpany, except as expressly limted by the witten terns
of this Agreenent. Such rights of the Conpany shall
include, but are not limted to, the right to . . .
schedul e and reschedul e enployees as required by the
busi ness needs and operations requirenents; to determ ne
the nunber of enployees, jobs, shifts or crews to be
utilized in the operation; . . . [and] to establish
elimnate or conbine jobs as it deens necessary for

efficient operation.
Agreenent, art. Xvill, § 104. The Conpany argues that the
arbitrator’s finding that the Conpany had a duty to bargain with
the Union over the day-off programconflicts with this provision.

The arbitrator went to consi derabl e | engths to explain howhis
conclusion was grounded in the text of the agreenent. The
arbitrator specifically addressed the effect of the managenent
rights clause on the parties’ dispute and concluded that, although
t he provi sion gi ves managenent scheduling rights, it does not all ow
managenent to exercise those rights “as a vehicle for the whol esal e
reduction of the wage bargain.” The arbitrator found that the
program was not “wage neutral,” but “resulted in substantial wage
reductions upsetting thereby the wage bargai n between the parties.”

Further, as the arbitrator observed, the nmanagenent rights

11



conferred by 8 104 are not boundl ess, but may be “expressly |imted
by the witten terns of [the] Agreenent.”

Because changes in scheduling wll often affect wages, the
arbitrator’s readi ng of the managenent rights cl ause does cabin the
Conpany’ s rights under that clause. Hi s reading does not, however,
render the clause neaningl ess. The arbitrator did not conclude
that any scheduling change woul d require bargaining, but rather
only that the fundanental change brought about by the day-off
program which substantially altered the union’s wage bargain,
requi red the Conpany to bargain with the Union over the programs
i npl enent ati on.

Wthout question, there is sone tension between the
arbitrator’s construction of 8 5 and the nmanagenent rights cl ause.
To the extent that 8 5 and 8§ 104 are in conflict, however, the
arbitrator had the authority to resolve this conflict in favor of
the Union. The arbitrator did not ignore 8 104, but attenpted to
har noni ze that provision with the bargaining requirenent he found
in 8 5. The Conpany and the Union bargained for the arbitrator’s
interpretation of the Agreenent, not ours. See Enterprise Weel,
363 U.S. at 597, 80 S. . at 1361. Because we cannot say that the
arbitrator’s decision did not “concern[] the construction of the
contract . . . ,” we nust enforce it. Id. at 599, 80 S. Ct. at

1362.
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Finally, the Conpany argues that the arbitrator inpermssibly
based his findings on the parties’ past practices (i.e., the 30-
year history of the seven-day work week with attendant overtine) in
violation of 8§ 104 of the Agreenent, which states:

Thi s agreenent contained the full scope of the agreenents

bet ween the parties and expressly supersedes and cancel s

any and all provisions witten or oral agreenments or

practices, previous to this agreenent.

Al t hough the arbitrator discussed past practices extensively and
erroneously stated that past practice is “part of the collective
bar gai ni ng agreenent as though it had been reduced to witing,” his
decision was ultimately based on his interpretation of the
Agreenment. He concluded that the seven-day work week is refl ected
in 8 22 of the Agreenment, which states that “[t] he work week and
payroll week shall be from seven a.m Monday to seven a.m the
foll ow ng Monday.” The arbitrator described this provision as
“coterm nous” wth prior practice. He also relied on the
Agreenent’s overtine provisions, which provide that enpl oyees wll
receive tinme and a half on Saturdays and double tine on Sundays.
In sum the arbitrator concluded that the parties intended that
their Agreenent reflect a seven-day work week.

Because we conclude that the arbitrator’s decision was based

on his interpretation of the contract and supported by practice

after the adoption of the Agreenent in question,* his reference to

4 Not only was the seven-day work week in effect before the
Conpany and the Union entered into the January 1994 Agreenent, but
the practice also continued for nearly seven nonths after the
Agreenment was signed. Thus, the arbitrator’s construction of the
Agreenent as reflecting a seven-day work week is consistent not
only with prior practice, but also with the seven nonths of

14



past practice is not “fatal” to his award, as the Conpany suggests.
Here, there is roomin the contract to allow for the readi ng made
by the arbitrator. Thus, even if we were convinced that the
arbitrator’s understanding of 88 22 and 23-24 as reflecting a
seven-day work week was erroneous or even “seriously erroneous,”
that would not provide a sufficient basis for refusing to enforce

his award. See M sco, 484 U. S. at 38, 108 S. C. at 371.

L1l
M ndful of our limted role in the review of arbitration
awards, we affirmthe judgnent of the district court enforcing the

arbitrator’s award.

practice under this collective bargaining agreenent.
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