REVI SED July 20, 1998
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30667

TEX MORRI'S; ClI NDY SAGRERA MORRI S,

Pl aintiffs-Appellants,
vVer sus

COVAN WORLD W DE MOVI NG, | NCORPORATED;

COLEMAN AMERI CAN MOVI NG SERVI CES
| NCORPORATED,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana

July 8, 1998
Before WSDOM JOLLY, and H G3 NBOTHAM Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Moving fromVirginia to Louisiana, Tex and G ndy Mrris |ost
nmost of their furniture and bel ongings when a fire destroyed the
truck transporting their property. The Mirrises sued the noving
conpany, seeking a greater recovery than statutory | aw -t he Carmack
Amendnent to the Interstate Cormerce Act--allows them Thus, the
primary issue in this case is whether federal common | aw renedi es
are available in actions against conmmon carriers for the |oss of
goods shi pped under a receipt or bill of lading within the scope of
the Carmack Anendnent. The case further presents the question

whet her sunmmary j udgnment was i nappropri ate because there existed a



genui ne issue of material fact as to the value of the plaintiffs’
goods lost while in the carrier’s custody. W hold that federal
comon | aw renedies are preenpted by the Carnmack Anmendnent. W
al so hold, however, that fact issues remain as to the val ue of | ost
goods. W therefore affirmin part, reverse in part, and renand.
I

On January 9, 1995, the Morrises entered into a contract with
Covan Worl dwi de Movi ng, I nc. and Col eman Aneri can Movi ng Servi ces,
Inc. (collectively, “Covan”) to transport their household goods
from Dale City, Virginia, to Baton Rouge, Louisiana. In the
process, the Morrises conpleted an “Esti mate and Order for Service”
form in which they provided Covan with estimates as to what
property woul d be shipped and its value. The Morrises also filled
out a “Shipnment Protection Plan” in which Covan offered three
| evel s of coverage. The Morrises requested the maxi num “ful
val ue” coverage for their property.! Finally, the Mrrises signed
a bill of lading in which they declared the total value of their
shi pped property to be $29,000.00. The total weight |listed on the
bill of lading was 7,860 pounds.

On January 10, 1995, the Mrrises’ property was | oaded for

shi pnent to Baton Rouge. During the trip, the tractor-trailer

The Morrises further chose as part of the protection plan to
make an “Extraordi nary (Unusual) Val ue Article Decl aration,” which,
according to the plan, entitled them to declare the values of
certain higher priced itens. Al t hough the plan states that a
special inventory form would be used for such declarations, none
appears in the record.



caught fire. The blaze destroyed nearly everything. Covan
neverthel ess delivered sonme of the property and charged the
Morrises for 4429 pounds of freight. The Morrises disputed the
charge, contending that all of the property delivered was
effectively destroyed by the fire and attendi ng snoke and water.
Covan adjusted its figures to reflect a delivery of 2658 pounds of
freight and ultimately paid the Morrises $26, 498. 38 of the decl ared
val ue of $29, 000. 00.

The Morrises were dissatisfied with the settlenent offer and
brought this action in the district court. They alleged that the
actual value of their property was $54,312.00 and that they had
suffered an additional $60,000.00 in punitive danages, | ost wages,
and nental anguish resulting from the destruction of their
bel ongings. In all, the Morrises sought $87,813. 62 i n danages, the
di fference between their actual |osses and the anount Covan had
already paid them as well as attorney’ s fees.

The Morrises submitted tinely discovery requests to Covan
seeki ng, anong ot her things, a copy of the tariff under whi ch Covan
was operating. Before any responses were received, however, Covan
moved for partial summary judgnent. Covan argued that the action
fell within the scope of the Carnmack Anendnent and that the
Amendnent limted the Morrises’ recovery to the value of property
declared in the bill of |ading--%$29, 000.00.

The district court granted Covan’s notion and then di sm ssed

the entire lawsuit. Based on the bill of lading and Covan's tariff



(whi ch had been attached to Covan’s summary judgnent reply brief,
but not provided to the Mrrises in response to their discovery
requests), the court determ ned that the acti on was governed by the
Car mack Anendment and, thus, that Covan was entitled to limt its
liability to the declared val ue of the property. Accordingly, the
court dism ssed all clainms based on state or federal common | aw
Al so, because the alleged | oss occurred before the effective date
of the recently added provisions permtting recovery of attorney’s
fees under the Carmack Anendnment, the court held that the Mrrises
were not entitled to attorney’s fees. Finally, and wthout
expressly addressing the Morrises’ claim that they were
nevertheless entitled to the unpaid balance on their $29, 000.00
declaration (anpbunting to $2501.62), the court disnissed the
remai nder of the case. The Mrrises appeal ed.
|1
We review the district court’s grant of summary judgnent de

novo. Exxon Corp. v. Baton Rouge G I, 77 F.3d 850, 853 (5th GCr.

1996) . The court wll not weigh the evidence or evaluate the

credibility of witnesses; further, all justifiable inferences wll

be made i n the nonnoving party’s favor. Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 255 (1986). |If, as here, the nonnoving party
bears the burden of proof at trial, the noving party my
denonstrate that it is entitled to summary judgnent by submtting
affidavits or other sim |l ar evidence negating the nonnoving party’s

claim or by pointing out to the district court the absence of



evi dence necessary to support the nonnobving party’ s case.

Lavespere v. N agare Mach. & Tool Works, Inc., 910 F.2d 167, 178

(5th Gr. 1990).

Once the noving party presents the district court with a
properly supported sunmmary judgnent notion, the burden shifts to
t he nonnoving party to showthat sunmary judgnent is i nappropriate.
Id. In doing so, the nonnoving party may not rest upon the nere
allegations or denials of its pleadings, and unsubstantiated or
conclusory assertions that a fact issue exists will not suffice.
Anderson, 477 U. S. at 256. Rather, the nonnoving party nust set
forth specific facts showi ng the existence of a “genuine” issue

concerni ng every essential conponent of its case. Thomas v. Price,

975 F.2d 231, 235 (5th Cr. 1992). That is, the nonnoving party
must adduce evidence sufficient to support a jury verdict.
Anderson, 477 U.S. at 248. Wth these standards in mnd, we turn

to the nmerits.



1]
A
The first issue we address, whether federal common |aw
renmedies are available in actions against conmmon carriers within
the scope of the Carmack Anmendnent, is purely a question of |aw.
The Anendnent provides, in relevant part:

A common carrier providing transportation or service
subject to the jurisdiction of the Interstate Commerce

Comm ssion . . . shall issue a receipt or bill of |ading
for property it receives for transportation under this
subtitle. That carrier . . . and any other common
carrier that delivers the property and i s subject to the
jurisdiction of the Commssion . . . are liable to the
person entitled to recover under the receipt or bill of

lading. The liability inposed under this paragraph is

for actual loss or injury to the property caused by (1)

the receiving carrier [ or] (2) the delivering

carrier
49 U.S.C. 8§ 11707(a)(1l) (1995).°?

The Morrises contend that the purpose of the Anendnent was
sinply to establish uniformrul es governing the i nterstate shipnent
of goods by comon carriers. Furthernore, federal common | aw
remedi es are not explicitly precluded by the text of the Arendnent,
and appl yi ng those renedies here will not frustrate the Anendnent’s
purpose. Covan, on the other hand, maintains that section 11707
expressly limts the carrier’s liability to the actual danmages

caused to the property up to the anount declared in the bill of

| adi ng.

2Ef fective January 1, 1996, the entire Carnack Anendnent was
recodified at 49 U.S.C. 8 14706 et seq. This recodification has no
bearing on the issues presented in this appeal.



I n support of their argunent, the Morrises al so point out that
t he Carmack Anmendnent contains a “savings clause,” which provides
that “except as otherwi se provided in this subtitle, the renedies
provi ded under this subtitle are in addition to renedi es existing
under another law or at common law.” 49 U S.C. 8§ 10103 (1995).
Qur reading of this language |eads us to conclude initially that
two aspects of this clause are of particular relevance here.
First, remedi es provided by the Carmack Amendnent are “in addition

to” other renedies. Second, such other renedies include those
avai |l abl e under “common law.” Based on a plain reading of this
| anguage, we would think that the Mrrises’ claim for punitive
damages, if supported by federal common law, has a firmstatutory
basis as an additional renmedy under the Carnmack Arendnent. W are
not, however, witing on a clean slate and nust therefore consider
how t he Carmack Anmendnent and its savi ngs cl ause have al ready been
i nterpreted.
B

Qur analysis nmust begin with the Suprene Court’s decision in

Adans Express Co. v. Croninger, 226 U. S. 491 (1913). In Adans, the

plaintiff hired the defendant, a common carrier, to ship a package
containing a dianond ring fromGChio to Georgia. The package never
arrived. The bill of |ading stated that charges for delivering the
package were based on the val ue of the shipnent, that the val ue was
to be declared by the shipper, and that failure to declare the

value would result in a rate based on a value of $50. The



plainti ff had not declared a value. Neverthel ess, he brought suit
agai nst the defendant in Kentucky state court for the full market
val ue of the ring. Under Kentucky |law, the contract tolimt the
plaintiff’s recovery to an agreed or declared value was invalid,
and the plaintiff was generally entitled to recover the actua
value of the ring. The plaintiff prevailed, and the case
eventually went to the Suprene Court.

The primary i ssue before the Court was whet her a contract for
an interstate shipnent, as evidenced by a bill of lading, was
governed by “the local | aw of the state, or by the acts of Congress
regul ating interstate commerce.” Adans, 226 U. S. at 499-500. The
Court noted that before the Carmack Amendnent, the liability of
common carriers for aninterstate shipnment of property was governed
by either “the general common | aw’--as pronounced by the state and
federal courts--or the statutory laws of the states. [|d. at 504.
Because of the many varying laws that mght apply to a dispute
arising out of any given interstate shipnent of goods, it was
i npossi ble for interstate shippers and carriers to determne their
ri sks and responsibilities wiwth any reasonable certainty. See id.
at 505. The Carmack Anendnent, the Court held, “nade an end to
this diversity, for the national law is paranount and supersedes
all state laws as to the rights and liabilities and exenptions

created by such transactions.” 1d.; accord Air Prod. & Chem, Inc.

v. Illinois Cent. Gulf RR Co., 721 F.2d 483, 486 (5th Gr. 1983),

cert. denied, 469 U S. 832 (1984).




The Court rejected the argunent that the savings clause
preserved the plaintiff’'s state law clains. It explained:

It was clainmed that [the savings clause] continued in
force all rights and renedi es under the comon |aw or
other statutes. But . . . it was evidently only intended
to continue in existence such other rights or renedies
for the redress of sone specific wong or injury, whether
given by the interstate comerce act, or by state
statute, or common |aw, not inconsistent with the rules
and regul ations prescribed by the provisions of this
act. . . . [I]t could not in reason be construed as
continuing in a shipper a conmonlaw right the existence
of whi ch woul d be i nconsistent with the provisions of the
act. In other words, the act cannot be said to destroy
itself.

To construe this proviso as preserving to the hol der

of any such bill of lading any right or renmedy which he

may have had under existing Federal law at the tine of

his action gives to it a nore rational interpretation

t han one which would preserve rights and renedi es under

existing state laws, for the latter view would cause the

proviso to destroy the act itself.
Adans, 226 U.S. at 507-08. Because the state common | aw upon whi ch
the plaintiff’s claimrelied was inconsistent wwth the regul atory
schene established by the Carmack Amendnent, the Court held that
the plaintiff’s state comon | aw cl ai mwas preenpted. 1d. at 508-
13.

Recently, two Courts of Appeals have extended the holding in
Adans to conclude that no comon |aw renedies, including those
based on federal common law, are available under the Carmack

Amendnent. See Gordon v. United Van Lines, Inc., 130 F. 3d 282 (7th

Cr. 1997); develand v. Beltman N. Anerican Co., 30 F. 3d 373 (2d



Cir. 1994), cert. denied, 513 U.S. 1110 (1995).2 These courts have

construed Adans to have adopted a general rule that the Carnmack
Amendnent preenpts any right or renmedy “inconsistent” with those
expressly provided by the Anendnent, despite the plain | anguage of

the savings clause. See, e.q., develand, 30 F. 3d at 379. Federal

common | aw renedi es, these courts have held, are inconsistent with
t he Carmack Anendnent essentially because their availability would
create an uncertainty in liability that the Amendnent was enacted
to elimnate. See id. (“the availability of punitive danages
[ under federal conmmon |aw] would frustrate the goal of the Carnmack
Amendnent”); Gordon, 130 F.3d at 287 (“Even if we assune that a
federal common law rule with respect to punitive damges woul d be
uni formnationally, the punitive damages renedy woul d di spl ace the
package of renedies that the Interstate Conmerce Act contains, and
woul d allow precisely the uncertainty the Carnmack Amendnment was
designed to bar.”).

C

3 her circuits have sent sonewhat m xed signals on the issue.
The Fourth Grcuit has permtted clains for punitive damages based
on federal comon law in addition to other Carmack Anmendnent
remedies in an action for breach of the duty of nondi scrimnation
under 49 U. S.C. § 316(d) (1976). See Hubbard v. Allied Van Lines,
Inc., 540 F.2d 1224 (4th Gr. 1976). The Tenth Circuit initially
interpreted the Carmack Amendnent to preclude only state statutory
clains in actions based exclusively on a bill of |ading, see Litvak
Meat Co. v. Baker, 446 F.2d 329 (10th Cr. 1971), but later held
that all state common | aw renedi es were barred under the Carnmack
Amendnent, see Underwriters at Lloyds of London v. North Am Van
Lines, 890 F.2d 1112 (10th G r. 1989) (en banc) (overruling Litvak
wth respect to clainms based on state comon |aw). The Tenth
Circuit’s approach to federal comon | aw renedies is unclear.

10



We find oursel ves in substantial agreenent with the Second and
Seventh Crcuits, although the conclusion reached by those courts
is not as clearly mandated as their decisions mght inply. Adans
is sonmewhat anbiguous as to whether it contenplated that its
reasoni ng woul d extend to federal common |law clains. The Court’s
statenent that the savings clause preserved “any right or
remedy . . . under existing Federal law,” 226 U S. at 507, could be
construed to permt renedi es under federal common law. U timately,
however, it is difficult to square this reading of Adans with its
earlier statenent that the savings clause preserved only those
“rights or renedies . . . whether given by the interstate comerce
act, or by state statute, or common | aw, not inconsistent with” the
ri ghts and renedi es al ready provided by the Carnmack Anendnent. 1d.
(enphasi s added). Adans was decided before Erie RR Co. V.

Tonpkins, 304 U S. 64 (1938). Thus, the Court’s reference to
“common | aw’ nust be construed to include both state and federal
common | aw, see Adans, 226 U. S. at 504 (describing “general common
|aw’ to consist of |aw “declared by this court and enforced in the
Federal courts throughout the United States . . . or that
determ ned by the supposed public policy of a particular state”),
and its reference to “Federal |aw to include only federal
statutory | aw.

We t herefore understand Adans to nean that any federal common
| aw renmedi es preserved by the savings clause can afford no greater

relief than provided by section 11707. 1In actions seeki ng damages

11



for the | oss of property shipped ininterstate conmerce by a common
carrier under a receipt or bill of lading, the Carnmack Amendnent is
the shipper’s sole renmedy. That is, the Carmack Anendnment preenpts
any common | aw renedy that increases the carrier’s liability beyond
“the actual loss or injury to the property,” 49 U S C
8§ 11707(a)(1), unless the shipper alleges injuries separate and
apart from those resulting directly from the |oss of shipped

property. Accord Gordon, 130 F.3d at 289; Rni v. United Van

Lines, Inc., 104 F.3d 502, 506-07 (1st Cr.), cert. denied, 118
S.Ct. 51 (1997).

The Morrises’ clains for conpensatory and punitive danages
exceed those permtted under section 11707. Both are based
directly on the | oss of property shipped in interstate comrerce by
a common carrier under a bill of lading. The conpensatory damages
are for | ost wages and enotional suffering incurred by the Murrises
as a result of the destruction of their household goods. The
punitive damages are to punish Covan for any egregi ous conduct in
the course of discharging its duties under the shipping contract.
Because the Morrises do not allege any injuries separate fromthe
| oss of their property, their clains based on federal comon | aw
are preenpted.

|V

The second and final issue we need to consider today is

whet her the district court erred in granting sunmary judgnent on

the Morrises’ Carmack Anrendnent claim |In addition to their clains

12



based on federal common | aw, the Morrises sought reinbursenent for
the full wvalue of their property as declared on the bill of
| adi ng- - $29, 000. 00. Covan paid them only $26, 498. 38, contendi ng
that it had delivered the remaining $2501.62 worth of property
undamaged. In its nenorandumruling, the district court dism ssed
the Morrises’ clains in excess of $29,000.00, and their federa
comon | aw cl ains, but then, w thout further analysis, concluded
that all of the Murrises’ clains were to be dismssed. W agree
with the Morrises that the district court should have addressed
these matters.

The district court had no basis before it for dismssing on
summary judgnment the Morrises’ Carmack Anendnent cl ai mfor damages
up to $29,000.00. As discussed previously, the Carmack Amendment
permts shippers to recover the actual anount of loss to the
property shipped. See 49 U . S.C. § 11707(a)(1). And, as here, the
val ue of that property may be set by the shipper in the bill of
| adi ng. See Adans, 226 U.S. at 508-12. The Morrises alleged in
their conmplaint that all of their household goods entrusted to
Covan’s care were destroyed by fire, snoke, or water. Covan
presented no evidence suggesting otherw se. Because a genui ne
issue of material fact exists as to whether the goods eventually
del i vered by Covan were danmaged, and thus whether the Mirrises are

entitled to the full $29,000.00 declared in the bill of [Iading,

13



di sm ssal of this claimnust be reversed and remanded for further
devel opnent . 4
\%

For the foregoing reasons, we affirm the judgnent of the
district court that the Carmack Amendnent precludes the Mrrises
clains that exceed the val ue of the destroyed property. W renmand
for further proceedi ngs to consider the Morrises’ Carnmack Amendnent
claimfor the full value of their destroyed property, their claim
for attorney’s fees, and their challenge to the validity of Covan’'s
tariff.

AFFIRVED in part, REVERSED in part, and
REMANDED wi t h i nstructions.

“n determning that this case fell within the scope of the
Carmack Anmendnent, the district court applied the four-part test
adopted by this court in Rohner Gehrig Co. v. Tri-State Mdtor
Trans., 950 F.2d 1079 (5th CGr. 1992) (en banc). The district
court found in accordance with this test that, anong ot her things,
Covan maintained a tariff within the prescribed guidelines of the
| nt erstat e Conmerce Conm ssion. The Mrrises, however, were never
provi ded an opportunity to exam ne or challenge the validity of the
tariff, despite requesting the tariff in discovery. Covan instead
submtted the tariff to the district court as an attachment to its
reply brief in support of its notion for summary judgnent. On
remand, the district court should provide the Mirrises with an
opportunity to exam ne and challenge the validity of the tariff.
If the tariff is invalid, of course, the case woul d not be governed
by the Carnmack Anmendnent.

We also note that the district court erred in dismssing the
Morrises’ clains for attorney’s fees. Current provisions allow ng
such fees in cases within the scope of the Carnmack Anendnent, see
49 U.S.C. § 14708, are nerely a recodification (wth slight
alteration) of provisions in effect since 1982. See 49 U S.C
§ 11711 (1995). On remand, the district court should al so consi der
whet her the Morrises are entitled to attorney’s fees under section
11711. See Drucker v. OBrien's Mwving & Storage, Inc., 963 F.2d

1171 (9th Gir. 1992).
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