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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30572

NANCY G. PERE, on behalf of Marci Danielle Peré,
on behal f of Matthew Reed Peré, individually and
on behal f of her mnor children,
Pl ai ntiff-Appellee,
VERSUS
NUOVO PI GNONE, INC., et al.,
Def endant s- Appel | ant s,
VERSUS
COPPUS ENG NEERI NG TUTHI LL CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

August 7, 1998
Before POLI TZ, Chief Judge, JONES, and DUHE, Circuit Judges:
JOHN M DUHE, JR, Circuit Judge.

Appel | ee’ s husband was killed while working on a platformoff
the coast of West Africa when a starter turbine manufactured by
Coppus Engi neering expl oded. The starter turbine was a conponent
of a turbine system designed and manufactured by Nuovo Pignhone.

Appel | ee sued for her husband’s wongful death claimng that the



starter turbine and turbine system had been inproperly designed
and/ or manufactured. Appellant, Nuovo Pignone, an Italian conpany,
cl ai med sovereign imunity under the Foreign Sovereign Immunities
Act. 28 U S.C. § 1602, et seq. The district court found that,
al t hough Appellant was a foreign state, the commercial activity
exception to immunity applied and Appellant could be sued. W
di sagree, holding that the Appellee failed to neet her burden of
proof that the comrercial activity exception applied.
| .

In 1974, Nuovo Pignone, an Italian conpany that designs and
manuf act ures turbi ne systens, bought a starter turbine from Coppus
Engi neering, a United States conpany. Nuovo Pignone then sold to
Cabinda Gulf G| Conpany (“CABGOC’), FOB Italy, a turbine system
that incorporated the Coppus starter turbine. Nuovo Pi gnone
manuf actured, tested, and inspected the turbine systemin Italy.
It was then sent to Bayou Bl ack, Louisiana for final assenbly by
CABGOC s contractor onto a platform  The conpleted platform was
sent to CABGOC in the Molongo field off the coast of Angola, West
Afri ca.

In 1993, Marcus Daniel Peré (“Peré”) was enployed by Chevron
Overseas Petrol eum and/or CABGOC as an instrunment technician in
West  Africa. Peré’s enployer ordered him to a gas injection

platform to test the gas turbine system During the test, the



starter turbine exploded killing Peré. Peré’s w dow sued! on
behal f of herself and her two children claimng that the Coppus
turbine and Nuovo Pignone’s turbine system caused Peré’s death
because they had been defectively designed and/ or manufact ured.
Nuovo Pi gnone noved for summary judgenent claimng sovereign
immunity by contending it was an agent or instrunentality of the
Italian governnment. It established that Ente Nazi onal e I drocabur
(“ENI") was the majority shareholder at the tinme of the accident

and that the Republic of Italy created ENI to lead Italy’s oil and

gas exploration and devel opnent. Thus, Nuovo Pignone argued,
because ENI is an agent or instrunentality of the Italian
governnent, it was a foreign state entitled to immunity. The

district court agreed. |It, however, deni ed Nuovo Pi gnone’ s request
for dismssal concluding that Nuovo Pignone was not entitled to
sovereign imunity because of its commercial activities in the
United States. Nuovo Pignone appeal s.
1.
The Foreign Sovereign Imunities Act of 1976 (“FSIA’), 28
US C 8§ 1602 et. seq., provides the sole basis for obtaining

jurisdiction over a foreign state. Argentine Republic v. Anerada

Hess Shipping Co., 488 U. S. 428, 4443 (1989). The FSI A incl udes

!Coppus Engineering is also suing; however, it is doing so to
ensure that Nuovo Pignone remains a party to the litigation. To
avoid confusion, this opinion will treat Coppus’ argunents as
Peré’ s.



agents or instrunmentalities? of a foreign state wthin the
definition of “foreign state”. To bring suit, the plaintiff nust
establish that one of the exceptions listed in 88 1605 and 1607
appl i es. This Court nust decide whether Nuovo Pignone is a
foreign state, and if it is, whether it may still be sued under the
comercial activity and inplicit waiver exceptions, see 8§
1605(a) (1), (2) infra.

A. STANDARD OF REVI EW

We review a district court’s application of the FSI A de novo.

Tubul ar I nspection, Inc. v. Petrol eos Mexi canos, 977 F.2d 180, 184

(5th Gir. 1992).
B. ANALYSI S

1. Whether the FSIA Applies

Peré argues that the district court erred in applying the FSIA
because it |ooked to Nuovo Pignone’s ownership at the tinme the

expl osi on occurred, rather than at the tine suit was filed. Wen

228 U.S.C. § 1603(a), (b)(1), (b)(2) provide:
(a) A“foreign state”. . . includes a political subdivision of
a foreign state or an agency or instrunentality of a
foreign state as defined in subsection (b).

(b) An “agency or instrunentality of a foreign state” neans

any entity-
(1) which is a separate | egal person, corporate or otherw se,
and

(2) which is an organ of a foreign state or politica
subdi vision thereof, or a mjority of whose shares or
ot her ownership interest is owed by a foreign state or
political subdivision thereof].]



Per é sued, Nuovo Pignone was no | onger a foreign state because EN
had transferred a mpjority of the Nuovo Pignone stock to a
consortiumof private conpanies. |In support of her argunent, Peré

cites F. Straub v. A P. Geen, 38 F.3d 448 (9th G r. 1994) which

| ooked at the defendant’s identity at the tine suit was filed. She

acknow edges that General Electric Corp. v. Grossnman, 991 F. 2d 1376

(8th Cr. 1993) holds that whether an entity qualifies as a foreign
sovereign is determned at the tine the litigated event occurred.
Per é cont ends, however, that the Straub court’s reasoning is better
because it is nore in keeping wwth the FSIA's | egislative history.

The FSIA s purpose was to pronote harnonious internationa

relations. Pullmn Construction I ndustries, Inc. v. United States,

23 F.3d 1166, 1169 (7th Cr. 1994). Peré argues that generally
international relations would remain unaffected when a plaintiff
sues an entity which was imune at the tinme of the disputed event
but is now private, therefore, giving Nuovo Pignone immunity does
not achi eve any governnental purpose. W disagree.

Whet her the FSIA covers an entity now private that was state
owned at the tine of the disputed event(s) is an issue of first
inpression within this Crcuit. Havi ng studied both Straub and

CGeneral Electric, we are persuaded by the E ghth GCrcuit’s

reasoning in General Electric. As the Eighth Grcuit stated, “the

doctrine of foreign state sovereign immunity was created to

ef fectuate general notions of comty anong nations.” 1d. at 1381



(internal quotations and citations omtted). The foreign policy
concerns underlyi ng sovereign imunity do not necessarily di sappear
when a defendant |oses its foreign status before suit is filed.
Thus, courts are to | ook to the defendant’s status at the tinme the
litigated events occurred. Straub is distinguishable because it
addresses different facts. In Straub, the Ninth Grcuit was
determning howto treat a corporation that becane a foreign state
for FSIA purposes after the disputed events occurred but before
suit was filed.® Straub, 38 F.3d at 451. W, therefore, affirm
the district court’s finding that Nuovo Pignone is a foreign state
under the FSIA
2. FSI A Exceptions
a. Commercial Activity
The district court found that the “comrercial activities”
exception to the FSI A applied. Under 8 1605(a)(2), a foreign state
is not immune when the action is:
“based upon a commercial activity carried on in the
United States by the foreign state; or upon an act
performed in the United States in connection with a
comercial activity of the foreign state el sewhere;
or upon an act outside the territory of the United
States in connection with a conmercial activity of
the foreign state el sewhere and that act causes a
direct effect in the United States.”

“Commercial activity” is defined as “a regul ar course of commerci al

conduct or a particular commercial transaction or act.” 28 U S.C

3Thi s opi ni on does not address such a situation.
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§ 1603(d). In determ ning the commercial character of an activity,
courts look to the nature rather than the purpose of the act or
transaction. |d. For the commercial activity exception to apply
here, Nuovo Pignone’'s actions nust fall within the second |isted
exception. |In other words, the suit nmust be “based upon . . . an
act performed within the United States in connection wth a
comercial activity of the foreign state el sewhere”. The district
court correctly found that the commercial activity upon which the
plaintiff’s cause of action was based was the design and
manuf acture of turbine systens. It further found that the act
performed in the United States in connection with that activity was
Nuovo Pi gnone’s sending a representative to Bayou Bl ack to consul t
in the final assenbly of the system onto the platform W
di sagr ee.

We turn first to the issue of each party’s burden of proof.
Initially, the party seeking i nmmunity nust show the district court
that it is a foreign state potentially entitled to i munity under
the FSIA. Once that party nmakes such a showi ng, the burden shifts
to the opposing party to rai se the exceptions to sovereign imunity
and to assert facts that would establish these exceptions. The
ultimate burden of proving that the FSI A applies, though, remains

upon the party seeking inmunity. Stena Rederi AB v. Coni sion de

Contratos del Conmite Ejecutivo General del Sindicato Revol ucionario

de Trabaj adores Petrol eros de | a Republica Mexi cana, 923 F.2d 380,

390 n. 14 (5th Gr. 1991); Arriba Ltd. v. Petrol eos Mexicanos, 962

7



F.2d 528, 533 (5th Cr. 1992). Here, Nuovo Pi gnone has proven that
it is a foreign state entitled to immunity; thus, the burden has
shifted to Peré to prove that Nuovo Pi gnone perforned an act within
the United States in connection with the comercial activity
performed el sewhere. Peré asserts that Nuovo Pignone’s sending
representatives to Bayou Bl ack, Louisiana to consult on the final
assenbly was such an act. Assum ng arguendo that the consultation
was a comercial act performed within the United States, Peré still
fails to neet her burden of proof.
To determ ne whether the availability to consult during the
Bayou Black assenbly was in connection with Nuovo Pignhone’s
desi gn/ manufacture in ltaly, we |l ook to our prior cases to find the
definition of “in connection wth”. In Stena, we held that the
connection between the commercial activity and the plaintiff’s
conplaint had to be material. 1d. at 387. However, when the “in
connection with” prong applies, “any material connection between
‘commercial activity el sewhere’ and the plaintiff’s conplaints.
is irrelevant to the determnation of subject natter
jurisdiction.” Id. at 388. Under this prong, the material
connection nust exist between the act perfornmed in the United
States and plaintiff’s cause of action. Here, then, the materi al
connection nust exist between the availability for consultation
during final assenbly in Bayou Black and Peré’ s allegations of
wrongful death due to inproper design and/or manufacture. Per é
fails to show such a material connection. The conponents of the

8



tur bi ne system were nmanufactured, tested, and delivered to CABGOC
inltaly. More inportantly, once the conponents arrived in Bayou
Bl ack, Nuovo Pi gnone did not performthe final assenbly; rather, it
was CABGOC s contractor who perforned this task. Concededly, Nuovo
Pignone did send representatives to consult on the nechanical
erection of the conponents onto the platform however, there is no
indication in the record concerning the extent or nature of the
consultation or to show it as an integral part of the design or
manuf act ur e. Wiile this Court is told that the Nuovo Pignhone
representatives consulted, we are left to guess at what the
consul tation invol ved. There is sinply no indication that the
final assenbly in Bayou Black was a part of the design or
manuf acture that occurred in lItaly. Thus, we cannot say that there
is a material connection between Nuovo Pi gnone sendi ng consultants
to Bayou Bl ack and Peré’s wongful death action.

b. Wi ver

Peré argues that the district court did not have to consider
the commercial activity exception because Nuovo Pignone has
inplicitly waived its imunity. The FSIA allows a foreign state to
waive its immunity either explicitly or inplicitly, 28 US. C 8§
1605(a) (1), but it does not state howinplicit waiver occurs. The
| egislative history reveals, though, that inplicit waiver may be
found in three situations: 1) when a foreign state agrees to

arbitration in another country; 2) when a foreign state agrees that



the laws of another country govern a contract; and 3) when a
foreign state files a responsive pleading wthout raising the
i munity defense. H Rep. No. 1487, 94th Cong. 2d Sess. 18,

reprinted in 1976, U S . C.C A N 6604, 6617. See also, Arriba

Ltd., 962 F. 2d at 539 n. 22. The wai ver exceptionis to be narrowy

construed. Joseph v. Ofice of the Consul ate General of Nigeria,

830 F.2d 1018, 1022 (9th Cir. 1987).

Here, Peré argues that Nuovo Pignone inplicitly waived its
sovereign imunity by virtue of a 1985 contract it made wth
CABGOC. That contract concerned the overhaul of the FC 1C
conpressor train that included the starter turbine that expl oded.
In provision 19 of that contract, Nuovo Pignone agreed that the
| aws of Texas woul d govern questions concerning the performance or
execution of the overhaul contract. Peré contends that this
provision is an inplied waiver. W disagree.

First, in cases in which inplied wai ver based upon a contract
has been found, the contract was between the parties suing and

bei ng sued. See Eckert International v. The Governnent of the

Sovereign Denocratic Republic of Fiji, 32 F.3d 77 (4th Cr. 1994);

Joseph v. Ofice of the Consulate of Nigeria, 830 F.2d 1018 (9th

Cr. 1987); Kraner v. Boeing, Co., 705 F. Supp. 1392 (D. M nn.

1989). That is not the case here. Moreover, when courts analyze

whet her a contract’s choice of |aw provision constitutes inplicit

wai ver, they look tothe inplied intent of the parties. See Eckert

Int’l, 32 F.3d at 80. Having studied the 1985 agreenent, we find
10



no inplied intent of Nuovo Pignone to be responsible to third
parties. Hence, Nuovo Pignone has not inpliedly waived its
sovereign i munity.
CONCLUSI ON
For the reasons stated, we AFFIRMI N PART, REVERSE | N PART and
REMAND.
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