IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30545

KAREN M USSERY,
Pl ai ntiff-Appellee,

ver sus

STATE OF LQUI SI ANA, on behal f of
Loui si ana Departnent of Health and
Hospital s; PI NECREST DEVELOPMENTAL
CENTER; RODNEY RI CHMOND,

Def endant s,
STATE OF LQUI SI ANA, on behal f of
Loui si ana Departnent of Health and
Hospital s,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

) August 5, 1998
Bef ore DUHE, BENAVI DES, and STEWART, Circuit Judges.

BENAVI DES, Circuit Judge:

The appel | ant, the State of Louisiana, brings this
interlocutory appeal challenging the district court’s denial of its
nmotion for summary judgnment, in which the State argued that that
the plaintiff’s clains against it under Title VII of the Guvil
Ri ghts Act of 1964, as anended, 42 U S.C. 8§ 2000e, and the Equal
Pay Act of 1963 (“EPA’), as anended, 29 U S.C § 206(d), were
barred by the El eventh Anendnent. For the reasons set forth bel ow,

we AFFI RM



Backgr ound

On Novenber 17, 1995, Karen M Ussery, a state enpl oyee at the
Pi necrest Devel opnental Center in Pineville, Louisiana, filed suit
agai nst the State of Louisiana through the Departnent of Health and
Hospitals, Pinecrest Devel opnental Center, and Rodney R chnond,
alleging clains under Title VII, the EPA, and state |aw. V5.
Ussery all eged that she was retaliated against for filing a prior
EECC conplaint, that two enploynent practices related to the
attainnment of her nmaster’s degree violated the EPA, that the
defendants violated La. R S. 23:1006 and La. R S. 51: 2231, and that
Rodney Ri chnond intentionally inflicted enotional distress on her.

On March 13, 1997, the State of Louisiana noved for summary
judgnent, arguing that plaintiff’s clains against it were barred by
t he El eventh Anmendnment and that the clains failed as a matter of
| aw. On April 25, 1997, the district court denied the State's
motion for summary judgnent on the basis of Eleventh Anmendnent
immunity as tothe plaintiff’s Title VII and EPA cl ai ns, denied the
State’s notion for summary judgnent on the nerits as to the
plaintiff’s Title VIl and EPA clains, granted the State sunmmary
judgnent as to plaintiff’'s state |aw cl ains, and grant ed def endant
Ri chmond summary judgnent as to plaintiff'’s state law clains
against him On My 23, 1997, the State filed a tinely notice of
appeal . This court has jurisdiction under the collateral order
doctrine over only the State’s argunent that the plaintiff’s clains
under Title VII and the EPA are barred by the El eventh Anmendnent.

See Puerto Rico Aqueduct and Sewer Authority v. ©Metcalf & Eddy,




Inc., 506 U.S. 139, 146-47, 113 S. Ct. 684, 689 (1993).1

St andard of Revi ew

Whet her a state is entitled to El eventh Arendnent i munity is

a question of law which this court reviews de novo. See Stine v.

Marathon G 1 Co., 976 F.2d 254, 259 (5th Gr. 1992).

Di scussi on

I n general, the El eventh Anmendnent bars all persons fromsuing
a State for noney damages in federal court. See U S. Const. anend.

Xl: Seminole Tribe v. Florida, 517 U.S. 44, 54, 116 S. C. 1114,

1122 (1996). O course, this bar is not absolute: a State may
consent to suit or Congress nmay abrogate the States’ Eleventh

Amendnment imunity. See Port Auth. Trans-Hudson Corp. v. Feeney,

495 U. S. 299, 304, 110 S. C. 1868, 1872 (1990). In this case, it
is clear that the State of Louisiana has not consented to be sued

in federal court. See La. R S. 13:5106; Del ahoussaye v. City of

New | beria, 937 F.2d 144, 147 (5th Cr. 1991). Thus, the sole

question before the court is whether Congress abrogated the States’
El event h Anendnent inmunity when it anmended Title VII and the EPA

In Sem nole Tri be, the Suprene Court set forth a two-part test

for determ ni ng whet her Congress has properly abrogated the States’

El eventh Anmendnent inmmunity. First, the court nust determ ne

1 I'n her response brief, Ms. Ussery argues that she has set forth a prinma

facie case under both Title VIl and the EPA. Because this matter is before this
court oninterlocutory appeal for the linmted purpose of determ ning whether the
State of Louisianais entitled to El eventh Anendnent i mmunity, the nmerits of M.
Ussery's clains are not before the court.
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whet her Congress “unequi vocal |y expresse[d] its intent to abrogate

the imunity.” 517 U.S. at 55, 116 S. C. at 1123 (quotation
omtted). This intent to abrogate nust be expressed “in
unm st akabl e | anguage in the statute itself.” Atascadero State

Hosp. v. Scanlon, 473 U S. 234, 243, 105 S. . 3142, 3148 (1985).

Second, the court nust determ ne whether Congress acted “pursuant

to a valid exercise of power.” Semnole Tribe, 517 U.S. at 55, 116

S. . at 1123 (quotation omtted). In Semnole Tribe, the Court

reaffirmed its previous holding that Congress can abrogate the
States’ Eleventh Anmendnent immunity when it enacts |egislation
pursuant to 8 5 of the Fourteenth Arendnent. See id. at 59, 116 S.
. at 1125.

A Title VI
The State first argues that Congress has not sufficiently
stated its intent to abrogate the States’ Eleventh Anendnent

immunity with respect to Title VII. In Fitzpatrick v. Bitzer,

however, the Supreme Court specifically held that “in the 1972
Amendnents to Title VII of the Cvil R ghts Act of 1964, Congress,
acting under Section 5 of the Fourteenth Anmendnent, authorized
federal courts to award noney danages in favor of a private
i ndi vi dual agai nst a state governnent found to have subjected that
person to enploynent discrimnation on the basis of race, color,
religion, sex, or national origin.” 427 U S. 445, 447 96 S. C

2666, 2667-68 (1976). Since Fitzpatrick, this court has repeatedly

held that Title VIl clearly abrogated the States’ Eleventh



Amendnent imunity. E.g., Pegues v. M ssissippi State Enpl oynent

Serv., 899 F.2d 1449, 1453 (5th Cr. 1990); Witing v. Jackson

State Univ., 616 F.2d 116, 127 n.8 (5th Gr. 1980).

Nonet hel ess, the State argues that, despite the cl ear | anguage

in Fitzpatrick and this court’s subsequent cases, none of thse

cases has really addressed whether Title VII contains the
unm st akabl e congressi onal wai ver of the States’ El eventh Anrendnent

immunity required by the Suprene Court in Atascadero, which was

deci ded sone nine (9) years after Fitzpatrick. According to the

State, under Atascadero, in order for Congress to validly abrogate

the States’ Eleventh Amendnent immunity, it must nmake an express
statenent of such an intent in the text of the statute using the
words “States,” “Eleventh Anmendnent immunity,” or “sovereign
immunity.” The courts, however, have never required that Congress
express this intent using the nmgic |anguage suggested by the

State. Instead, Atascadero requires only that Congress express its

intent to abrogate the States’ Eleventh Amendnent imrunity “in
unm st akabl e | anguage in the statute itself.” 472 U. S. at 243, 105

S. . at 3148. As the Court recognized in Fitzpatrick, Congress

made its intent to abrogate the States’ El eventh Anendnent i nmunity
unm stakably clear when it anended Title VII's definition of
“person” to include governnents, governnental agencies, and
political subdivisions, 42 U S C § 2000e(a), and sinultaneously
anended the definition of enployee to include individuals “subject
tothe civil service |l aws of a State governnent, governnent agency,

or political subdivision,” 42 U.S.C. 8 2000e(f). See Fitzpatrick,




427 U.S. at 449 n.2, 96 S. . at 2668 n. 2. Accordi ngly, the

State’s argunent to the contrary is unavailing.

B. Equal Pay Act

The Equal Pay Act of 1963, as anended, 29 U . S.C. § 206(d), was
enact ed by Congress as an anendnent to the Fair Labor Standards Act
(“FLSA”), 29 U. S.C. 88 201-219. In short, the EPA requires that
all persons perform ng equal work nust receive equal pay, unless a
difference in pay is justified by a consideration other than
gender. “As with many civil rights statutes, the Equal Pay Act
initially applied only to private enpl oyers. In 1974, however
Congress extended the Act to include the States [as enpl oyers].”

Tinmmer v. Mchigan Dep’t of Commerce, 104 F.3d 833, 837 (6th Gr.

1997) (citations omtted).

1. | ntent to Abrogate

On appeal, the State wi sely does not contest the district
court’s conclusion that Congress expressed its intent to abrogate
the States’ El eventh Anmendnent immunity in “unm stakabl e | anguage”
inthe EPAitself. The private enforcenent provision of the FLSA,
of which the EPAis a part, provides that “[a]n action to recover
the liability prescribed . . . may be maintained against any
enpl oyer (including a public agency) in any Federal or State court
of conpetent jurisdiction by any one or nore enployees for and in
behalf of hinself or thenselves and other enployees simlarly

situated.” 29 U.S.C. § 216(b). The term*“enployer” is defined in



the FLSA to i nclude “a public agency,” 29 U S.C. §8 203(d), whichis
in turn defined as “the governnent of a State or political
subdi vi sion thereof” and any agency of a State, 29 U. S.C. 8§ 203(x).
Finally, the term*®“enployee” is defined to include “any individual
enployed by a State, political subdivision of a State, or an
interstate governnental agency.” 29 U S . C 8 203(e)(2)(C).

G ven the plain |anguage of the statute, the five courts of
appeals that have addressed the issue have held that the
definitional and enforcenent provisions in the EPA contain the
necessary “clear statenent” of Congress’s intent to abrogate the
States’ Eleventh Anmendnent inmmunity. See Timer, 104 F.3d at 837-
38 (6th Cr. 1997); see also MIls v. Miine, 118 F. 3d 37, 42 (1st

Cr. 1997) (involving an Eleventh Anmendnent challenge to the

overtinme and m nimum wage provisions of the FLSA); Brinkman v.

Departnent of Corrections, 21 F.3d 370, 372 (10th Cr. 1994)

(sanme); Reich v. New York, 3 F.3d 581, 590-91 (2d G r. 1993)

(sanme); Hale v. Arizona, 993 F. 2d 1387, 1391-92 (9th Gr. 1993) (en

banc) (sane). W now join our sister circuits in reaching the sane

concl usi on.

2. Power to Abroqgate

W turn next to the question of whether Congress acted
“pursuant to a constitutional provision granting Congress the power

to abrogate.” Semnole Tribe, 517 U.S. at 58, 116 S. C. at 1125.

Because it is well settled that “the constitutionality of action

t aken by Congress does not depend on recitals of the power which it



undertakes to exercise,” Weods v. CQoyd W MIller Co., 333 US.

138, 144, 68 S. C. 421, 424 (1948); accord EEOCC v. Wom ng, 460

U S. 226, 243-44 n.18, 103 S. C. 1054, 1064 n.18 (1983) (dicta),

we agree with the Eighth Grcuit that Semnole Tribe “requires us

to make an objective inquiry, nanely whether Congress could have
enacted the legislation at issue pursuant to a constitutional
provision granting it the power to abrogate. As |ong as Congress
had such authority as an objective matter, whether it also had the
specific intent to legislate pursuant to that authority is

irrelevant.” Crawford v. Davis, 109 F.3d 1281 (8th Cir. 1997).°2

In this case, the sole constitutional basis upon which Congress
coul d have abrogated the States’ El eventh Anendnent imunity is §

5 of the Fourteenth Anmendnent. See Sem nole Tribe, 517 U.S. at 59,

116 S. C. at 1125.

Relying on the Suprenme Court’s decision in Pennhurst State

School & Hospital v. Halderman, 451 U.S. 1, 101 S. . 1531 (1981),

however, the State argues that this general rule of judicial review

is inapplicable when Congress acts pursuant to 8 5 of the

2 Gven the objective nature of our judicial review, the State’s cursory

argument that the statutory text and | egislative history of the 1974 Amendnents
to the EPA support a finding that Congress was acting pursuant to the interstate
comrerce cl ause when it made those amendnents is immaterial. Mreover, to the
extent that the State relies on Congress’s statenent that it was acting pursuant
to the comerce clause in the original act, this argument is entirely
unpersuasive. As the Sixth Grcuit noted in Timer, the 1974 Anmendnents were a
separate statute, and we nust exam ne that statute and its legislative history
to determine if Congress stated its intent to |egislate under any particul ar
constitutional provision. See Timrer, 104 F.3d at 838 n.7. To the extent that
the State relies on the legislative history of the 1974 amendnments, the State
points to no specific portion of the legislative history in support of its
position; and, after scouring the | egislative history of the 1974 anendnents, we
find no definitive statement by Congress as to the Constitutional authority by
which it acted. For a nore detailed discussion of what the |legislative history
shows, see Tinmer, 104 F.3d at 838 n.7.
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Fourteenth Anendnent. According to the State, Pennhurst requires
that, in order for abrogation to be conplete, Congress nust
specifically state that it is acting pursuant to 8 5 of the
Fourteenth Anendnent. W di sagree.

I n Pennhurst, the Court addressed whet her Congress i ntended
the Devel opnentally Di sabl ed Assistance and Bill of R ghts Act of
1975, 42 U.S.C. 88 6000 et seq., to “inpose[] an obligation on the
States to provide, at their own expense, certain kinds of [nedical]
treatment.” Id. at 15, 101 S. C. at 1538. In the course of

“di scerning congressional intent,” the Court exam ned “t he possi bl e
sources of Congress’ power to legislate,” including 8 5 of the
Fourteenth Amendnent. Id. at 15, 101 S. C. at 1538-39. Wth
respect to 8 5, the Court, recognizing the federalism concerns
involved in inferring such an intent into an anbi guous statute,
stated: “Because such |egislation inposes congressional policy on
a State involuntarily, and because it often intrudes on traditional
state authority, we should not quickly attribute to Congress an
unstated intent to act wunder its authority to enforce the
Fourteenth Anmendnent.” 1d. at 16, 101 S. . at 1539. Finding no
support for the lower court’s finding that Congress acted pursuant
to 8 5, the Court concluded that Congress did not intend to inpose
such financial obligations upon the States pursuant to 8§ 5.

Al t hough facially appealing, the State’ s reliance on Pennhur st
is msplaced. Unlike the case at hand, the Court in Pennhurst “was

resol ving an i ssue of statutory construction, not . . . a question

of Congressional authority to legislate.” EEOCC v. Elrod, 674 F. 2d




601, 609 n.8; accord EECC v. Wom ng, 460 U. S. 226, 103 S. C. 1054

(1983)(stating, albeit in dicta, that “[o]Jur task in Pennhurst []
was to construe a statute, not to adjudge its constitutional
validity”) (quotations and internal citations omtted). |In other
wor ds, Pennhurst addressed whet her Congress intended to alter the
traditional federal-state bal ance, not whether Congress had the
authority to do so once it has already unanbiguously stated its

intent to alter that balance. As the Court later stated in G egory

V. Ashcroft, the Pennhurst rule is a “rule of statutory
construction to be applied where statutory intent is anbiguous.”
501 U. S. 452, 470, 111 S. C. 2395, 2406 (1991). Under the first

prong of Sem nol e Tribe, however, Congress nmust unanbi guously state

its intent to abrogate the States’ Eleventh Arendnent inmmunity in

the | anguage of the statute itself. See Sem nole Tribe, 517 U S

at 55, 116 S. C. at 1123. G ven this requirenent, we see no
persuasi ve reasons why we should abandon the general rule of
judicial review and require that Congress reaffirm that intent

under the second prong of Seminole Tribe by stating that it is

abrogating the States’ El eventh Anmendnent imunity pursuant to 8 5
of the Fourteenth Amendnent.

Thus, we return to the question of whether Congress could
have, as an objective matter, anended the EPA to apply to the
States as enployers pursuant to 8 5 of the Fourteenth Amendnent.
We need not be detained for |ong. Section 5 of the Fourteenth
Amendnment grants Congress broad authority to enforce the

anendnent’ s substantive provisions “by appropriate legislation.”
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U S Const. anend. XV, § 5. In its sinplest ternms, the EPA is
designed to elimnate discrimnation in pay and other enpl oynent
benefits based on an enpl oyee’'s gender. By anending the EPA to
i nclude the States as enpl oyers, Congress sought to elimnate such
discrimnation by the States thensel ves. Because it goes w t hout
sayi ng that the substsantive provisions of the Fourteenth Arendnent

prohi bit the States fromdi scrimnating on the basis of gender, “we
are unable to understand how a statute enacted specifically to
conbat such discrimnation could fall outside the authority granted

to Congress by 8 5.” Crawford, 109 F.3d at 1283.°

8 Even assuming that Pennhurst affects the Seminole analysis in sone

manner, contrary to what the State inplies, the specific |anguage of Pennhur st
woul d not require that Congress expressly state that it was acting pursuant to
8 5 of the Fourteenth Anendnment. As the Sixth Grcuit noted in Tinmer

First, the so-called "Pennhurst rule" says only that a court should not
"quickly attribute" to Congress an unstated intent to act pursuant to § 5.
Id. (enphasis added). This suggests only that a court should carefully
consider the propriety and effect of concluding that Congress has acted
pursuant to 8 5. Second, the Court went on to distinguish between two

ki nds of cases: those where "statutes ... sinply prohibited certain kinds
of state conduct" and those |like the one before the Court in Pennhurst,
where the "case for inferring intent is at its weakest where ... the
rights asserted inpose affirmative obligations on the States to fund
certain services, since we nmay assune that Congress will not inplicitly
attenpt to inpose massive financial obligations on the States." 1d. at

16-17, 101 S. . at 1539-40. |In other words, the Court did not suggest
that a court should never infer a congressional intent to legislate
pursuant to 8§ 5 of the Fourteenth Amendnent, but rather that it should
first consider a nunber of factors before making such an inference. In
addition, while the cases cited by the Court involved statutes in which
Congress had expressly stated an intent to |l egislate pursuant to 8 5, and
as such were "consistent” with the Pennhurst rule, see id. at 16, 101
S. .. at 1539, the Court did not suggest that these cases excluded the
possibility of inferring intent in appropriate circunstances.

104 F.3d at 840-41.

For these reasons, we conclude that, even assuming that we were to agree
with the State that Pennhurst affects the Senminole Tribe analysis in sone
fashi on, we woul d nonet hel ess reject the State' s proposed readi ng that Congress
nmust expressly state that it is acting pursuant to 8 5 of the Fourteenth
Anendnent. Mreover, even if we were to apply a so-called “Pennhurst proceed-
wi th-caution” rule, we woul d nonethel ess hold that Congress properly abrogated
the States’ Eleventh Anendnent imunity when it anended the EPA in 1974,
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Concl usi on

For the reasons set forth above, we conclude that Congress
abrogated the States’ El eventh Amendnent i munity when it extended
both Title VII and the EPA to the States as enployers.
Consequently, the decision of the district court is AFFIRMED, and
this case is REMANDED to the district court for further

pr oceedi ngs.



