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CARL E. STEWART, Circuit Judge:
Catherine Baltazor prevailed in ajury trial against her employer, the Orleans Parish School
Board and its superintendent, Dr. Morris Holmes, on her claims of race and sex discrimination in
violation of Title VII of the Civil Rights Act of 1964 and 42 U.S.C. §81981 and 1983. Our review

of the record leads us to conclude that as a matter of law Baltazor did not prove any violations of



Title VII by a preponderance of the evidence. Similarly, the record fails to support a cognizable
violationof 42U.S.C. §81981 and 1983. Therefore, wefind that thelower court should have entered
judgment against Baltazor.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This action was filed by Catherine Ann Baltazor, a white femae who served as a clerical
employee of the Orleans Parish School Board (“ School Board”) for 18 yearsuntil her resignation on
May 3, 1996. Batazor was sixty-one yearsold at the time of her resignation. Asserting causes of
action under Title VII of the Civil Rights Act of 1964 and 42 U.S.C. 881981 and 1983, Baltazor
alleged that she was the victim of “reverse” racia discrimination as well as gender discrimination.

Baltazor began her employment with the School Board in July 1977 asaclerk at agrade 4
pay level. Baltazor's employment continued and she progressed and was assigned as Secretary | in
the Child Nutrition Department until 1991, when she was transferred to a position in the Employee
Relations Department. Baltazor claims that upon her transfer in 1991, she was assigned the duties,
but not awarded thetitle of the former Office Services Manager, Allen Webre. Webre, awhitemale,
had recently retired from that position. Following her transfer in 1991, Baltazor continued to earn
$20,500 per year and was classified at a grade 6 secretarial pay level. Baltazor alegesthat prior to
his retirement, Webre was earning $1486 bi-weekly at a grade 14 saary level in the office services

manager positionin 1990." Baltazor maintains that following her “assumption” of the position, she

!t isimportant to note that Baltazor was classified as a grade 6 on the clerical grade scale and
that Webre was classified as a grade 14 on the administrative and professional services scale.
Thereis no direct correlation between the two scales. Clerical positions involve less responsibility
and thus are classified on a different track as the administrative positions.
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was kept at her secretarial pay and grade classification despite repeated requests for an increase in
sdary.

Holmes and the School Board argue that Baltazor was never given the position or dl of the
duties of office manager as she clams, but instead was transferred from the Child Nutrition
Department to Employee Relations. They maintain that the decision to keep Baltazor classified as
Secretary | at agrade 6 salary level was not uncommon. Holmes and the School Board explain that
the move to Employee Relations was precipitated by Baltazor’ s October 1991 request for atransfer
out of the Child Nutrition Department. At that time, Baltazor claimed that the black femal e assistant
director for that department, Ms. Jackson, was* prejudiced” against her. Dr. Frank Fudesco, awhite
male associ ate superintendent who was head of several administrative units, promptly responded to
Baltazor’s complaints and transferred her to his department following her request. According to
Baltazor, she served under Fudesco performing office manager-type job functions that included
greater responsibility than was previously accorded to her at the Secretary | level. Baltazor clams
that she persistently complained to Fudesco that: (1) unequal treatment was being inflicted upon her;
(2) she was not being compensated for her position and duties; and (3) such faillure wasin violation
of School Board policies.

Although Fudesco transferred Baltazor to his department and accorded her greater
responsibilities, he did not take any action on Baltazor’'s request for a saary increase until his
departurein July 1994. Ensuring that he would not be responsible for any action taken based on his
suggestion, Fudesco mentioned toward the end of his June 10, 1994 exit memorandum that Baltazor
had assumed a busy management position and recommended that she be reclassified to office

manager. By thistime, Dr. Morris Holmes, a black male, had become Superintendent of the School



Board. Fudesco’ sexit memorandum presented thefirst occasion for Holmesto become aware of her
requests.

Baltazor renewed and redirected her complaints to Fudesco's successor, Associate
Superintendent, James Henderson, a black male.  On March 10, 1995, Baltazor sent her direct
supervisor, Henderson, what Holmes and the School Board alege was her first written request to be
reclassified as office manager and to beraised fromagrade 6 classficationto agrade12. Sheaso
requested that the raise be made retroactive to October of 1991. In effect, theincrease would cover
a 44-month period. Unlike Fudesco, Henderson took immediate action and attempted to have
Baltazor’'s position reclassified to a higher grade level. On March 13, 1995, Henderson sent a
response and recommendation to Holmes endorsing, in part, Baltazor's request. Specifically,
Henderson requested a reclassifaction from grade 6 to grade 10. Baltazor criticizes Henderson's
recommendation becausetheproposed increasein gradelevel and salary wasnot commensurate with
Webre's status or remuneration.?

Holmes forwarded the matter for consideration and further recommendation to the School
Board’s Director of Personnel, Ella Voelkel.®> Voelke is awhite female who has served as the

School Board's Director of Personnel since 1987.* Voelke disagreed with Henderson's

2 |n a subsequent memorandum, Henderson retracted this recommendation.

%Voekd’stria testimony reveals that Holmes asked her to analyze Henderson’s memo and to
provide Holmes with her own recommendation. Voelkel’ sresponse memo to Holmesisdated April
25, 1995.

“Holmes testified to the fact that he requested a recommendation from Voelkel and additional
input from Voelkel and Henderson, in part, to refresh his memory of Baltazor and to be brought up
to dateon her situation. Holmestestified that once hismemory of Baltazor wasrefreshed, herecalled
having had some contact with her in the eleven months as superintendent. Intheir brief, Holmesand
the School Board suggest that Holmesa so sought counsel because of the magnitude of therequested
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recommendation to Holmes, and in her memo to Holmes set forth her determinations that: (1)
Baltazor had not been transferred to the position of office manager; (2) the previous office manager’s
duties had been reduced before his retirement; (3) if the office manager position were to be
reestablished at a new salary level it would have to be “posted” for applications under the School
Board’'s procedures, and (4) even if an office manager-type position were reestablished, the
classification levels sought by Baltazor and recommended by Henderson were both excessive.®
Holmesreceived Henderson’ sretraction and reasonsfollowing recei pt of V oelkel’ srecommendation.®
Relying on these two documents, Holmes denied the grade increase and reclassification.

Baltazor filed a claim with the Equal Employment Opportunity Commission (“EEOC”) on

May 18, 1995. Approximately four months after she filed her claim, Baltazor testified that she

pay raise.

SHolmes testified:

Q. At thetime that you received the memorandum, what did you do with it?

A. When | received the memorandum, and as | recall, | discussed this issue with Dr. Lloyd, my
executive assistant, and Mrs. Voelkel, and it was saying to me that there was no rationale and
there was no system to make thismove. So, at this point in time, then this recommendation was
acceptable to me, that | had no reason to believe that the Personnel Department had not |ooked
at al of theissues, because any timethat | asked my staff to do something of this nature, it means
to do an analysis, to do all of the extraneousissues, take alook at the policies, take alook at the
statutes and practices, and advise.

Did you rely onthismemorandumin coming to your final decision concerning thislady’ srequest?
Yes, | did.

>0

®Specifically, Henderson withdrew his recommendation stating,

Thedutiesof the previous Office Manager far exceeded [Baltazor’ s current assgnment with the
following supervisory responsbilities. Telephone Services, Mail Room, Duplications Services,
Pool Typists, Maintenance (Janitorial) Services, Office Supplies for al Administrative
Departmentg].] Subsequently, theaboverespons bilities, with the exception of telephone and mail
room activities, were disseminated to other departments.

Defendant’ s Exhibit 2.



received “acarefully construed memo” inwhich Henderson notified her that he had changed hismind
on his decision to support, in part, her request for areclassification. She resigned her position on
May 3, 1996. Her position was not filled following her resignation. On July 18, 1996, the EEOC
provided Baltazor with aright to sue letter under Title VI, prior to the completion of the School
Board' s investigation of her claim.

Baltazor filed thissuit on January 16, 1996. She asserted separate causes of action under both
Title VII of the Civil Rights Act and under the Civil Rights Act, 42 U.S.C. 88§ 1981 and 1983.
Named as defendants were both the School Board and Holmes, as superintendent of the school
system. Holmes and the School Board timely moved for judgment as a matter of law pursuant to
Fed.R.Civ.P. 50(a) at the close of Baltazor’ s case before the jury. Thejudge deferred hisruling and
the jury awarded Baltazor compensatory damages in the amount of $200,000 against the School
Board and punitive damages in the amount of $125,000 against Superintendent Holmes. The court
entered judgment accordingly. Holmes and the School Board filed a renewed motion for judgment
as a matter of law under Fed.R.Civ.P. 50(b). The court again deferred its ruling, but eventually
denied both Rule 50 motions and set forth its reasons in a minute entry dated March 24, 1997.
Holmes and the School Board timely appeal thejury verdict in Baltazor’ sfavor and the denid of their
Rule 50 motions.

STANDARD OF REVIEW

We accord great deference to the jury’s verdict when evauating the sufficiency of the

evidence. Under this standard, we view al of the evidence in the light most favorable to the verdict

and reverse only if the evidence points “ so strongly and overwhelmingly in favor of one party that the



court beleives that reasonable [jurors] could not arrive at any contrary conclusion.” Boeing v.
Shipman, 411 F.2d 365, 374 (5" cir. 1969)(en banc).
We review de novo the lower court ’s ruling on a motion for judgment as a matter of law

under Fed.R.Civ.P. 50(a). OmnitechInt’l, Inc. v. Clorox Co., 11 F.3d 1316, 1322-23 (5th Cir.), cert.

denied, 513 U.S. 815, 115 S.Ct. 71, 130 L.Ed.2d 26 (1994). Again, we view al evidence and
reasonable inferences in favor of the non-movant. If reasonable persons could differ in ther
interpretation of the evidence, the motion should be denied. Only when the facts and the reasonable
inferences are such that areasonable juror could not reach a contrary verdict may the district court

properly grant a motion for judgment as a matter of law. Texas Farm Bureau v. United States, 53

F.3d 120, 123 (5" Cir. 1995).

InMcDonnell Douglas Corp. v. Green, 411 U.S. 792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973),

the Supreme Court held that a complainant, like Baltazor, inaTitle VI tria carriestheinitia burden

of establishing a prima facie case of racial discrimination. Id. at 802, 93 S.Ct. at 1824; see a0,

Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047 (5th Cir. 1996)(“To succeed on a clam of
intentional discrimination under Title V11, Section 1983, or Section 1981, aplaintiff must first prove

aprimafacie case of discrimination.”) However, asthiscourt held in Harringtonv. Harris, 118 F.3d

359 (5th Cir. 1997), the elements of a prima facie case can be ingpposite:

[W]hen a case has been tried on the merits, areviewing appellate court need not addressthe
sufficiency of plaintiff’s prima facie case, and may instead proceed directly to the ultimate
guestions of whether plaintiff has produced sufficient evidence for a jury to find that
discrimination occurred. In other words, the focus then shifts to the ultimate question of
whether the defendant intentionally discriminated against the plaintiff.

Id. at 367 (internal quotations and citations omitted).



We conduct atraditional sufficiency of the evidence analysisto determine whether reasonable

jurors could find discriminatory treatment. Travisv. Board of Regents of the University of Texas,

122 F.3d 259, 263 (5" Cir. 1997). We are mindful that a Title VII plaintiff must prove that the
employer’s purported reasons for taking an adverse employment action are pretextual and that the
employer engaged inillegal discrimination. Boeing, 411 F.2d at 374. Thus, in order to prove race
or gender based discrimination, the complainant must present evidence that gender or race were
determinative in the employment decision. However, subtle distinctionsexist between an inference
of pretext and proof of actual discrimination. Given these distinctions, we have concluded that “it
is possible for a plaintiff’s evidence to permit a tenuous inference of pretext and, by extension,
discrimination, and yet for the evidence to be insufficient as a matter of law to support afinding of

discrimination.” Travis, 122 F.3d at 263 (citing Walton v. Bisco Industries, 119 F.3d 368, 372 (5th

Cir. 1997)).
Discussion

Our analysisof theissuesinthis caserequiresusto evauatefirst Baltazor’ sclamthat shewas
denied a reclassification and increase in salary based on her race or gender. Next we consider
whether Baltazor’ s Sections 1981 and 1983 claims should have goneto thejury. Third, weturn our
attention to the award of compensatory damages. Our discussion ends with an assessment of the
Title VII case against the Superintendent, Dr. Morris Holmes.

A.

This case centers on whether the School Board should have increased Baltazor's

compensation since she assumed responsbilities beyond her job description; yet, it ismasguerading

asaTitleVIl case. Given the legitimate controversy over proper compensation and application of



the procedures of reclassifying Baltazor’s position, the jury could have reasonably concluded that
Baltazor was underpaid and overworked. The central question, however, is not whether appellants
should have paid Baltazor more money but whether the evidence can support afinding that the real
reason for the School Board’'s decision not to raise her compensation bespeaks race or gender
discrimination. Our review of the record leads usto concludethat thereisno evidence which could
lead areasonable juror to conclude that the appellants discriminated against Baltazor on the basis of
either her race or gender.’

The trial court declined to grant appellants motion for judgment as a matter of law because
it determined that “the jury heard credible evidence of the job responsibilities competently assumed
by plaintiff, the position perceived by others, her request for reclassification, theracia hostility extant
within the school administration and the school board’ s proffered reasonsfor refusing to take action

onthematter.” Baltazor v. Holmes, Civil Action No.: 96-150, Section“K” (Minute Entry March 24,

1997). Record 288-89. Baltazor echoes these same conclusions in her pleadings before this court.
These reasons are unpersuasive.

First, the job responsibilities “competently” assumed by Batazor are not the same
responsibilities required of Webre. Baltazor failed to prove that shewasin aposition or performing
dutiesequal to Webre's. Voekel’ strial testimony demonstratesthat Webre' ssalary and gradelevels
wereincreased and his position upgraded several times during histenure at the School Board. Such
upgrades were due, in part, to Webre's assumption of new duties and responsibilities. One of

Webre’ smost significant duties-supervision of the Print Shop-was assigned to himin 1982. At that

"Neither the jury instructions nor the verdict form offers a distinction between a finding of race
discrimination or gender discrimination. Consequently, the jury’ s verdict is ambiguous on the issue
of whether it found race discrimination, gender discrimination or both. Without such a distinction,
our course is made more difficult.



time, Webre was raised from a grade 12 to a grade 14. Voelkel testified that prior to Webre's
retirement in 1990, many of Webre' smost significant job duties and responsibilities had been phased
out or reassigned to other employees.? Consequently, Baltazor could not have assumed responsibility
for dl of the sameresponsibilitiesthat Webre performed. Accordingly, the School Board was correct
to decline compensation on the same level as Webre.®

Whileothersmay have perceived that Baltazor assumed the position of Office Manager, there
is no doubt that her immediate supervisor, Fudesco, and the supervisor of personnel understood that
she was not the Office Manager. Dr. Fudesco conceded as much in his exit memorandum imploring
the School Board to re-establishthe position. The position had been abolished and itsresponsibilities
reassignedto others. Similarly, Voelkel repeatedly testified that shedid not believethat Baltazor was
performing the same duties as Webre. No employer can discriminate for failing to fill a position
which no longer exists unless the employer eliminated the position asameans of discrimination. See

e.q., Mills v. Intern. Broth. of Teamsters, et a., 634 F.2d 282 (5" cir. 1981)(position must be

available). Despite how others perceived Baltazor's duties, the responsibilities inherent to the

position were assigned to others and the position eliminated upon Webre' sretirement. Baltazor did

8pecificaly, Voelkd's testimony indicates that Webre's management of the Print Shop was
reassigned to another employee, Ms. Johnson, in 1984; his management of the Maill Room went to
Dr. Fudesco’ s department and was reassigned to Baltazor, among others; and that Webre's duty of
ordering supplieswas decentralized following hisretirement so that each department handled itsown
supply needs. Additionaly, Voelkel testified that Baltazor did, in fact, assume certain tasks that had
formerly been done by Webre including telephone services.

*The previous existence of the Office Manager position does not mandate its continued existence,
especialy when the costs of maintaining such a position outweighs the benefit of having multiple
employees assume the responsibilities.
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not contend nor does the record support any indication that the position was eiminated as a means
of precluding Baltazor’ s advancement.

Baltazor’s requests for reclassification did not comply with board policy and there is no
indication that race or gender discrimination formed the basis of the School Board’ sdecisionto deny
therequest. Therecord indicates that Baltazor’ s request for reclassification did not follow School
Board procedures. Voeke testified that there are two ways in which a position within the School
Boardisreclassified. First, the Superintendent may authorizean“all-call” request for reclassifications
from al department heads. Those department heads may recommend positions within their
departments for reclassification. Then, a committee is fomed to review these requests and make
recommendations to the superintendent. The superintendent then approves or disapproves the
recommendations. For any recommendations approved, the superintendent then makes a
recommendation to the School Board.

Second, a department head seeks authorization from the superintendent for a position
reclassification. If the authorization is obtained, the budget committee must then approve the
reclassification and the position is then announced for general applications. Voelkel testified that
there is no reclassification procedure by which an individua can challenge her own saary in the
manner that Baltazor attempted. Voelkel’ srecommendation against Baltazor’ s reclassification was,
in part, motivated by these procedures and her belief that neither Baltazor or other employees be
reclassified outside of acomprehensive scheme. Inaddition, Voelkel testified that African American
employees had been denied reclassification during Dr. Holmes' s tenure as superintendent.

Again, it isimportant to note that neither race nor gender played arolein thisdetermination.
Dr. Fudesco, a white male, failled to make the recommendation during his tenure as Baltazor's
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supervisor. Instead he offered unsubstantiated assurancesthat Baltazor would bereclassified. Onthe
other hand, his successor, Henderson, a black male made an immediate effort to secure a
reclassification although below the level Baltazor requested. The exit memorandumand Henderson's
requests were reviewed by Voelkel, a white woman, who offered sound reasons for her
recommendation that the superintendent decline the reclassfication. Holmes adopted the
recommendation of hispersonnel specialist. Based on thesefacts, no reasonablejuror could conclude
that the reason for the denial was related to race or gender.

Baltazor’ s attempts to obscure the weakness of her case by emphasizing that the adverse
personnel decision she complainsof occurred inaclimate of racial hostility. However, nothing in the
record connects “the racial hostility in the school administration” to Baltazor’s claim of racial
discrimination. Baltazor endeavored to prove by direct and circumstantial testimony that she was
subject to racia animus on the part of the school board. Baltazor asserts that the School Board’s
constant refrain “positions are reclassified, not people” is evidence of pretext for its underlying
discriminatory animus. Therecord iswholly devoid of any indication that the policy for reclassifying
positions operates to the detriment of whites or women. Persons from different races and genders
were treated the same under the policy as articulated by Voelkel.

Despite objections by Holmes and the School Board, Baltazor presented two former School
Board employees, Boyd and Ducote, as witnesses who testified that Holmes downgraded their
positions and negatively affected their salaries because they are white. Baltazor’s employment was
completely unrelated to either of these two persons. Boyd initialy performed the duties of Director
of Security and was later reassigned to Director of Investigations. The School Board employed

Ducote as the Director of Facility Planning. He also assumed Associate Superintendent
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Responsibilities. The record isimproperly infected with their accounts of racia hostility and like a
contagious disease it was spread to include Baltazor.™

However these accounts may portray smilarities in the manner Holmes treated Boyd and
Ducote, they do not prove any relationship between the perceived animus and the decision not to
reclassify Baltazor. The probative value of their testimony ishighly questionable. Indeed, therecord
isdevoid of any direct contact between Baltazor and Holmesregarding her request for a promotion.
Instead, it showsthat she dedlt only with Fudesco and Henderson. The absence of either adirect or
credible circumstantial nexus between Holmes and Baltazor precludes any finding of discriminatory
intent. Neither the general environment at the Schaol Board, nor the specific conduct of Holmes
regarding other employees support the inference that the denial of Baltazor’'s request for a pay
increase was due to her race or gender.

Findly, the proffered reasons for declining the reclassification were wholly consistent with
School Board practice and policy. In summary, Baltazor’' s assumed duties did not merit the desired
reclassification given fundamental changes in the position prior to Webre' s departure. In fact, the
office manager position no longer existed. Voelkel who acted upon the request for reclassification
followed the policy and procedurefor reclassification. Nothinginthat policy advancesrace or gender
discrimination in the work place. Even if the School Board chose to reactivate the position, the

record indicates that Baltazor was not academically qualified to fill the grade 12 position.

1%\/e express no opinion on the merits of any action pending between these parties, the School
Board, and Dr. Holmes.
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While the jury may have believed that Baltazor should have received greater compensation
for the work she performed, the evidence does not support a finding that she was discriminated
against on the basis of her race or gender.

B.

Weturn next to the sufficiency of the evidenceregarding Baltazor’ s 88 1981 and 1983 claims
against both Superintendent Holmesand the School Board. Onceagain, wemust review theultimate
guestionwhether Baltazor produced sufficient evidencefor ajury to find that discrimination occurred.

Walther v. Lone Star Gas Co., 952 F.2d 119, 122 (5th Cir. 1992). This determination is made with

an appreciation for the elements of a prima facie case.  With regard to claims of discrimination in

violation os § 1981 discrimination, we review the sufficiency of the evidence to determine whether

it supportsafinding that the defendant discriminated against the plaintiff. See, LaPierrev. Benson

Nissan, Inc., 86 F.3d 444, 448 n. 2 (5th Cir. 1996). Under 81981a, punitive damages may be

awarded against an employer proved to have, “engaged in discriminatory practice or discriminatory
practices with mdice or reckless disregard to the federally protected rights of an aggrieved
individual.” 42 U.S.C. §1981a(b)(1).

In the § 1983 liahility, we review the sufficiency of the evidence to determine whether it
supportsaverdict finding that a municipaity or local government entity acted pursuant to an officia

municipal policy that caused aconstitutional tort. See, Monell v. Dep't. of Social Servicesof the City

of New York, 436 U.S. 658, 691, 98 S.Ct. 2018, 2036, 56 L.Ed.2d 611 (1978)(articulating the
elements of a prima facie Section 1983 claim). The Monell Court was explicit in its holding that

81983 “cannot be easily read to impose liability vicariously on governing bodies solely on the basis
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of the existence of an employer-employee relationship with a tortfeasor.” Id. at 692, 98 S.Ct. at
2036.

Monell held that policy may be made by alocal governments’ lawmakers or by those whose
edicts or acts may be fairly said to represent officia policy. 1d. at 694. Baltazor bases her sections
1981 and 1983 claim againgt the School Board onthe actionsof Holmes. Weareawarethat itisrare
for aplaintiff to beinapositionto providedirect evidence of discriminatory intent. LaPierre, 86 F.3d
at 449. Thus, a plaintiff will be alowed to prove intentional discrimination through circumstantial
evidence and, specificaly, evidence that the defendant’ s articul ated nondiscriminatory rationale was

pretextual. Harrington v. Harris, 108 F.3d 598, 606 (5th Cir. 1997) (citing McDonnell Douglas

Corp. v. Green, 411 U.S. 792, 803-05, 93 S.Ct. 1817, 1825, 36 L.Ed.2d 668 (1973); Texas Dept.

Of Community Affairs v. Burdine, 450 U.S. 248, 251-53, 101 S.Ct. 1089, 1093, 67 L.Ed.2d 207

(1981)).

Nevertheless, Baltazor did not produce sufficient proof to support her 8§ 1981 and 1983
clams. Therecord does not support afinding that Holmes acted with malice or reckless disregard
of her federal rightsto entitle her to the punitive damagesawarded by thejury. Again, we underscore
thefact that Baltazor offersno proof of direct contact between herself and Holmes, or of any indirect
statements or actions against her by Holmes. Even she acknowledged that the perceived race and
gender di scrimination problemsexi sted before Hol mesbecame the superintendent.** Holmesreceived

therequest for areclassification some eleven months after he became the superintendent and referred

1 A subjective belief aloneisinsufficient to create ajury question. Travis, 122 F.3d at 266 (citing
Armendariz v. Pinkerton, 58 F,3d 144, 153 (5th Cir. 1995), cert. denied, --- U.S. ---, 116 S.Ct. 709,
133 L.Ed.2d 664 (1996)).
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the matter to Voelkel who advised him that there was no basis for the action. Nothing in the record
diminishes the validity of the Voelkel’ s recommendation and by extension, Holmes' decision to act
on that recommendation.

Moreover, we are hard-pressed to find that Holmes articulated nondiscriminatory rationale
was pretextual even when considering the circumstantial evidence presentedinthiscase. Therecord
indicates that Baltazor, in fact, did not hold the same qualifications as those who were earning the
grade 12 salary. Neither inher brief, nor at oral argument did her attorneys demonstrate that she had
satisfactory qualifications for the job. We likewise rgject the circumstantia evidence based on the
testimony of Boyd and Ducote because of the absence of any nexus between the nature of their
contact with Holmes and the decision not to act on Baltazor’ s request.

In support of her § 1983 claim, Baltazor notes that the Supreme Court as well as the Fifth
Circuit have held that liability may be found against a local government entity for its “official
policies’—which arenot limited to statements, ordinances, regulations, or decisionsthat areofficialy
adopted by a designated policy-making authority, but can also include persistent or widespread

practices which are so common asto constitute alocal custom.” Webster v. Houston, 735 F.2d 838

(5th Cir. 1984) (enbanc). Eventhe Monell Court recognized that a practice may be so persistent that
it constitutes a custom even though it has not been formally approved by the body’ s official decision
makers. Monell, 436 U.S. at 691.

We find that Baltazor’'s emphasis on Monell merely underscores the insufficiency of the
evidence shebrought. Though Baltazor, through her witnesses Boyd and Ducote, put forth evidence
that racially insengtive remarks were made by Holmesto other School Board employees, shedid not

meet her burden of proving that such remarks or attitudes had so pervaded the workplace asto make
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thema*“custom” for purposes of § 1983 litigation. Our review of therecord indicatesthat only Boyd
and Ducote testified to the general discriminatory environment at the School Board. While some of
Baltazor’s other witnesses may have testified to the fact that Baltazor was performing at a higher
level than she was being recognized or that she deserved apromotion, they did not testify to apattern
or policy of the School Board to which Holmes' treatment of Baltazor can be attributed.

C.

Having determined that the evidence was not sufficient to support the jury’s verdict on the
merits of the case, we need not address the issue of whet her the award of punitive damages were
excessive. We render atake-nothing judgment in favor of the appellants.

D.

Similarly, we find no reason to address the issue of whether the Title VII claim proceeded
against Holmes in his personal capacity. Again, the evidence simply does not support the jury’s
verdict in any respect.

CONCLUSION
The tria court’s judgment based on the jury verdict is REVERSED, and a take-nothing

judgment is RENDERED in favor of Holmes and the School Board.
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