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EMLIOM GARZA, Crcuit Judge:

Plaintiffs’ counsel appeal the district court’s order denying

an additional $1.5 mllion in attorneys’ fees and costs.

no abuse of discretion, we affirm

Fi ndi ng



Plaintiffs brought suit 1in Louisiana against Bell South
Tel ecommuni cations, Inc. (“Bell South”), alleging that Bell South
violated antitrust |aws by m sl eading custoners about its inside
W re nmaintenance service plan (“IWB5S plan”). Speci fically,
plaintiffs claimed that Bell South told its custoners that they
woul d not receive the | WWS plan unless they affirmatively el ected
it, but then treated custoners’ silence as acceptance of the plan,
thereby | everaging its | ocal tel ephone service nonopoly to acquire
a nonopoly of the IWHE plan. Parallel suits were filed in
M ssi ssi ppi, Al abama, and Tennessee.'!

As in the conpanion suits, the plaintiffs here sought to
certify a class pursuant to FED. R Cv. P. 23 on behalf of all
residential and small business custoners receiving the | W6 pl an.
The district court, however, denied class certification. The
parties subsequently entered into settlenent negotiations and,
after nediation, reached a global settlenment agreenent (the
“Agreenent”), which covered the seven pending suits and
conditionally certified the class for settlenent purposes. In the
Agreenent, Bell South agreed to provide settlenent class nenbers
wth information that fully described the |WVMS plan and its terns
and conditions. The settlenent class nenbers then had the option
to either (1) continue as a subscriber to the plan under the stated
ternms and conditions, or (2) cancel the service and, if eligible,

obtain a credit on their nonthly tel ephone bill for up to twenty-

. Suits were brought in federal court in each of the four
states and in state court in Al abama, Louisiana, and M ssi ssippi.
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four nmonths as long as they continued to receive |ocal telephone
service fromBell South. The anount of the available credit varied
by state: for Louisiana and M ssissippi, the credit anmounted to
$0. 80 per nonth, for Al abama, $0.60 per nonth, and for Tennessee,
$0.50 per nonth. To be eligible for the credit, the customer had
to have paid for the | WS plan for six nonths prior to the date the
cl ass was established and not had a repair or service call between
January 1, 1987 and the date the <class was established.?
Plaintiffs’ counsel calculated that if every class nenber were

eligible for and elected to receive the credit, BellSouth’'s

l[iability would anmbunt to approximtely $64 million))a sum which
plaintiffs’ counsel refers to as a $64 mllion “comon fund.”
Bel | South also agreed to pay an additional $6 mllion to

plaintiffs’ counsel for attorneys fees and costs. The original,
unanmended Agreenent addressed attorneys’ fees as foll ows:

14. South Central Bell will pay Plaintiffs’ counsel

the total sum of six nmillion dollars ($6,000,000) as
reasonabl e conpensation for fees, tine, work and all
expenses (including, but not limted to, court costs,

expense of depositions and expert fees) spent in
representation of the Plaintiffs and Settlenent d ass
Menbers in all cases on Exhibit A . . . The Notice of
Class Settlenent shall include a statenent that South
Central Bell has agreed to be responsible for such costs
and attorneys’ fees that are attributable to the
litigation in that state and that they shall not be

2 While the district court did not specifically address how
many cl ass nmenbers would be ineligible to receive the credit, the
record reveals that Bell South nade over 250,000 dispatches for
inside wire service in each of 1993 and 1994 and over 120, 000 for
1995 (through May 1995). Also, a class nenber who was eligible for
acredit at the tine of the election would becone ineligible if he
moved out of the state or to an in-state address not serviced by
Bell South or if he disconnected his tel ephone service after the
date the class was established.
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deducted fromthe recovery by the class.
The notice to Louisiana class nenbers stated that “the settl enent
provi des for payment of $1.5Mas total conpensation for fees, tineg,

expenses, and work spent by the attorneys who represent the

Settlement Class and Plaintiffs.” For reasons of adm nistrative
ease, the parties arrived at the $1.5 mllion figure sinply by
dividing $6 mllion equally anong the four federal cases.

To be enforceable, the Agreenent required the final approval
of each federal court, pursuant to FED. R Qv. P. 23(e).® Any
nmodi fication to the Agreenent, whether by a party or a court, would
render the Agreenent void. Filing joint notions in support of the
Agreenment and requesting prelimnary approval, the parties
presented the Agreenent to the respective federal courts. The
district court entered an order of prelimnary approval and
schedul ed a hearing on the Agreenent. At the hearing, the parties
clarified that the Agreenent dictated that the court had to rul e on
the Agreenent as a package and could not separate the benefits to
the class fromthe attorneys’ fees. Wile the court expressed its
opinion that the parties reached the Agreenent w thout fraud or
collusion and that the attorneys’ fees did not drive the
settlenent, it nonethel ess voiced concern about the reasonabl eness
of the attorneys’ fees, particularly that the $64 mllion “common
fund” figure was illusory.

Less than one week after the hearing, the district court

3 The Agreenent provided that once all four federal courts
entered final orders approving the settlenent, the parties would
dism ss the state court actions.
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i ssued an order in which it expressed continued m sgivings about
the attorneys’ fees portion but acknow edged t hat the Agreenent had
to be approved as a whole. The court posed many specific questions
to plaintiffs’ counsel about the tinme records that they had
submtted to support the approximately 21,000 hours they clained
for the four-state litigation. Plaintiffs’ counsel responded with
detail ed answers to the court’s questions, disclosing that a few of
the entries were erroneous. Remai ni ng unconvinced of the
reasonabl eness of the attorneys’ fees, the court denied the
parties’ joint notion to approve the Agreenent. The court renai ned
concerned about entries in the submtted tine records and again
guestioned class counsel’s assertion that a $64 mllion “comon
fund” was available to class nenbers. Al t hough expressing
satisfaction with the agreed benefits to the class, the court
indicated that only the attorneys’ fees award prevented his
approval of the Agreenent.

Fol | ow ng further comuni cati ons between thenselves and with
the court, the parties decided to anend the Agreenent. The
resul ti ng anmendnent provided that Bell South would pay plaintiffs’
counsel a maximum of $6 mllion as conpensation and recited that
the federal courts in Al abama, M ssissippi, and Tennessee had
approved a cumrul ative award of $4.5 mllion. The amendnent vested
the determ nation of the anobunt of Louisiana attorneys’ fees with
t he Loui siana federal court:

The Parties agree to |eave the determnation of the

appropriate quantum of conpensation to be paid to

Plaintiffs’ Counsel for Louisianato the federal court in

Loui si ana, taking into account such factors as the court
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deens appropriate. In no event shall the total anpunt of

conpensati on payable to Plaintiffs’ Counsel be | ess than

the $4.5 mllion previously approved by the federal

courts in Al abama, M ssissippi and Tennessee and in no

event shall the total anount of conpensation paid to

Plaintiffs’ counsel by South Central Bell exceed the

$6, 000, 000 agreed to by the Parties in the original

Agr eenent .

In a joint notion requesting approval of the anended settl enent
agreenent, the parties stated that they would reserve the i ssue of
attorneys’ fees in the Louisiana litigation for future action by
the district court until after the benefits had been distributed to
the class nenbers in all four states. The parties further stated
that they would provide the court with whatever data it would
requi re, including data about the actual benefits provided to the
cl ass nenbers.

I n January 1996, the court entered a final order approving the
Agreenent, as anended, and expressly reserved the determ nati on of
attorneys’ fees, if any, to be paid to plaintiffs’ counsel unti
after the parties had provided the court wth information
concerning the distribution of benefits. In the |last few nonths of
1996, the parties presented detailed records of the clains
submtted to Bell South and jointly asked the court to approve an
additional $1.5 mllion attorneys’ fees paynent. Using the
| odestar nmethod, the district court exam ned the reasonabl eness of
the requested fee and decided that an award of attorney fees above
the $4.5 mllion already awarded by the other courts was not

war r ant ed. The court subsequently entered final judgnent, and

plaintiffs tinely appeal ed.



|1

At the outset, plaintiffs’ counsel chall enges the scope of the
district court’s authority to review attorneys’ fees. The court’s
discretionislimted, plaintiffs’ counsel argues, for two reasons:
the parties agreed to the fee, and the fee was not deducted froma
common fund. Plaintiffs’ counsel nmmintains that, in these
ci rcunst ances, once the court found that the class received a fair
settlenent, that the settl enent agreenent was consummated at arm s
| ength, without collusion or fraud, and that the attorneys’ fees
did not drive the settlenment, the court had no discretion to assess
t he reasonabl eness of attorneys’ fees.

Counsel’s position underestimates, however, the scope of the
court’s duty under Rule 23 to protect absent class nenbers and to
police class action proceedi ngs. See FEp. R CQv. P. 23(e) ("A
class action shall not be dism ssed or conprom sed w thout the
approval of the court . . . .”); see also Evans v. Jeff D., 475
us 717, 726, 106 S. . 1531, 1537, 89 L. Ed. 2d 747 (1986)
(“Rule 23(e) wisely requires court approval of the terns of any
settlenent of a class action . . . .”). This duty is not limted
to a review of the substantive clains included in the agreenent.
I nstead, the “duty to investigate the provisions of the suggested
settlenment includes the obligation to explore the manner in which
fees of class counsel are to be paid and the dollar anmount for such
services.” Foster v. Boise-Cascade, Inc., 420 F. Supp. 674, 680
(S.D. Tex. 1976), aff’'d, 577 F.2d 335 (5th Cir. 1978). To fully

di scharge its duty to review and approve class action settlenent
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agreenents, a district court nust assess the reasonabl eness of the
attorneys’ fees. See Pianbino v. Bailey, 610 F.2d 1306, 1328 (5th
Cr. 1980). “The purpose of this salutary requirenent is to
protect the nonparty nenbers of the class from unjust or unfair
settlenments affecting their rights” as well as to mnimze
conflicts that “may arise between the attorney and the class,
bet ween the naned plaintiffs and the absent ees, and bet ween vari ous
subcl asses.” 1d. at 1327-28. Moreover, the court’s exam nation of
attorneys’ fees guards agai nst the public perception that attorneys
exploit the class action device to obtain | arge fees at the expense
of the class. See In re General Mtors Corp. Pick-up Truck Fuel
Tank Products Liab. Litig., 55 F.3d 768, 820 (3d G r. 1995
[ hereinafter In re GM Trucks] (enphasizing that the “court’s
oversight function” serves to detect the “potential public
m sunderstandings that they may cultivate in regard to the
interests of class counsel”) (internal quotations and citations
omtted); Foster, 420 F. Supp. at 680 (explaining that the court
has the “obligation in any Rule 23 class action to protect [the
cl ass action device] fromm suse” because the “nost commonly feared
abuse is the possibility that Rule 23 encourages strike suits
pronoted by attorneys who sinply are seeking fat fees”) (internal
gquotations and citations omtted).

Counsel’s first contention))that the district court’s
responsibility to address attorneys’ fees is circunscri bed when the
parties agree to the anount of fees))is, therefore, without nerit

in the context of a class action settlenent. To the contrary, a
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“district court is not bound by the agreenent of the parties as to
t he anmount of attorneys’ fees.” Pianbino, 610 F. 2d at 1328; Foster
v. Boise-Cascade, Inc., 577 F.2d 335, 336 (5th Cr. 1978). The
court nmust scrutinize the agreed-to fees under the standards set
forth in Johnson v. CGeorgia H ghway Express, 488 F.2d 714 (5th Cr
1974), and not nerely “ratify a pre-arranged conpact.” Pianbi no,
610 F.2d at 1328 (holding that by summarily approving attorneys’
fees presented in an unopposed settl enent agreenent, the district
court “abdicated its responsibility to assess the reasonabl eness of
the attorneys’ fees proposed under a settlenent of a class action,
and its approval of the settlenent nust be reversed on this ground
al one”).

That the defendant will pay the attorneys’ fees fromits own
funds | i kewi se does not |imt the court’s obligation to reviewthe
reasonabl eness of the agreed-to fees. Restricting the court’s
discretion to a perfunctory review in such a circunstance would
disregard the economc reality that a settling defendant is
concerned only with its total liability. See In re GM Trucks, 55
F.3d at 819-20 (requiring “a thorough judicial review of fee
applications . . . in all class action settlenents” because “‘a
defendant is interested only in disposing of the total claim

asserted against it’” and the allocation between the class
paynment and the attorneys’ fees is of little or no interest to the
defense’”) (quoting Prandini v. National Tea Co., 557 F.2d 1015,
1020 (3d Gr. 1977)). Because the defendant’s adversarial role

wth regard to the attorneys’ fees is thus dimnished, the court
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must strive to mnimze the conflict of interest between the class
and its attorney inherent in such an arrangenent. See Foster, 420
F. Supp. at 687-88; see also Winberger v. G eat Northern Nekoosa
Corp., 925 F. 2d 518, 524 (1st Cr. 1991) (expl aining that when fees
are paid fromthe defendant’s own funds, a conflict results from
“t he danger that the | awyers m ght urge a class settlenent at a | ow
figure or on a |less-than-optinmal basis in exchange for red-carpet
treatnent on fees”); Court Awarded Attorney Fees, Report of the
Third Crcuit Task Force, 108 F.R D. 237, 266 (1985) (“Even if the
plaintiff's attorney does not consciously or explicitly bargain for
a higher fee at the expense of the beneficiaries, it is very likely
that this situation has indirect or sublimnal effects on the
negoti ati ons. And, in any event, there is an appearance of a
conflict of interest.”)

The court’s review of the attorneys’ fees conponent of a
settlenment agreenent is thus an essential part of its role as
guardian of the interests of class nenbers. To properly fulfil
its Rule 23(e) duty, the district court nmust not cursorily approve
the attorney’s fees provision of a class settlenent or del egate
that duty to the parties. Even when the district court finds the
settl enment agreenent to be untainted by col |l usion, fraud, and ot her
irregularities, the court nust thoroughly review the attorneys
fees agreed to by the parties in the proposed settl enent agreenent.

1]
A

We review a district court’s award or denial of attorney fees
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for abuse of discretion. See Forbush v. J.C Penney Co., 98 F.3d
817, 821 (5th Cr. 1996). W review the court’s findings of fact
supporting the award for clear error. See Longden v. Sunderman
979 F.2d 1095, 1100 (5th Cr. 1992).

Under the | odestar nethod, which this circuit uses to assess
attorneys’ fees in class action suits, the district court nust
first determne the reasonable nunber of hours expended on
litigation and the reasonable hourly rates for the participating
attorneys. See Forbush, 98 F.3d at 821. The |odestar is conputed
by multiplying the nunber of hours reasonably expended by the
reasonable hourly rate. See id. Upon a review of the twelve
factors set forth in Johnson v. Georgi a H ghway Express, Inc., 488
F.2d 714, 717-19 (5th Cir. 1974),% the court may then apply a
multiplier tothe | odestar, adjusting the | odestar either upward or
downwar d. See id. However, “[t]he |odestar may be adjusted
according to a Johnson factor only if that factor is not already
taken into account by the lodestar.” Transanerican Natural Gas
Corp. v. Zapata Partnership, Ltd. (In re Fender), 12 F. 3d 480, 487
(5th Gir. 1994).

Pursuant to the anended Agreenent, plaintiffs’ counsel sought

4 The twel ve Johnson factors are: (1) the time and | abor
required, (2) the novelty and difficulty of the issues, (3) the
skill required to perform the |egal services properly, (4) the

precl usi on of other enploynent, (5) the custonmary fee, (6) whether
the feeis fixed or contingent, (7) tinme limtations inposed by the
client or the circunstances, (8) the anpunt involved and the
results obtained, (9) the experience, reputation, and ability of
the attorneys, (10) the undesirability of the case, (11) the nature
and length of the professional relationship with the client, and
(12) awards in simlar cases. Johnson, 488 F.2d at 717-109.
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a total attorneys’ fee award of $6.0 mllion, which, taking into
account the $4.5 mllion that the three other federal courts had
previ ously awarded, | eft the court belowto decide if an additi onal
$1.5 mllion paynent was reasonable. First exam ning the nunber of
hours and hourly rates, the district court noted that plaintiffs’
counsel clained to have expended al nost 21,000 hours on the four-
state litigation, not including 218 additional hours expended by
| ocal counsel, and charged hourly rates of $175 for partners, $250
for trial counsel, and $135 for associates. The | odestar fee
calculated from these figures amounted to $3,089, 127, which,
conbi ned with the $652,547 that counsel clained in costs, total ed
$3,741,674. Plaintiffs’ counsel requested that the court enhance
this |l odestar with a multiplier of less than two to yield a total
award of $6 mllion.

Al t hough continuing to question the validity of sonme of the
entries in the supporting fee records, which it had previously
reviewed, the court declined to decide whether the clainmed hours
wer e conpensabl e tine. Instead, assum ng w t hout deciding that the
records were accurate, the court held that it would award no
addi tional fees because “plaintiffs’ counsel ha[d] been nore than
anply conpensated fromthe funds they have received to date,” the
total of which exceeded the | odestar figure plus costs. Strong v.
Bel | South Tel ecormms., Inc., 173 F.R D. 167, 170 (WD. La. 1997).

In determning that a multiplier was not warranted, the court
considered the factors set forth in Johnson, focusing on the tine

and | abor invol ved and the results achi eved. The court’s deci sion
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not to enhance the | odestar was | argely based on its exam nati on of
the benefits obtained for the class. The court first considered
the nonnonetary class benefits clained by plaintiffs’ counsel to
support the enhancenent: that the class and public were educated
on the choi ces avail able for the | WS plan, that the price for | WB
service had remained static since the time the lawsuit was fil ed,
and that the percentage of Bell South custoners paying for | W pl an
had dropped significantly since the tine the lawsuit was filed.
The court found that while the class had benefitted from the
i nformati on about the market for |IW/ plans, the additional value
of this benefit, above what was already reflected in the submtted
clains, was i nsubstantial. In accordance wth the parties’ anended
Agreenent, the court then reviewed the i nformati on submtted by t he
parties regarding the actual distribution of class benefits and
found that the value of the credit requests submtted by class
menbers in all four states totaled $1,718,594, an anount
drastically less than the $64 mllion that plaintiffs’ counsel
clainmed it had obtained for the class. The court concluded not
only that a nmultiplier was inappropriate, but, “if anything, the
fees shoul d be reduced in |ight of the insignificant benefit to the
class nenbers.” Strong, 173 F.R D. at 172.

We are unable to conclude that the district court’s refusal to
award additional fees was an abuse of discretion. The parties
jointly asked the court, pursuant to the anmended Agreenent, to
award up to $1.5 mllion additional attorneys’ fees based on actual

claiminformation. The court below reviewed in detail the class
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benefits of the settlenent agreenent and acted wthin its
di scretion in concluding that an enhancenent of the | odestar was
not warranted. Al t hough the district court did not conduct a
detailed analysis of every Johnson factor, the court wused the
Johnson franmework in evaluating the requested fee and clearly set
forth its reasons for denying the fee enhancenent. See Loui siana
Power & Light Co. v. Kellstrom 50 F.3d 319, 329 (5th Cr. 1995)
(requiring the district court “to provide a concise but clear
expl anation of its reasons for the fee award,” but noting that we
i nspect the district court’s | odestar analysis only to determne if
the court sufficiently considered the appropriate criteria)
(quoting Hensley v. Eckerhart, 461 U S. 424, 437, 103 S. C. 1933,
1941, 76 L. Ed. 2d 40 (1983)); Forbush, 98 F.3d at 823 (hol ding
that we will not reverse a district court that fails to discuss a
Johnson factor “so long as the record clearly indicates that the
district court has utilized the Johnson framework as the basis of
its analysis, has not proceeded in a sunmary fashion, and has
arrived at an anopunt that can be said to be just conpensation”)
(quoting Cobb v. MIller, 818 F.2d 1227, 1232 (5th Cr. 1987)). W
therefore hold that the district court did not abuse its discretion
in denying the requested attorneys’ fees.
B

Al though they do not contend that the district court
m sapplied the Johnson factors in this case, plaintiffs’ counsel
clains that the court erred by conparing the attorneys’ fees to the

actual anounts clained by the class nenbers rather than the entire
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“common fund.” Accordingly, they argue that Boeing v. Van Genart,
444 U.S. 472, 100 S. O. 745, 62 L. Ed. 2d 676 (1980), nmandates
that we reverse the district court for considering the actua
rather than potential awards cl ai ned.

We first question whet her Boei ng, which used the percentage of
fund net hod, has any application to a case such as this one, which
uses the | odestar nmethod. Wthout deciding the inplications, if
any, of Boeing on the |odestar nethod,® however, we find Boeing
di stingui shabl e on a nore significant ground: wunlike Boeing, this
case does not involve a traditional common fund.

In Boeing, the district court entered judgnent agai nst Boei ng
and then ordered Boeing to deposit the anobunt of the judgnent into
escrow at a commerci al bank. Boeing, 444 U. S. at 476, 100 S. C
at 748. Because each nenber of the class had an “undi sputed and
mat hematically ascertainable claim to part of [the] |unp-sum

j udgnent,” the nenbers could obtain their share of the fund “sinply

5 Plaintiffs’ counsel does not attenpt to explain how
Boei ng woul d be relevant to a | odestar analysis; they discuss the
case only in the context of the percentage of fund nethod.
Al t hough we do not purport to resolve this issue, we note that
several courts have advocated the use of the |odestar nethod in
lieu of the percentage of fund nethod precisely in the situation
where the value of the settlenment is difficult to ascertain,
reasoning that there is a strong presunption that the | odestar is
a reasonable fee. See, e.g., In re GM Trucks, 55 F.3d at 821
(“Qutside the statutory fee case, the | odestar rational e has appeal
where as here, the nature of the settlenent evades the precise
evaluation needed for the percentage of recovery nethod.”);
Wei nberger v. Great Northern Nekoosa Corp., 925 F. 2d 518, 526 n. 10
(1st Cr. 1991) (“[T] he absence of any true common fund renders the
per cent age approach i napposite here.”).
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by proving their individual clainms against the judgnent fund.”®
ld. at 479, 100 S. C. at 749-50. The Court held that an attorney
who recovers a conmmon fund for the benefit of persons other than
hinmself or his client is entitled to a reasonable attorney's fee
fromthe fund as a whole, including the unclained portion.

In contrast to Boeing, in this settlenent no noney was paid
into escrow or any other account))in other words, no fund was
established at all in this case.” |In fact, the Agreenment neither
established nor even estimated Bell South’s total liability.3
| nstead, the Agreenent provided each class nenber with the option
of either continuing under the plan or canceling the plan and
obtaining a credit. Thus, class nenbers who wanted the service
woul d not receive a credit under the Agreenent. In addition, class

menbers who did not neet the eligibility requirenments also woul d

not receive credits. For these reasons, the district court
considered the $64 mllion “common fund” figure assigned by
6 The class alleged that Boeing had violated federal and

state laws by failing to give reasonably adequate notice of the
redenption of certain convertible debentures. The court fixed the
anount that each class nenber could recover on a principal anount
of $100 in debentures. Boeing, 444 U. S. at 476, 100 S. C. at 748.

! This settlenent also differed fromthe Boei ng settlenent
wth regard to the source of the paynent. Unlike in Boeing, where
the attorneys’ fees were deducted fromthe paynents to the class,
Bel | South agreed to pay the fees separately from any paynent made
to class nenbers.

8 This characteristic of the Boeing settlenment did not
escape t he Boei ng Court, which expressly observed that “we need not
deci de whether a class-action judgnent that sinply requires the
defendant to give security against all potential clainmns would
support recovery of attorney’'s fees wunder the comon-fund
doctrine.” Boeing, 444 U S. at 481 n.5, 100 S. . at 750 n.5.
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plaintiffs’ counsel to be a “phantom” |ikening this aspect of the
settlenment to settlenents providing class nenbers with coupons or
certificates, where the true value of the award was |less than its
face value. See Strong, 173 F.R D. at 172. Even Bell South, which
filed a notion in support of the court’s approval of the Agreenent,
poi nted out that the Agreenent varied from a traditional common
fund in this inportant respect. Because of the absence of any fund
and because the value of the settlenent was contingent on class
menbers’ desire to continue the plan as well as their eligibility
for the credit, we reject the contention of plaintiffs’ counse

that the district court abused its discretion by not basing the
attorneys’ fee award on the $64 million “common fund” val ue.

We further conclude that the district court acted within its
discretion in considering the actual clains awarded. When the
court rejected the unanended Agreenent, it expressed its concern
that the attorneys’ fees portion of settlenent was unreasonabl e,
particularly because it found counsel’s $64 nillion value of the
settlenent to be illusory. Wen the parties anended t he Agreenent,
they agreed to provide the court with information on the actua
clains, and the court proceeded on that basis. Al t hough we
recogni ze that this course of action is not the usual one, we note
that other courts have crafted simlar arrangenents to address fee
requests |i ke this one that are based on settlenents of conditional
value. See, e.g., Inre Donestic Air Transp. Antitrust Litig., 148
F.R D. 297, 348-52 (N.D. Ga. 1993) (adjusting value of settlenent

for the likelihood that travel certificates would be used by cl ass
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menbers in determ ning attorneys’ fees and consi deri ng t he adj ust ed
value when reviewing the “results obtained” Johnson factor);
Duhai me v. John Hancock Miut. Life Ins. Co., No. CIV.A 96-10706-
GAO, 1997 W. 809597, at *4 (D. Mass. Dec. 31, 1997) (approving the
fee request provisionally and permtting i nmedi ate partial paynent,
but reserving the balance for paynent either in full or after
appropriate adjustnent in |ight of actual experience under the
settlenment, where settlenent value was unknown because class
menbers could opt to receive either relief against their insurance
policy or an award through an ADR process). Mor eover, as we
concluded earlier, the district court conducted a proper analysis
under the |odestar nethod, which produces a presunptively
reasonable fee award. W therefore find that under the atypica
circunstances of this case, the district court did not abuse its
di scretion in considering the actual results of the settlenent.?®
1]

For the foregoing reasons, we find that the district court did
not abuse its discretion in denying the additional $1.5 mllion
attorneys’ fees requested by plaintiffs’ counsel. W accordingly

AFFI RM t he deci sion of the district court.

o At oral argunent, plaintiffs’ counsel vaguely argued that
because the district court was presented only with the settl enent
for Louisiana, it abused its discretionin awardi ng zero attorneys’
fees for the Louisiana litigation. Plaintiffs counsel failed,
however, to present this argunent in their brief to this court; in
fact, they referred several tines to the gl obal settlenent and the
Loui siana portion as alternative bases for approving the fee.
Plaintiffs’ counsel therefore waived this issue. See Webb .
| nvestacorp, Inc., 89 F.3d 252, 257 n.2 (5th Cr. 1996) (hol ding
that a party who fails to raise an issue in its brief waives the
right to review of that issue).
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