IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30285

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appell ee-Cross-

Appel | ant,

vVer sus

DONALD L BECKNER
Def endant - Appel | ant -
Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Mddle District of Louisiana

February 2, 1998
Bef ore WSDOM H G NBOTHAM and STEWART, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

The governnent here wurges that a fornmer United States
Attorney, engaged to defend an SEC proceeding, joined his client’s
crimnal enterprise. A jury convicted the attorney, Donald L.
Beckner, for aiding and abetting his client’s fraud. Beckner
contends to us that the evidence was insufficient to denonstrate
that he knowi ngly participated in any crine. W agree and reverse.

| .

In 1990, Sam Recile and his conpanion, V. Rae Phillips, began
rai sing capital for Place Vendone, a shopping mall project in Baton
Rouge, Loui si ana. In 1991, Recile retained Donald Beckner to

assist himin the Place Vendone project. At the tinme Beckner, a



former United States Attorney for the Mddle District of Louisiana,
was a promnent and well-regarded |awer in private practice in
Bat on Rouge. The initial engagenent was narrow. Beckner was to
handl e sone problens Recile was having with the press.

However, in April 1991, the SEC initiated an enforcenent
proceedi ng agai nst Recile, Phillips, and various rel ated corporate
entities. The SEC alleged that Recile was guilty of securities
fraud in issuing nortgage notes from the Hannover Corporation of
Anmerica, the “Hannover notes,” to acquire capital for Place
Vendone. According to the SEC, in distributing the notes, Recile
lied to investors and provided them with worthless security.
Reci | e engaged Beckner as his trial counsel in the SEC enforcenent
action. On April 12, 1991, a tenporary restraining order was
i ssued, enjoining Recile fromsoliciting funds for Place Vendone.
Judge Li vaudai s of the Eastern District of Louisiana later nodified
the order to permt Recile to continue to develop the project, so
long as he used only his own assets as security. On April 30,
1991, by consent, this court directive was continued as a
Prelimnary Injunction, and the district court appoi nted a Speci al
Master to performan accounting of the funds that Recil e had raised
to date.

The fact is that Recile was in trouble with the SEC when
Beckner arrived on the scene. Nor was he the first |awer there.
Reci |l e enpl oyed a variety of “in-house” attorneys who provi ded him

W th day-to-day assistance in commercial transactions. Recile was



al so represented by lawers in major law firnms in Atlanta and
Washi ngton, D.C., specializing in securities |aw.

Beckner was trial counsel. He was not a confidant or everyday
advi sor to Recile. Specifically, Beckner discl ai ned sophi stication
in matters of corporate finance and the intricacies of securities
regul ation, asking Recile to obtain that assistance from ot hers.
Aware of his own limtations, Beckner routinely sought guidance
fromthe Atlanta and Washington |awers on technical securities
matters. It is also inportant to keep in mnd that the gaps in
Beckner’ s experience, that he disclosed, were not bridged by his
two young associates, denn Constantino and Henry dinde. They
were newly mnted | awers with virtually no | egal experience. As
we wll see, the two associates proved to be a mmjor source of
Beckner’s difficulty as it was these two | awyers who cast suspi ci on
upon their boss.

In July 1991, Constantino and O inde becane concerned about
certain of Recile's financing practices. Recile had aninterest in
an of fice buil ding and resi dence “conpound” cal | ed Redwood Raevi ne.
He enpl oyed “col | ateral nortgages” on Redwood Raevine as security
for Place Vendone investors, pledging his interest in the property
to back the Pl ace Vendone notes. Constantino and A inde, however,
| earned from an outside |awer, Mchael Uer, that there were
problens with the collateral nortgages. According to Uer, the
nortgages were not recorded, they had been pledged to multiple
i nvestors sinultaneously, and they |acked sufficient equity to

secure their obligations. In early July 1991, Constantino and



Adinde told Beckner about these conplications. Followng this
nmeeting, Beckner’'s firmrecorded the nortgages. It also drafted a
Joint Collateral Pledge Agreenent to rectify the nmultiple-pl edgee
probl em Wen Beckner turned to the sufficiency of the equity, he
| earned of an MAl appraisal, valuing Redwood Raevine at $2.5
mllion. By August 1991, Beckner had obtained a list of investors
fromRecile, indicating that Recile had only pledged $1.8 mllion
agai nst the property, well belowthe $2.5 mlIlion appraisal. This
i nformati on eased Beckner’s concerns about the property’ s equity.

I n the meanwhi | e, Beckner noved on another front. He began to
push his client. On June 23, 1991, Beckner expressed concern in a
letter to Recile that a court mght construe the notes Recile
issued to borrow noney to be a sale of a security, prohibited by
the Prelimnary Injunction. On July 10, 1991, Beckner wote Recile
a second letter. In this letter, Beckner specially instructed
Recile to stop issuing “doubl e-your-noney-back” notes, notes that
woul d al nost certainly be considered securities, evenif secured by
nmortgages on real property. This tinme, Beckner backed his
instruction by threatening to withdraw fromhis representation of
Recile if Recile did not cease this fundraising tactic. Duri ng
this time when Beckner was increasing his demands upon Recile for
| awful conduct, the SEC requested appointnent of a receiver.

On July 16, 1991, Beckner filed a nenorandum in the SEC
litigation in opposition to the appointnent of a receiver over
Pl ace Vendone. In the nmenorandum Beckner argued that the

securities laws did not apply to Recile’s practice of issuing notes



secured by nortgages, thus depriving the SEC of jurisdiction.
Beckner cited the fourth prong of a test for “securities” laid out

by the Suprene Court in Reves v. Ernst & Young, 494 U.S. 56 (1990).

In Reves, the Court stated that one criterion for determning
whether an instrunent is a security is whether there exists
“anot her regul atory schene significantly reduc[ing] the risk of the
instrument, thereby rendering application of the Securities Acts
unnecessary.” Id. at 67. Beckner argued in the opposition
menor andum that “Louisiana |aw provides protection to parties
involved in simlar transactions (notes secured by nortgages).
There is, thus, a body of lawthat significantly reduces the notes’
attendant risks.”

By August 1991 when Beckner acquired a |list of the investors
in the Place Vendone project, concerns raised by Constantino and
A i nde had been net. Nonethel ess, Constantino asked Beckner if he
could approach the investors on the list and ask them what
representations had been mde to them by Recile. Beckner
instructed Constantino not to do so.

In April 1992, Beckner responded to di scovery requests nade by
the Special Master in the SEC litigation. Although he produced a
variety of docunents, Beckner filed objections to many of the
requests, claimng that they exceeded the scope of the Special
Master’s authority. Beckner declined to produce ot her docunents on
the basis of his clients’ Fifth Amendnent privil ege agai nst self-
incrimnation. The Special Master never responded with notions to

conpel .



After the docunent production, events noved rapidly toward
Beckner’s withdrawal. The SEC conpl ai ned that several inportant
investors’ files were mssing. Beckner comunicated this fact to
Reci | e, who reacted by renovi ng Beckner fromsupervision of the SEC
litigation. Follow ng a subsequent docunent production on June 4,
1992, the Special Master wote to Beckner to confirm his
understanding that all investor files had then been produced. At
the sanme tine, another event was unfolding that accelerated
Beckner’s eroding confidence in his client — the news reports
regardi ng the Assignnent of Proceeds.

The col | ateral nortgages on Redwood Raevine were not the only
devices used by Recile to attract investors to Place Vendone.
Later, Recile also began using an “Assignnment of Proceeds” as a
form of security for Place Vendone investors. The Assi gnnent
represented that the Place Vendone Corporation had obtai ned a $300
mllion loan, and it granted its holders a portion of the proceeds
of that | oan as security for their investnent. In md-1992, Recile
gave Beckner a variety of docunents, including sanple notes backed
by various incarnations of the Assignnents of Proceeds. 1In early
June 1992, a reporter contacted Recile to obtain information for a
story he was witing about the Place Vendone financing. Recil e
asked Beckner to help himfranme a statenent on his behalf for the
reporter. Recile’s secretary transcribed Beckner’s response.
According to her witten transcription, Beckner stated to Recile
that the Hannover notes were not securities and Recile had not

violated the Securities Act of 1933 in issuing them On June 5,



1992, the reporter’s story appeared in the newspaper and quoted
Beckner as saying that notes secured by the Assignnent of Proceeds
were not securities and were legally proper. According to every
W tness of the conversation and the secretary’s transcription of
Beckner’ s statenent, Beckner had said no such thing. Follow ng the
publication of the newspaper article, Beckner pronptly wote a
letter to Recile, conplaining that he had been m squoted. Beckner
stated in the letter that he had neant to defend only the Hannover
notes, not any notes backed by an Assi gnnent of Proceeds.

On June 16, 1992, the SEC filed a notion for summary judgnment
inits enforcenent action, including allegations that docunents had
not been produced. Beckner apparently had enough and on June 22,
1992, he wote to Recile towithdrawfromhis representation. This
letter was the cul mnation of a series of witten exchanges bet ween
Beckner and Recile, in which Beckner threatened to termnate his
representation unless Recile reforned his business practices.

Unfortunately for hisinvestors, Recile’s fundraisingtactics,
al though facially in conpliance with the Prelimnary Injunction
were in fact fraudulent. Recile had little equity in the Redwood
Raevi ne property that he was enpl oyi ng as security, and what equity
he did possess was pledged to nultiple investors sinultaneously.
Moreover, Recile never obtained the $300 mllion |oan that
supposedl y backed the Assignnent of Proceeds. Recile s investors
| ost approximately $6 mllion to his schene. Both Recile and
Phillips eventual |y pl eaded guilty to separate i ndictnments stenm ng

fromtheir involvenent in the Place Vendone project.



During a resulting grand jury investigation and a few nont hs
after Beckner withdrew from Recile’ s representation, Constantino
and A i nde becane apprehensive over their possible inplication in
wrongdoing and consulted a local crimnal |awer. They then
contacted the FBI and the local U S. Attorney’ s office. The young
| awyers clained that Beckner had been intentionally w thhol di ng
critical docunents from the grand jury investigating Recile.
Constantino and A inde’s allegations regardi ng these docunents at
trial were shown to be based on highly dubious circunstances
Adinde alleged that he spotted tinmesheets relevant to the grand
jury investigation in Beckner’s trash can while working in
Beckner’s office one Sunday norning. Yet O inde had no reason to
be in the office that day; Beckner’s trash can was typically
positioned in a place outside of Ainde’'s view, Ainde changed his
story about the exact day he stunbled across the tinmesheets; and
dinde’s and Constantino’s, but not Beckner’s, fingerprints
appeared on the tinmesheets, in a way suggesting that the two had
crunpl ed the papers thensel ves. The jury ultimately acquitted
Beckner of obstructing justice and perjury before the grand jury,
but the damage at the grand jury stage was done. In July 1993, a
grand jury returned an indictnent against Beckner, accusing him
both of wthhol ding docunents from the governnent and directly
aiding and abetting Recile’s fraud. Despite the nunber of
attorneys representing Recile, Beckner was the only | awyer indicted

for participating in the Place Vendone project.
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The i ndi ctment charged Beckner with four counts of aiding and
abetting wre fraud, one count of obstruction of justice, and one
court of perjury. The aiding and abetting counts were based on
four factual predicates: 1) That, to conceal Recile’ s fraud,
Beckner nmade a m srepresentation about the Place Vendone notes in
hi s nmenorandum opposi ng the appointnment of a receiver; 2) that
Beckner prevented his associates from informng investors about
Recile’s fraud; 3) that Beckner hindered the production of
docunents to the SEC to prevent the appointnent of a receiver and
perpetuate the fraud; and 4) that Beckner m srepresented in the
newspaper article that the Assignnment of Proceeds was |egally

proper, again to prolong the fraud.! The obstruction of justice

Specifically, the indictnment alleged:

Beckner’ s aiding and abetting of the schene and artifice included
the foll owi ng acts:

a) BECKNER fal sely represented to others that Louisiana | aw
provided protection to Ilenders holding notes and
nort gages whi ch had been provided to themby pronoters of
Pl ace Vendone. |In fact, Beckner knew of deficiencies in
t he nortgage docunents and material om ssions of fact in
representations to | enders to whom these nortgages were

being given to secure the | oans. Because of the
know edge BECKNER had, hi s representations were know ngly
decepti ve.

b) BECKNER instructed an attorney in his enploy not to
cont act persons who were | endi ng noney to Pl ace Vendone’ s
pronoters. By Beckner’s doing so, such persons were not
informed of the true nature of their |oan transactions.
This conduct on Beckner’s part caused victins of the
ongoi ng schene and artifice not to receive disclosures
that coul d have prevented the deception.

c) BECKNER hi nder ed t he producti on of docunents in a federal
civil proceedings to determ ne whet her the Pl ace Vendone
project should be placed under the control of a court-
appoi nted Receiver. BECKNER knew that production of
t hese records woul d have reveal ed a pattern of deception
in the offering of collateral by Place Vendone s
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and perjury charges were prem sed on Beckner’s all eged wi t hhol di ng
of information fromthe grand jury.

The case first went to trial in February 1994, but the jury
deadl ocked, and the court declared a mstrial. At his second trial
in July 1994, Beckner was convicted on the wire fraud and perjury
counts, but acquitted on the obstruction of justice charge.
However, after finding that the trial judge m shandl ed the i ssue of
pretrial publicity during voir dire, we overturned Beckner's

convictions. See United States v. Beckner, 69 F.3d 1290 (5th Cr.

1995). I n August 1996, Beckner went on trial for a third tine and
was convicted on the aiding and abetting counts al one.

Beckner tinely appealed fromthe judgnent entered foll ow ng
the third trial, arguing that the evidence was insufficient to
support his conviction and that the district court ordered an
excessive anount of restitution. The governnment, on the other
hand, cross-appeal ed, challenging the dowward departure fromthe
GQuidelines taken by the district court in calculating Beckner’s
sent ence.

L1,

In attacking his conviction on sufficiency of the evidence

grounds, Beckner faces a heavy burden. Qur review of the

sufficiency of the evidence supporting a conviction requires us to

pronoters.
d) BECKNER represented to others that notes secured by an
“Assignnent O Proceeds” were legally proper. In fact,

Beckner knew that the *“$300,000,000.00 Collatera

Mort gage Loan” referenced in the Assignnent O Proceeds
had not been obtai ned. Because of the know edge BECKNER
had, his representati ons were know ngly decepti ve.
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determ ne whether a reasonable jury could find that the evidence
establishes the guilt of the defendant beyond a reasonabl e doubt.

See United States v. Pennington, 20 F. 3d 593, 597 (5th Cr. 1994).

In doing so, we reviewthe evidence in the |light nost favorable to
t he governnent, drawi ng all reasonable inferences in favor of the
prosecution. See id. Mreover, when an i ndi ct nent charges several
acts in the conjunctive, the verdict nmust stand if the evidence is

sufficient with respect to any one of the acts charged. See Turner

v. United States, 396 U. S. 398, 420 (1970). Thus, if we find that
the evidence is adequate on any one of the four predicate acts
underlyi ng Beckner’s aiding and abetting counts, his appeal nust
fail.

Al t hough Beckner nmnust defeat each of the four separate
allegations in the indictnent, one factual issue domnates this
appeal : whether Beckner had know edge of Recile’'s fraud. I n
charging Beckner with aiding and abetting Recile' s crines, the
prosecution had to show that Beckner acted with crimnal intent.

See United States v. Mirray, 988 F.2d 518, 522 (5th Cr. 1993)

(“The essence of aiding and abetting is a ‘community of unlawf ul
intent’ between the aided and abettor and the principal. Al though
the aider and abettor need not know the neans by which the crine
will be carried out, he nmust share in the requisite intent.”)
(citations omtted). Whet her Beckner possessed such intent
depends upon whet her he had know edge of ongoing crimnal activity
engaged in by Recile while Beckner represented him I f he

possessed such know edge, then Beckner’s | egal efforts on behal f of

11



his client can reasonably be interpreted as an attenpt to aid and
abet Recile’s fraud. On the other hand, if Beckner | acked
know edge of Recile’s crimnal activities, then Beckner di d nothing
nmore than di scharge properly his duties as an attorney, evenif his
| egal services may have unwittingly assisted Recile in his
m sconduct . 2

We find that the governnent offered insufficient evidence to
denonstrate Beckner’s know edge of Recile’s fraud. The governnent
presented no direct proof of Beckner’s know edge. I nstead, it
relied on circunstantial evidence. O course, the governnment may
prove a guilty mnd circunstantially; oftentinmes it is inpossible
to denonstrate know edge in any other way. “But the use of
circunstantial evidence does not relieve the governnent of its
burden of establishing [elenents of an offense] ‘beyond a nere
i kel ihood or probability,” or by nore than nere specul ation.”

United States v. Massey, 827 F.2d 995, 999 (5th Cr. 1987))

(citations omtted). W conclude that the circunstantial evidence
here did not permt the jury to draw a reasonable inference of
guilty know edge; rather, the governnent’s evidence invited only

specul ati on and conj ect ure.

’2ln representing Recile in the SEC enforcenent action, Beckner
was of course aware that the SEC di sapproved of sone of Recile’s
fundraising activities. The Prelimnary Injunction, however,
permtted Recile to continue to seek financing for Place Vendone,
so long as that financing was secured by Recile’'s own assets.
Thus, Beckner’s awareness that Recil e was continuing to i ssue notes
backed by his Redwood Raevi ne property does not in and of itself
support an inference that Beckner knew that Recile was engaging in
fraud.

12



Beckner’s July 1991 confrontation with his associates O i nde
and Constantino regarding the collateral nortgages is central to
the prosecution’s efforts to pin know edge on Beckner. The
governnment contends that Constantino and dinde gave Beckner
information that would |lead a reasonable person to believe that
fraud was occurring. W disagree. Constantino and A inde repeated
t o Beckner the opinion of Uer that Recile | acked sufficient equity
in Redwood Raevine to cover the nultiple security obligations on
the property. According to the governnent’s view of the evidence,
Uter’s statenent gave Beckner know edge of Recile’s fraud. Yet
there was uncontradi cted testinony at trial that shortly after his
confrontation with A inde and Constantino, Beckner received an MAl
apprai sal valuing Redwod Raevine at $2.5 mllion. Recile’s
| awyers told Beckner that Recile’s debt on the property anounted
only to about $300,000. Nothing suggests the unreasonabl eness of
Beckner’s belief that Recile had over $2 mllion in equity in
Redwood Raevi ne. Moreover, a few weeks after receiving the MAl
apprai sal, Beckner obtained an investor’s list from Recile,
indicating that Recile had pledged Redwod Raevine to secure a
total of just $1.8 mllion in notes.

In the end, these rosy financial pictures proved to be
incorrect; Recilein fact had little equity in the Redwood Raevi ne
property. The only evidence the governnent offered to establish
Beckner’s know edge of this fact, however, was Uter’'s professed
concerns about Recile’s equity, relayed to Beckner by Constantino

and dinde. Yet Beckner responded. He inquired and obtained hard
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financial data contradicting Uter’s opinion. The governnent
produced no evidence denonstrating that Beckner should have
di sbelieved this data; accordingly, a jury could not reasonably
i nfer Beckner’s crimnal knowl edge fromthis evidence al one.

The other evidence offered by the governnent to prove
Beckner’ s knowl edge of Recile’s crines, however, was even flinsier.
The governnent contends that Beckner’s July 10 letter to Recile
evi nces Beckner’'s awareness of Recile's crines, as it instructs
Recile to stop his fundraising practices. Yet the letter only
advi ses Recile to cease issuing “doubl e-your-noney-back” notes, as
doing so would violate the terns of the Prelimnary |njunction
The letter in no way acknow edges that Recile’ s other fundraising
activities were sonehow fraudul ent. The governnent also posits
t hat Beckner’s receipt of his legal fees directly fromthe funds of
investors reveals his know edge of the fraud. Wile it may be
unconventional to receive fees in this mnner, we fail to
under st and how Beckner’s paynent fromthe investors’ funds can in
any way establish know edge of Recile fraud.

Lastly, the governnent argues that Beckner knew of the fraud
because he lied to an FBI agent assigned to the case, telling her
that he had nothing to do with the Redwood Raevi ne nortgages.
Beckner played no role in drafting and issuing the Redwood Raevi ne
nort gages; he only defended their propriety to the SEC post hoc.
Per haps Beckner shoul d have expl ai ned t hat he was defendi ng an SEC
proceeding in which the Redwood Raevine nortgage notes were in

pl ay, but the rub for the governnent is that Beckner coul d not have
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been denying this connection to the nortgages. Long before the FBI
interview, the governnment was well aware that Beckner was defense
counsel in the Place Vendonme SEC acti on.

In short, the governnent failed to produce evidence
establishing that Beckner was aware Recile was engaged in a
fraudul ent activity and knowi ngly worked to further it. The jury
was |left in considering Beckner’s crimnal intent wwth little nore
than his status as Recile’s lawer. That Recile closely controlled
the flow of information to Beckner and routinely lied to himwas
uncontradicted in the evidence. The jury was essentially asked to
assune that as Recile’s |awer, Beckner nust have had know edge
that Recile was cheating. Wth the paucity of evidence of
know edge, the deliberate blindness instruction that the trial
court gave to the jury only fuels speculation. For an attorney to
be convicted for aiding and abetting a client’s fraud, that
attorney nust have had actual know edge of the fraud and nust have

taken an active role in advancing the w ongdoi ng. . United

States v. Connery, 867 F.2d 929 (6th Cr. 1989) (holding an

attorney crimnally l|iable when he intimtely and know ngly
participated in his client’s filing of a fal se bankruptcy claim;

United States v. Vaughn, 797 F.2d 1485 (9th Cr. 1986) (uphol ding

conviction of an attorney who prepared docunents to obtain an
airplane for his clients, knowing that they intended to use it to

inport narcotics); United States v. Enstam 622 F.2d 857 (5th Cr

1980) (uphol ding conviction of an attorney for helping his client

to establish a dunmy corporation, knowng that it would be used to
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conceal drug incone fromthe I.R S.), cert. denied, 450 U S 912

(1981). O course, where an attorney has an intinmte association
wth his client’s activities, ajury may reasonably infer that the
attorney had know edge of their illegal nature, even absent direct

evidence to that effect. See, e.q., United States v. Brown, 943

F.2d 1246, 1251-52 (10th Gr. 1991) (permtting inference of
crimnal know edge where an attorney was heavily involved in

client’s enbezzl enent schene); United States v. Serrano, 870 F.2d

1, 11 (1st Cr. 1989) (inferring crimnal know edge where an
attorney “had his foot in all the el enments of the transactions that

led to the fraud[]”); Wallace v. United States, 281 F.2d 656, 659-

60 (4th Cir. 1960) (inferring know edge of client’s tax fraud where
an attorney could not possibly have perfornmed his job wthout
havi ng i nvestigated his client’s books).

This situation is different. Beckner was Recile’s outside
trial counsel —his stand-up lawer. Recile tightly restricted the
flow of information to Beckner, Beckner had nothing to do wth
drafting and issuing the fraudul ent notes, Beckner undertook his
representation of Recile only after the SEC began investigating
Recile’s activities with able securities |awers at his el bow, and
Beckner took reasonable steps to correct the problens that he
di scovered in Recile’ s financing. The jury could concl ude that
Recile was conmtting a crinme, but it could not reasonably concl ude
t hat Beckner knew about it. Beckner’s representation of Recile

only unwittingly, but not know ngly, pronoted Recile’s fraud. To
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convi ct Beckner on this basis is to make hima crimnal for being
a | awyer.

W t hout evi dence of Beckner’s guilty know edge, the indictnent
crunbles. The predicate acts charged in the indictnent anmount to
nothing nore than routine |l egal services. First, the indictnent
all eged that Beckner was deceptive in arguing in the nenorandum
opposi ng t he appoi nt nent of a receiver that Louisiana | aw protected
i nvestors who recei ved the Hannover notes. Yet Beckner’s argunent
inthe SEClitigation was nothing nore than a correct statenment of
the law, asserted to defend what Beckner believed to be his
client’s legitimate interests.

Second, the indictnent accused Beckner of failing to contact
investors once he learned of the problens with the collatera
nortgage i nstrunents, thereby contributing to the deception of the
investors by Recile. Yet under the evidence, Beckner acted
pronmptly to correct all problens with the nortgages of which he had
know edge. |If Beckner had no know edge of a crinme, his ethica
obligations as an attorney required himnot toinformthird parties
about information relating to the representation of his client.
See Rule 1.6 of the Rules of Professional Conduct for Louisiana.
This cannot be turned over to a contention that not making the
contact is evidence that Beckner had the requisite know edge.

Third, the governnent alleged that Beckner hindered the
production of docunents to the SEC during discovery, thus
prol ongi ng the fraud. Agai n, w thout know edge of the fraud,

Beckner’ s objections to di scovery requests anounted only to zeal ous
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advocacy, not crimnal conduct. Al t hough the SEC at one point
conpl ained that Recile had not turned over all of the requested,
non-privileged information, the fault for that omssion lies with
Recile hinself, not with Beckner.

Finally, the governnent charged that Beckner represented to
ot hers, through the newspaper article, that the notes backed by the
Assi gnnent of Proceeds were legally proper. As we have detail ed,
the evidence was overwhelmng that Beckner was m squoted by
Recile’s office or by the newspaper. According to the evidence,
Beckner referred only to the Hannover notes, which he had no reason
to believe were fraudul ent. And that m squote was part of the
cascadi ng events | eading to Beckner’s w thdrawal .

Attorneys are not outside the normal reach of the crimna

| aw. See United States v. Cavin, 39 F.3d 1299, 1308 (5th Cr.

1994) (“At attorney is not above the law, |ike everyone el se, he
may not assist in the perpetration of a crimnal offense.”). That
said, lawers at the |east are due its protection. The governnent
did not prove that Beckner had know edge of crimnal w ongdoi ng.
Beckner was hired to be Recile’ s trial Iawer, and in representing
Recile he did what trial counsel is supposed to do. Wthout nore
substanti al evidence of Beckner’s crimnal intent, we cannot agree
that Beckner was a corrupt attorney, conplicit in his client’s
crimes. A reasonable juror could not find the requisite intent on
this evidence wi thout specul ati ng. Beckner nay have exerci sed poor

j udgnent and he may have been overly conbative in fighting the SEC
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pr oceedi ngs. But it is a large step from there to joining a
crim nal conspiracy.
| V.
Finding that the governnent offered insufficient evidence of
Beckner’s guilt, we REVERSE his conviction. W do not reach the
sentenci ng i ssues presented by the appeal and cross-appeal.

REVERSED.
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