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EMLIOM GARZA, Crcuit Judge:

Joann A. Parker (“Ms. Parker”) appeals her conviction and
sentence for conspiracy to commt public bribery and five counts of
public bribery in violation of 18 U S.C. 88 201(b)(2)(C and 371.
Ral ph Parker (“M. Parker”) appeals his conviction for conspiracy
to conmt public bribery and three counts of public bribery under
the same statutes. We affirm

I
The Social Security Admnistration (“SSA’) Ofice of Hearings

and Appeal s enpl oyed Ms. Parker as a clerk to Adm nistrative Law



Judge (“ALJ”) John Aronson. She led a group that hel ped certain
individuals to fraudulently obtain Supplenental Security |ncone
(“SSI”) benefits inreturn for noney.! The schene began when Ms.
Parker nmet Niknitta Simons (“Si mons”) at a hearing where Si nmons
was appealing the denial of SSI benefits for her son, Kevin
Si rmons.  ALJ Aronson advi sed Si nmons t hat additi onal docunentati on
woul d be necessary for a favorable ruling on Kevin's claim Ms.
Par ker approached Simmons after the hearing and offered to help.
A few days later, Ms. Parker gave Simmons a |etter approving
Kevin's benefits. Ms. Parker thereafter called Simmons and
demanded noney for her help. Simons refused to pay, and Kevin’'s
benefits were term nated. Ms. Parker advised Simons that Kevin's
benefits would be reinstated if Simmons paid her.

Si mons went to several SSA offices and reported Ms. Parker’s
demands. | nvestigators fromthe SSA and FBI contacted Si nmons, and
she agreed to assist themby permtting FBI Agent Karen Jenkins to
record her tel ephone conversations with Ms. Parker. In nultiple
recorded conversations, Ms. Parker demanded paynent for having
Kevin's benefits approved initially and for having those benefits

reinstated. At a neeting at Simmons’ honme, Ms. and M. Parker

t ook $500, as captured on videotape by the FBI. Ms. Parker
1 SSI benefits are neans-based benefits for needy elderly, blind, and
di sabl ed persons. An applicant for SSI first fills out an application for

benefits at a local SSA office. If the initial application is denied, then the
applicant nay reapply. After the application has been deni ed tw ce, an appli cant
nmay appeal to the SSA Ofice of Hearing and Appeal s, where an ALJ will reviewthe
file and, if necessary, order a hearing. The ALJ will issue a witten opinion
granting or denying SSI benefits, a copy of which is mailed in a letter to the
applicant. The ALJ also nmay deternmine that the disability began at sone prior
point in tine and order a | unp-sum back paynent.
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t hereafter denmanded nore noney, which Si mmons pai d, and Ms. Parker
gave Simmons a letter purportedly bearing ALJ Aronson’ s signature
reinstating Kevin' s benefits.

Agent Jenkins and a SSA agent interviewed Ms. Parker about
her contacts with Simmons. The agents advised Ms. Parker of her
rights and she signed a witten waiver before confessing to
fraudul ently approving benefits for Kevin Sinmmons, Raynond Henry,
Ceorgette Lenon, Yvette Scott, and Karen Johnson. Ms. Parker
stated that two ot her SSA enpl oyees had assi sted her and i nplicated
M. Parker. Ms. Parker admtted that she had approved benefits by
taking letters addressed to different persons, changi ng the nanes
and dates of those letters to match those of the applicants who had
pai d her noney, and forging the signature of ALJ Aronson.

I
A

Ms. Parker first argues that the i ndi ctnment charging her with
conspiracy to commt public bribery and public bribery under 18
US C 8§ 201(b)(2)(C was deficient because she I|acked the
authority to grant or deny benefits. Ms. Parker’s duties included
assi sting ALJ Aronson before and during the hearings, recording and
taking notes at those hearings, and typing and nmailing ALJ
Aronson’ s deci sions. Ms. Parker had access to the office’s
conputer system but was not authorized to approve benefits or sign
ALJ Aronson’s nanme. Thus, Ms. Parker essentially argues that the
only acts which we should examne in determ ning whether she

violated section 201(b)(2)(C) are those within the scope of her
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authority, such as typing and nmailing opinions.

Section 201(b)(2)(C) prohibits public officials from being
i nduced to do or onmt any act in violation of their official duty.?
Acts that violate an official’s duty are extrenely broad in scope.
Section 201(a) broadly defines an “official act” as “any deci sion
or action on any question, matter, cause, suit, proceeding or
controversy, which may at any tine be pending, or which may by | aw
be brought before any public official, in such official’s official
capacity, or in such official’s place of trust or profit.” 18
US C 8§ 201(a)(3). This broad definition of “official act”
reflects Congress’ intent to “include any decision or action taken
by a public official in his capacity as such.” S.Rep. No. 87-2213,
(1962), reprinted in 1962 U . S.C C. A N 3852, 3856. Oficial acts
that violate an official’s official duty are not limted to those
proscribed by statutes and witten rules and regul ati ons, but my

also be found in “established usage,” because “duties not

2 18 U.S.C. § 201 provides in relevant part:
(b) Woever))

(2) being a public official or person selected to be a
public official, directly or indirectly, corruptly
demands, seeks, receives, accepts, or agrees to receive
or accept anything of value personally or for any other
person or entity, in return for:

(© being induced to do or onmt any act in
violation of the official duty of such
of ficial or person.

shall be fined under this title or not nmore than three tinmes the
nonet ary equi val ent of the thing of val ue, whichever is greater, or
i mprisoned for not nore than fifteen years, or both, and may be
disqualified from holding any office of honor, trust, or profit
under the United States.



conpletely defined by witten rules are established by settled
practice, and action taken in the course of their performance nust
be regarded as wthin the provisions of the above-nentioned
statutes against bribery.” United States v. Birdsall, 233 U. S. 223,
231, 34 S. . 512, 514, 58 L.Ed.2d 930 (1914). Oficial acts that
violate an official’s official duty are also not limted to those
within the official’s specific authority. See e.g., United States
v. Gieli, 717 F.2d 968, 972 (6th Cr. 1983).

Ms. Parker does not dispute that the individuals for whomshe
fraudul ently approved benefits had appeals pending in her office.
Because t he appeal s were pending in her “place of trust or profit,”
her actions fall within the statutory definition of “official act.”
See United States v. Dobson, 609 F.2d 840, 842 (5th Cr. 1980)
(holding that the actions of a governnent enployee in preparing a
menorandumfell within the definition of an “official act” because
the decision in question was pending in his “place of trust or
profit”). Her abuse of the SSA facilities and equi pnent and the
responsibility that ALJ Aronson gave her enabled her to alter and
forge the decisions. Ms. Parker could create fictitious letters
approvi ng benefits because she had access to the official networked
conputer system She was able to “cut and paste” segnents of one
docunent onto another and neke them appear real. As access to
gover nnment conputer systens becones nore preval ent, opportunities
for this kind of nefarious behavior will becone nore comon. W
therefore hold that the term “official act” enconpasses use of

gover nnmental conputer systens to fraudul ently create docunents for
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the benefit of the enployee or athird party for conpensati on, even
when the enpl oyee’s scope of authority does not fornmally enconpass
the act. See e.g., United States v. Carson, 464 F.2d 424, 433 (2nd
Cr. 1972) (interpreting the bribery statute broadly to cover a
congressional aide’'s attenpts to intercede with Executive Branch
officials on behalf of bribers even though the scope of his job
authority did not extend to such intercession). Ms. Parker’s
actions were thus covered by section 201(b)(2)(C and the
i ndi ctment was not deficient.
B

M. and Ms. Parker argue that the district court erred in
barring cross-exam nation of the witness Yvette Scott on pending
state charges that Scott nurdered her husband. At trial, they both
argued that the charge was relevant to show Scott’s general |ack of
credibility. The court barred nention of the pendi ng state charges
because it held that “[t]hreatening to kill her husband or killing
her husband has nothing to do with the facts of this case.” On
appeal, Ms. Parker argues that cross-exam nation should have been
al l owed to show Scott’s |lack of credibility. M. Parker argues for
the first time on appeal that such cross-exam nation would have
shown that Scott had an incentive to slant her testinony in this
case in favor of the governnent to receive a favorable
recommendation in the pending state case.

As the lower court correctly noted, FED. R EviD. 609 permts
i npeachnent by evi dence of past convictions, but does not apply to

crinmes charged for which there has been no conviction. See United
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States v. Abadie, 879 F.2d 1260, 1267 (5th Gr. 1989) (hol ding that
an arrest is generally not adm ssible to inpeach the general
credibility of a witness). Prior bad acts that have not resulted
in a conviction are adm ssible under Fep. R EviD. 608(b) if
relevant to the wtness's character for truthfulness or
unt r ut hf ul ness. Violent crines, however, are irrelevant to a
W tness’s character for truthful ness. See CHARLES ALAN WRI GHT & VI CTOR
JAMES GoLD, FEDERAL PRACTI CE AND PROCEDURE 8 6118 (1993). Accordingly, the
district court did not abuse its discretion denying cross-
exam nation to show Scott’s general lack of credibility, and we
reject Ms. Parker’s argunent.

Wth regard to M. Parker’s argunent that cross-exam nation on
the pending state charges woul d have denonstrated possible bias,
even assuming the applicability of Rule 608(b), reversal would
still not be required. M. Parker has presented no evidence that
federal prosecutors agreed to give a favorable recomendation for
or intercede on behalf of Simmobns in the pending state case. See
United States v. Benavidez, 664 F.2d 1255, 1262 (5th G r. 1982)
(holding trial court’s refusal to allowinpeachnent of a witness’s
credibility on pending state charges did not violate the
Confrontation C ause because no evidence existed of any deal
between the governnent and wtness to testify favorably).
Moreover, any error that nmy have occurred was harm ess. See
Del aware v. Van Arsdall, 475 U. S. 673, 680, 106 S. C. 1431, 1436,
89 L.Ed.2d 674 (1986). Scott’s testinony was substantially

corroborated by the testinony of GCeorgette Lenon and other
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governnent w tnesses. Thus, even if the trial court erred in not
allowing cross-examnation on the pending state charges to
denonstrate possible bias, such error was harmnl ess, and we reject
M. Parker’s argunent as well.

C

Ms. Parker next argues that the district court erred in
excusi ng venire nenber 47, who stated that he woul d have a “heal t hy
skepticism for evidence brought into court” and that he would be
suspi ci ous of the governnent’s evidence before he sawit. She also
avers that the judge's questioning of venire nmenber 47 was so | oud
that the entire venire could hear the questioning, and that this
questioning cowed the jury into believing that they were required
to accept the governnent’s evidence as correct.

I n noncapital cases, renpval of a venire nenber generally is
not grounds for reversal unless “the jurors who actually sat were
not inpartial within the neaning of the Sixth Amendnent.” United
States v. Gonzal ez-Bal deras, 11 F.3d 1218, 1222 (5th Gr. 1994). A
potential juror is properly excused for cause when the individual’s
views would prevent or substantially inpair the perfornmance of
their duties as a juror. See United States v. Flores, 63 F.3d
1342, 1354 (5th Gr. 1995). In addition to stating that he had a
“heal thy skepticisnt for evidence, venire nenber 47 stated that he
woul d be suspicious of the evidence before he had seen it based on
his brother-in-law s recent crimnal conviction. Therefore, the
court did not abuse its discretion in dismssing venire nenber 47.

Ms. Parker has presented no evidence that the jurors who
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actually sat were not inpartial. Indeed, even after the judge’'s
exchange with veni re nenber 47, other venire nenbers approached the
bench to i nqui re about possi bl e disqualifications. Their exchanges
wth the judge do not reflect any sense of intimdation by the
judge’ s exchange with venire nenber 47. The judge al so instructed
the jury that they should decide the case only on the evidence
presented in court and according to the court’s instructions. In
t he absence of evidence to the contrary, we find that the jury was
inpartial, and that Ms. Parker’s rights were not prejudiced. See
United States v. Prati, 861 F.2d 82, 87 (5th Cr. 1988).
D

M. Parker argues that the district court abused its
discretion on tw evidentiary rulings. W review evidentiary
rulings only for abuse of discretion. See United States v. Torres,
114 F. 3d 520, 526 (5th Cr. 1997). |In the first ruling, FBI Agent
Jenkins testified that “As soon as | arrived [at Simmons’ house],
| learned that Ms. Parker had just called S mmons and demanded
money.” The trial court allowed the statenment to be introduced
only for the limted purpose of establishing background i nformation
on why Agent Jenkins began the investigation, a use which we have
repeatedly approved in the past. See e.g., United States wv.
Carillo, 20 F.3d 617, 619 (5th Cr. 1994) (allow ng testinony of
det ecti ve concerni ng background i nformation that | ed detectives to
purchase drugs from defendant). The court also gave two l[imting

instructions to the jury explaining that the statenment was not



admtted for the truth of the matter asserted.® Thus, the district
court did not abuse its discretion in admtting this statenent.

In the second ruling, Peggy Kelly testified about a tel ephone
conversation she had wwth a man who referred to Ms. Parker as his
“old |l ady” and who threatened Kelly. Kelly stated that she t hought
that the man on the tel ephone was M. Parker and her reasons for so
t hi nking, but admtted that she could not identify his voice and
t hat she had never previously nmet him M. Parker argues that the
governnent therefore failed to properly establish the evidentiary
foundation for the tel ephone conversation. “Wile a nere assertion
of identity by a person talking on the telephone is not in itself
sufficient to authenticate that person’s identity, sone additional
evi dence, which ‘need not fall in[to] any set pattern,’ may provide
t he necessary foundation.” United States v. Khan, 53 F. 3d 507, 516
(2nd Gr. 1995) (quoting FED. R EviD. 901(b)(6), Advisory Conmttee
notes, exanple 6).

Here, the trial court found sufficient circunstantial evidence
to indicate that the man on the tel ephone was M. Parker because
Ms. Parker placed the call to Kelly, and, thereafter, a man
interrupted the tel ephone conversation and stated that Ms. Parker
was his “old lady.” Based on this circunstantial evidence, we

affirmthe district court’s finding that the governnent established

8 Even assuming that the prejudicial effect of this statenent

substantially outweighed its probative value, see FED. R EviD. 403, and that the
district court erred in admtting it, such error was harm ess because Sinmons
hersel f repeated this information in her testinony and the governnment played
recorded tapes of those conversations to the jury. See United States v. Gonez,
529 F. 2d 412, 417 (5th Gr. 1976) (hol ding adm ssion of hearsay statenent to be
harm ess error because contents of statenent were duplicated by ot her evidence).
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a foundation for the conversation. Once the governnent established
this foundation, it becanme the province of the jury to decide
whet her M. Parker was indeed the man on the phone and whet her he
made the threats; as the conversation was relevant to this
determnation, it was properly adm ssible under FeED. R EwviD. 401.
Accordingly, we reject M. Parker’s argunent.
E

Ms. Parker argues that the evidence was insufficient to
support her conviction. Because she failed to nove for a judgnent
of acquittal at the close of the evidence, we reviewonly for plain
error. See United States v. McCarty, 36 F.3d 1349, 1358 (5th Cr
1994). A conviction nmay be reversed under the plain error standard
only to avoid a manifest mscarriage of justice. | d. “Such a
m scarriage would exist only if the record is devoid of evidence
pointing to guilt, or . . . because the evidence on a key el enent
of the of fense was so tenuous that a conviction would be shocking.”
United States v. Pierre, 958 F.2d 1304, 1310 (5th Cr. 1992) (en
banc). After a thorough review of the record, we find that the
record is not so devoi d of evidence pointing to guilt or so tenuous
on a key elenent of the offense that her conviction would be
shocki ng and, accordingly, we decline to reverse her conviction.

F

Finally, Ms. Parker alleges various errors in her sentencing
and the court’s adoption of the Presentence Report (“PSR’). W
review the trial court’s legal interpretation and application of

sentencing guidelines de novo and its factual findings in
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connection with sentencing for clear error. See United States v.
| snoila, 100 F.3d 380, 394 (5th Cr. 1996). Facts contained in a
PSR are considered reliable and may be adopted w thout further
inquiry if the defendant fails to present conpetent rebuttal
evidence. See United States v. Puig-Infante, 19 F. 3d 929, 943 (5th
Cir. 1994). Such rebuttal evidence nmust denonstrate that the PSR
information is “materially untrue, inaccurate or unreliable,” see
United States v. Angulo, 927 F.2d 202, 205 (5th Cr. 1991). Mere
objections do not suffice as conpetent rebuttal evidence. See
Pui g-Infante, 19 F.3d at 943.

Ms. Parker first argues that the court erred in considering
t he confession she made to Agent Jenkins in deciding her sentence.
We reject this argunent because the statenent was adm ssible and
was i ntroduced at trial. See United States v. Collins, 40 F.3d 95,
98 (5th Cr. 1994). Moreover, at sentencing, “a court nmay consider
relevant information without regard to its admssibility under the
rules of evidence applicable at trial, provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy.” U S.S.G 8§ 6A1.3 (Nov. 1995).

Ms. Parker next alleges that the district court erred in
crediting the part of the PSR that stated that Ms. Parker took
$8,000 from Peggy Kelly's sister in the bathroom of a Wendy’'s
restaurant for obtaining benefits. W reject her argunent because
she failed to present any rebuttal evidence to support her
argunent. Moreover, the jury convicted Ms. Parker on one count of

taking nmoney from Peggy Kelly’'s sister and therefore, the court
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only adopted what the jury had previously determ ned.

Ms. Parker alleges that the victiminpact portion of the PSR
is deficient because it overstates the victiminpact. She argues
that the only victins in this case were the individuals fromwhom
she took noney and only their paynents to her shoul d be consi dered
in affixing the anount of the loss. The PSR identified the SSA as
the victim stated that the total fraudulent clainms anmounted to
$69, 673. 85, and broke down t he cl ai ns by each i ndi vi dual, which the
district court as being both accurate and reliable. Loss
calculations will be affirnmed so long as they reasonably estinate
the loss using reasonably available information. See U S S G
8 2F1.1, cnt. 8; United States v. Chappell, 6 F.3d 1095, 1101 (5th
Cr. 1993). Ms. Parker failed to present any rebuttal evidence
and while the individuals fromwhom Ms. Parker extorted noney may
have been victins, the SSA was al so a victi mbecause it paid nonies
due to Ms. Parker’s actions that it otherwi se m ght not have paid.

Cf. United States v. Sidhu, No. 96-50736, 1997 WL 745724, at *8-9
(5th Cr. Dec. 3, 1997) (holding that for doctor’s fraud, the
victim inpact should include not just anpunts collected from
patients, but anmounts collected frominsurance conpanies as well).
Therefore, we reject Ms. Parker’s argunent.

Ms. Parker also argues that the district court erred in
i ncreasing her offense level under U S . S.G 8§ 2B3.2 based on its

finding that her offense involved threats of physical injury and
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property destruction.* A conspirator nmay be held liable for the
substantive offenses of a coconspirator when the acts are
reasonably foreseeable and are done in furtherance of the
conspiracy, even where the first conspirator | acked know edge of or
participation in the acts. See Pinkerton v. United States, 328
U S 640, 647-48 (1946). The trial court found that the threats
were made by M. Parker, but that the threats were attributable to
M's. Parker because they were coconspirators and his actions were
reasonably foreseeabl e by her. Absent conpetent rebuttal evidence,
the court properly adopted these facts. U S . S.G § 1Bl1.3(a)(1)(B)
Ms. Parker argues that the district court erred in increasing
her offense | evel pursuant to 8§ 3Bl.1(c) of the Guidelines for her
| eadership role. W review this sentence enhancenent only for
clear error, see United States v. Narvaez, 38 F.3d 162, 166 (5th
Cir. 1994), and no clear error results if the finding is plausible
in light of the record read as a whole. See United States v.
Wat son, 966 F.2d 161, 162 (5th Cr. 1992). The record of this case
and testinony by governnent witnesses at trial fully supports the
district court’s finding that Ms. Parker exercised a |eadership
role in altering SSA docunents. See U S.S.G § 3Bl1.1, cnt. 4.
Finally, Ms. Parker argues that the court erredinfailingto
consi der her nedical condition and her financial circunstances in
i nposi ng her sentence and ordering her to pay restitution, citing

US S G 8§ 5HL.4 and 8 5E1.2. W reject this contention because

4 Violation of 8 201(b)(2)(C is normally punishable under U. S S G
§ 2Cl.1, but if the offense involved a threat of physical injury or destruction,
US S G 8§82B3.2is instead applied.
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the district court considered her nedical condition and financi al
circunstances before inposing the sentence and it explicitly
declined to reduce her sentence. See United States v. Wnters, 105
F.3d 200, 208 (5th Cr. 1997); United States v. CGuajardo, 950 F.2d
203, 208 (5th Cir. 1991).
11
The convi ctions of Joann Parker and Ral ph Parker are AFFI RVED

and the sentence of Joann Parker is AFFI RVED
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