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PER CURI AM

Raynond Rochon, Louisiana prisoner # 93625, filed a civil
ri ghts conpl ai nt under 42 U.S. C. § 1983 against the City of Angol a,
Loui si ana; the State of Louisiana; former Governor Edwn W
Edwar ds; Secretary of the Departnent of Corrections Richard
Stal der; Warden Burl Cain; and Warden John P. Witley. Rochon
conpl ai ned that since the beginning of his incarceration in 1981,
he has been required to live and work "in environnents filled with
t obacco snmoke."” Rochon asserted that even if the tobacco snoke had
not already harned his health, the snoke posed a threat to his
health in the future.

The district court granted the notion of defendants Witl ey,
Cain, and Stal der, based on qualified immnity, to have Rochon's

conpl aint dism ssed pursuant to Fed. R CGv.P. 12(b)(6) for failure



to state aclaim A Rule 12(b)(6) dismssal will be affirmed only
if "it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief."
McCormack v. National Collegiate Athletic Ass'n, 845 F.2d 1338,
1343 (5th G r.1988) (internal quotation and citation omtted).

This court conducts a bifurcated analysis to assess whet her
a defendant is entitled to qualified imunity. Harper v. Harris
County, Texas, 21 F.3d 597, 600 (5th G r.1994). The first step is
to determ ne whether the plaintiff has alleged a violation of a
clearly established constitutional right. This court wuses
"currently applicable constitutional standards to nake this
assessnent . " Rankin v. Klevenhagen, 5 F.3d 103, 106 (5th
Cir.1993). |If the court finds no constitutional injury, it need
not address the issue of qualified imunity. Quives v. Canpbell,
934 F.2d 668, 671 (5th G r.1991). The second step is to determ ne
"whet her the defendant's conduct was objectively reasonable.™
Spann v. Rainey, 987 F.2d 1110, 1114 (5th Cr.1993); see al so
Harper, 21 F.3d at 600. The reasonabl eness of the conduct nust be
assessed in light of the law as it existed at the tinme of the
conduct in question. Harper, 21 F.3d at 601.

In Helling v. MKinney, 509 US. 25, 113 S . C. 2475, 125
L.Ed.2d 22 (1993), the Suprene Court addressed the issue of
exposure to environnmental tobacco snoke (ETS) and held that the
prisoner stated a cause of action under the Ei ghth Arendnent by his
all egation that prison officials were deliberately indifferent to

his serious nedical needs by exposing himto ETS which posed an



unreasonable risk to his health. See Helling, 509 U S at 35-36,
113 S. Ct. at 2481-82. Wth respect to the qualified-imunity
analysis, the Suprene Court noted that determ ning whether
condi tions of confinenent violate the Ei ghth Arendnent "requires a
court to assess whether society considers the risk that the
prisoner conplains of [ETS] to be so grave that it violates
contenporary standards of decency to expose anyone unwillingly to
such arisk." Helling, 509 U.S. at 36, 113 S.C. at 2481. Rochon
has alleged that he was forced to live and work in environnents
filled with tobacco snoke and that the prison snoking policies
amount ed to an unreasonabl e ri sk and deliberate indifference to his
health. It is not beyond doubt that he can prove no set of facts
establishing both of his allegations show ng that this situation
woul d not be within contenporary standards of decency. Helling,
509 U.S. at 36, 113 S. . at 2481. Accordingly, the portion of the
district court's judgnent di sm ssing defendants Wiitl ey, Cain, and
St al der under Rule 12(b)(6) i s VACATED and REMANDED f or appropri ate
pr oceedi ngs. The renmainder of the district court's judgnent is
AFFI RVED.
AFFI RM | N PART, VACATE AND REMAND | N PART.



