REVI SED, March 12, 1998
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30143

SERVI Cl GS- EXPOARMA, C. A,
ORI MPEX- ZO\IAaInﬁID. DEL ESTE,
Pl ai ntiffs-Appellees,
VERSUS
| NDUSTRI AL MARI TI ME CARRI ERS, | NC. ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

February 25, 1998

Before MAA LL,” SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

In this maritine case, we are call ed upon to decide two i ssues
under the Carriage of Goods by Sea Act (“COGSA’), 46 U . S.C. app.
88 1300-1315 (1994). We nust first determ ne when “delivery”
occurs under 46 U. S.C. app. 8 1303(6), conmmencing the one-year
period during which a shipper may bring an action for cargo danage

against a carrier. W nust al so decide which partySSthe carrier or

Crcuit Judge of the United States Court of Appeals for the Eighth
Crcuit, sitting by designation.



t he shi pperSSbears the burden of proving the extent of damage to
each package for purposes of COGSA s $500 per-package | imtation of
liability, 46 U.S.C. app. 8 1304(5). The district court concl uded
that “delivery” under 8§ 1303(6) did not occur until the consignee
had a reasonabl e opportunity to i nspect the shi pped goods, and t hat
the carrier bore the burden of showi ng the extent of danage to each

package. W reverse.

| .

In 1992, Oinpex-Zona Ind. del Este (“Orinpex”), a Venezuel an
busi ness, bought $1, 360,001 worth of pre-fabricated steel building
materials from Butler Manufacturing (“Butler”), of Kansas City.
The materials were designed to fit into 40-foot cargo contai ners,
and Butler recommended that the materials be shipped as such.
Oinpex opted to ship the cargo uncontainerized, however, and
But | er provided the materials in 1,140 packages, including
pl asti c-bagged rolls of insulation; cartons of fasteners, roofing
and wall materials; and bundles of structural steel.

Orinpex, through its Venezuel an custons broker, Servicios
Expoarma, C. A (“Servicios”), arranged for shipping and i nsurance
for the building nmaterials. Servicios contracted with Industri al
Maritinme Carriers, Inc. (“IMC), to ship the goods fromNew O | eans
to La Guaria, Venezuela, in two shipnents.

The bill of lading specified that "[t]he Carrier or his Agent
shall not be |iable for | oss of or danage to the goods during the

period before | oading and after di scharge fromthe vessel howsoever



such loss or danmage arises.” It also specified that the carrier
assuned responsibility for the goods "fromship's tackle at port of
| oading to end of ship's tackle at port of discharge . . . ." The
nature and val ue of the two shipnments were not decl ared beyond the
$500 per package limt of liability contained in COGSA, 46 U S.C
app. § 1304(5).

The first shipnent, aboard the MV ANDREALON, departed New
Oleans on April 16, 1992. The second shipnment, aboard the
MV ARDAL, left New Oleans on May 2, 1992. The bills of [|ading
for both shipnments showed Servi ci os as consi gnee and “notify” party
and were issued w thout exceptions, clean on board.

The ANDREALON arrived in La Guaria and commenced out-turn on
April 30, conpleting discharge on May 2. The goods were di scharged
to an adj acent pier under the ship's tackle, and then noved about
30 neters to the warehouse of Mercaduana Al macenes (“Mercaduana”),
there to be stored pending custons clearance. The goods cleared
custons on May 12 and then were rel eased to the consignee.

The ARDAL arrived and began discharging its cargo to
Mer caduana on May 14, conpl eting di scharge the sane day. Servicios
obt ai ned custons cl earance for the second shi pnent on May 25.

It was apparent upon out-turn that sonme of the goods fromboth
shi pnent s were damaged. Both parties conducted i ndependent surveys
of the damage and disagreed as to its cause and extent. After
trial, the district court found that all the packages in the first
shi prent and half of the packages in the second had been damaged to

sone extent during transit.



Orinpex trucked the building nmaterials to the construction
site, then renoved the materials fromtheir packages. Oinpex paid
$324,342.64 to repair or replace conmponents of the first shipment,
and $51,910.90 to repair or replace conponents of the second
Oi npex recovered $15,664 fromits cargo insurer for the danage
done to the rolls of insulation.

Pursuant to a contractual choice-of-forumclause, Oinpex and
Servicios sued | MC under COGSA in federal court. Follow ng a bench
trial, the court found IMC liable for the danages to Oinpex's
bui l ding material s.

The court cal cul ated danages by first excluding the rolls of
i nsul ation, for which Oinpex had been conpensated by its insurer.
The court then conputed the actual danmages sustained for each
shi prent : $324, 342. 64 for the first shipnent and $51, 910. 90 for the
second.

The court then conputed the maximum |liability under COGSA,
whi ch establishes a maximum liability of $500 for each damaged
package, 46 U.S.C. app. 8 1304(5). In the first shipnment, there
were 287 non-insulation packages, for a nmaximum liability of
$143,500 (287 x $500). In the second shipnent, there were 249 non-
i nsul ati on packages, for a maxinmumliability, for the half of the
packages that had been damaged, of $62,250 (249 x .5 x $500).
G ven these maximuns, the court set danamges at $143,500 for the
first shipment and $51,900 for the second, plus prejudgnment

i nterest.



1.

COGSA provides a limtations period of one year from
“delivery” during which a shipper nust bring suit against the
carrier:

In any event the carrier and the ship shall be di scharged

fromall liability in respect of |oss or damage unl ess

suit is brought within one year after delivery of the

goods or the date when the goods should have been

del i vered.
46 U. S.C. app. 8 1303(6). This suit was filed nore than a year
from the ANDREALON s discharge and transfer of the cargo to the
custons warehouse, but |less than a year from when the consignee,
Orinpex, received the goods after they cleared custons. Thus, when
“delivery” occurred dictates whether the clains arising fromthe
damage to the cargo of the ANDREALON are tine-barred.

| MC urges that “delivery” neans “delivery fromthe carrier,”
while Servicios contends that “delivery” neans “delivery to the
consi gnee.” Between these two points in tine are the ten days
during which the cargo was in the possession of neither the carrier
nor the consignee. The statute does not define the term and

either reading could be consistent with the plain text of the

subsecti on.

A

No court of appeals has decided when “delivery” occurs for



pur poses of section 1303(6).?2 Several district courts have
addressed the question, however, and these cases can be arranged
into two general lines of authority. Some courts have concl uded
that “delivery” occurs when cargo leaves a ship's slings,
irrespective of whether it is placed in the hands of the consignee
(or its agent). See, e.g., Cargill Ferrous Int'l v. MV ELIKON
857 F. Supp. 45, 47 (N.D. IIl. 1994); C Tennant Sons & Co. V.
Nor ddeut scher Ll oyd, 220 F. Supp. 448, 449 (E.D. La. 1993). Oher
courts have held that delivery occurs only when the consi gnee has
a reasonable opportunity to inspect the goods for danmage. See,
e.g., Atlantic Mut. Ins. Cos. v. MV BALSA 38, 695 F. Supp. 165
(S.D.N Y. 1988); National Packaging Corp. v. N ppon Yusen Kai sha,
354 F. Supp. 986, 987 (N.D. Cal. 1972).° Finding neither standard
entirely conpelling, however, we adopt a different rule, one nore
closely in keeping wwth the nature of COGSA and wth the general

usage of the term*“delivery” in maritinme |aw

B

1
Most limtation periods begin runni ng when the cause of action
“accrues.” See, e.g., 45 U S.C. 8 56 (Jones Act). Thus, under the

Jones Act, which provides that actions are tine-barred unless

2 This issue was recogni zed but not decided in Mendes Junior Int'l Co. v.
MV SOKAI MARU, 43 F.3d 153, 155 n.2 (5th Gr. 1995).

3 See al so 2A M CHAEL F. STURLEY, BENEDICT ON ADMRALTY § 163 (7th rev. ed. 1997)
(describing different approaches); Mchael F. Sturley, An Overview of the
Consi derations Involved in Handling the Cargo Case, 21 Tu.. MR L.J. 263, 314-21
(1997) (sane).



comenced “within three years from the day the cause of action
accrued,” id. (enphasis added), this circuit has applied the
di scovery rule with respect to latent injuries: “A cause of action
under the Jones Act and general maritinme |aw accrues when a

plaintiff has had a reasonabl e opportunity to di scover his injury,

its cause, and the link between the two.” Crisman v. Odeco, Inc.,
932 F.2d 413, 415 (5th Gr. 1991). It is, of course, emnently
reasonabl e that a cause of action should not “accrue” until the

plaintiff has actual or constructive know edge of its existence.
Cf. id.; Albertson v. T.J. Stevenson & Co., 749 F.2d 223, 228-29
(5th Gir. 1984).

The COGSA Iimtations period, however, makes no reference to
when the cause “accrues.” Rather, it defines the running of the
limtations period solely by reference to an extrinsic event: when
the goods were delivered. See 46 U.S.C. app. 8§ 1303(6). Thi s
distinction is neither insignificant nor unique.* So, in enacting
COGSA, Congress deliberately tied the |limtations period to an
extrinsic event and apparently paid no attention to when a cause
m ght accrue or when a plaintiff has notice that it has been
damaged.

Thus, the statute states that where the goods are |ost at
seaSSand are never deliveredSSt he period begi ns runni ng not when t he

ship sinks, or when the consignee has notice of the |oss, but,

4 For exanple, the Louisiana linitations period for the avoi dance of a sale
of a defective good (redhibition) runs four years fromthe day of delivery, or
one year fromthe day the defect was discovered, whichever occurs first. See
LA, GQv. CoE ANN. ART. 2534 (West 1992).
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i nst ead, when the goods shoul d have been delivered. See 46 U S.C.
app. 8 1303(6). Any other eventSSincludi ng actual receipt by the
consigneeSSis irrelevant to the nechanical application of when
delivery shoul d have occurred.

Simlarly, when a shipnent is first delayed and then arrives
at port damaged, the limtations period comences not when the
damaged goods are actually delivered, but rather when they should
have been delivered. In Wstern Gear Corp. v. States Marine Lines,
362 F.2d 328 (9th Cr. 1966), the cargo washed overboard but was
recovered and repaired and re-shipped, arriving five nonths after
the original delivery date. The suit was tine-barred, however,
when it was brought | ess than a year after the actual delivery date
but nore than a year after the cargo should have been delivered.

Thus, the Western Gear court properly applied the limtations
period without regard to when the consignee had notice that the
goods were damaged, and even wi thout regard to when the damaged
goods were received by the consignee. The period began running
when the cargo shoul d have been delivered.

In this respect, the COGSA limtation period resenbles a
statute of repose:

A statute of I|imtations extinguishes the right to

prosecute an accrued cause of action after a period of

tinme. It cuts off the renedy. It is renedial and
procedural. A statute of repose limts the tine during

whi ch a cause of action can arise and usually runs froman

act of a defendant. It abolishes the cause of action

after the passage of tine even though the cause of action

may not have yet accrued.

Harding v. K C. Wall Prods., Inc., 831 P.2d 958, 967 (Kan. 1992).

It is apparent, then, that “delivery,” and the conmmencenent of the
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one-year limtations period under 8 1303(6), need not involve a

reasonabl e opportunity to inspect.



2.

The text of and surrounding the one-year |imtation clause
al so denonstrates that the operative events are defined by
reference to the carrier's acts, not the ultimte consignee's.
Notice of |oss or damage nust be given to the carrier “at the port
of discharge before or at the tine of renoval of the goods into the
custody of the person entitled to delivery thereof under the
contract of carriage.” 8 1303(6). And “[i]f the |oss or damage i s
not apparent, the notice nust be given within three days of the
delivery.” Id. Read together, these clauses equate “delivery”
wth “renmoval into the custody of the person entitled to delivery
thereof.” Mbreover, where the person entitled to delivery is a
railroad or a custons house, not the consignee, there is “delivery”
for purposes of the statute without regard to the actions of the
consi gnee.

If, in 8 1303(6), Congress had neant to begin the limtations
period when the consignee received the goods, it could have
acconplished this quite easily by using words to that effect. But
instead of wusing the word “receipt,” Congress used the word
“delivery.” Both the common and the | egal neani ngs of these words
make apparent that “delivery” is defined by acts of the carrier,
not by “receipt.”

Thus, commonly, to “receive” is “to take possession or
delivery of,” WEBSTER S THIRD NEWI NT' L Di cTi onaRY 1894 (1986) (enphasi s
added), but to “deliver” is to “give, transfer, yield possession or

control of, make or hand over,” id. at 597 (enphasis added). And
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legally, to “receive” is to “take into possession and control

accept custody of; collect,” BLAK s LAwW DcrTioNary 1268 (6th ed.
1990) (enphasis added), while “delivery” is “[t]he act by which the
res or substance thereof is placed wthin the actual or
constructive possession or control of another,” id. at 428
(enphasi s added).® Consequently, “delivery” entails acts by the
carrier, and what acts wll constitute proper delivery fromthe
carrier is determ ned by the carriage contract and general maritine

| aw.

C.

That “delivery” is thus defined to grant certainty to the
carrier is also supported by the policy underlying the limtations
period. The dual purposes of a |limtations period are to force
parties to litigate clains while the evidence is still fresh, and
to grant the prospective defendant relative security and stability
by allowing it better to estimte its outstanding |ega
obligations. See, e.g., 50 Tex. Jur. 3D, Limtation of Actions § 2,
at 266-68 (1986). Limtations periods

represent a pervasive legislative judgnent that it is

unjust to fail to put the adversary on notice to defend

wthin a specified period of tinme and that the right to

be free fromstale clains in tine cones to prevail over

the right to prosecute them . . . [ T] hey protect

def endants and the courts fromhaving to deal with cases

in which the search for truth may be seriously inpaired

by the loss of evidence, whether by death or

di sappear ance of W t nesses, fadi ng nenori es,
di sappearance of docunents, or otherw se.

> Delivery need not include transfer of actual possession to the acquiror.
Thus, “delivery” includes nailing. BLAXK S LAWDCTIONARY 1268 (6th ed. 1990).
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United States v. Kubrick, 444 U S. 111, 117-18 (1979); see also
Wl son v. Zapata O f-Shore Co., 939 F.2d 260, 267 (5th Cr. 1991).
Thus, the underlying policies of certainty and repose work strongly
in favor of the notion that the defendant's conduct, and not sone
anor phous st andard of “accrual” or the uncertain and uncontroll abl e

“recei pt by consignee and opportunity to inspect,” should define
when the statutory period begins to run.?®

The policy that favors quickly ridding defendants of
out st andi ng cl ai neSSt hrough litigation or forfeitureSSis especially
strong inthe maritine context. The inverse-order rule of maritine
liensSSthat the last lien to attach takes priority over al
ot her sSSf avors those who act immediately on their clains. See GRANT
G LMRE AND CHARLES L. BLACK, JR., THE LAW OF ADMRALTY 8§ 9-62 (1975).
Simlarly, the admralty proceduresSSwith the attachnent of
maritime [iens and in remactionsSSshow that the | aw recogni zes t he
transient nature of ocean shipping and requires plaintiffs to act

qui ckly upon their clains. This is because “the vessel nust get

on.” The St. Jago de Cuba, 22 U. S. (9 Weat.) 409, 416 (1824).

5 The goal of certainty is, of course, sacrificed wherever the discovery
rule is applied. There, the interest in granting relief to injured plaintiffs
i s adjudged to outweigh the defendant's interest in repose. But the discovery
rule is by no neans universally applied. Texas courts, for exanple, apply the
di scovery rule as “a very limted exceptionto statutes of linmtation,” and only
“in those cases where the nature of the injury is inherently undiscoverabl e and
the evidence of injury is objectively verifiable.” Conputer Associates Int'l v.
Altai, Inc., 918 S.W2d 453 (Tex. 1994).

In cases of cargo | oss or damage, there i s, of course, nothing “inherently
undi scover abl e” about the injury. Unlike personal injuries with long |atency
periods, this danage was i medi ately apparent. Cf. Crishman, 932 F.2d at 415
(“I'f sone injury is discernible when the tortious act occurs, the time of the
event rule [rather than the discovery rule] respecting statute of linmtations
applies”).

12



D.

Qur interpretation of “delivery” for purposes of COGSA § 3(6)
is consistent with the historical background of the statute. COGSA
is our donestic enactnent of the Hague Rules, a nultinational
convention that established uniformrules to govern ocean bills of
| adi ng. Those rules were approved by the Brussels Convention in
1922, sone fourteen years before COGSA made them the |aw of the
United States.” As its purpose was to establish internationa
uniformty, COGSA could not substantively deviate from the Hague
Rul es. There was no real dickering over the terns, no process of
drafting and revision. The history of Congress's enactnent of the
COGSA therefore sheds fairly little light on its intent.

Subject to this and to a nore general objection to the use of
legislative history in judicial interpretation of statutes,® we
have perused nost of the relevant historical docunents and
ultimately find theminconclusive on what was neant by “delivery”
in 8 1303(6). The only academ c commentator squarely to address
this issue simlarly concluded that “there is evidence in the

congressional hearings that seens to support both sides of the

” See generally Mchael F. Sturley, The History of COGSA and the Hague
Rules, 22 J. MR L. & Com 1 (1991); 2 THOwAS J. SCHOENBAUM ADM RALTY AND MARI TI ME LAW
§ 10-15 (2d ed. 1994).

8 See, e.g., ANTONIN SCALIA, A MATTER of | NTERPRETATION: FEDERAL COURTS AND THE LAW
29-37 (1997). “M view that the objective indication of the words, rather than
the intent of the legislature, is what constitutes the | aw | eads nme, of course,
to the conclusion that |egislative history should not be used as an authoritative
indication of the statute's nmeaning.” Id. at 29-30. Further, the use of
| egi slative history “does not even nake sense for those who accept |egislative
intent as the criterion. It is much nore likely to produce a false or contrived
result than a genuine one.” |d. at 31-32.

13



debate.”® That is to say, nowhere inthe bill's history does there
appear to have been an explicit consensus that “delivery” occurred
ei ther when the carrier gave up control of the goods, or when the
consi gnee received them Still, there is strong evidence to

support the position we articul ate today.

1.

O initial inport is the background upon which 8§ 3(6) was
witten. At the tinme when COGSA and the Hague Rul es were drafted,
bills of |ading generally contained highly restrictive tinme-for-
suit provisions, often requiring a consignee to sue the carrier
within ninety days or forfeit its cause of action.® Admralty
courts had uphel d these cl auses on freedom of -contract principles,
except in certain cases in which they would have elimnated the
cause of action entirely.! Because COGSA repl aced these clauses

with the uniformnotice and tinme-for-suit provisions of § 1303(6), 2

9 James R Ward, The Floundering of “Delivery” Under Section 3(6) of COGSA:
A Proposal To Steady Its Meaning in Light of Its Legislative H story,
24 J. MRRITIME L. AND Cowm 287, 324 (1993) (hereinafter “Ward, Floundering”).

10 See Relating to the Carriage of Goods by Sea: Hearings before the House
Comm on Merchant Marine & Fisheries on H R 3830, 71st Cong. 2d Sess. 38 (1930),
reprinted in 3 McHAEL F. STURLEY, ED., THE LEG SLATIVE H STCRY OF THE CARRI AGE OF GOODS BY
SEA ACT AND THE TRAVAUX PREPARATO RES OF THE HAGUE RuULES 365, 404 (1990).

11 See HenRy N LovalEY, COWON CARRIAGE OF CARGO § 16.03, at 201 & nn.15-16
(1967). See also, e.g., United States Shipping Board v. Texas Star Flour MIIs,
12 F.2d 9, 11 (5th Gr. 1926) (holding clause precluding suit after six nonths
fromdelivery to carrier unenforceabl e where shipnentSSand damageSst ook | onger
t han six nonths).

12 still, the drafters recognized that the Hague Rul es and COGSA were
contractual defaults, and thus that the tine-for-suit provision was of the nature
of a contract term See || | NTERNATIONAL LAW ASS' N, REPCRT OF THE TH RTI ETH CONFERENCE:
PROCEEDI NGS OF THE MARI TI ME LAW Cowm TTEE 113 (1922), reprinted in | STURLEY, LEG SLATIVE
H story 219 (opining that “it is a contract by the shipper that he will not sue

14



the courts' interpretation of those clauses could indicate howthat
subsecti on ought to be interpreted.®®

This court's decision in A Russo & Co. v. United States
40 F.2d 39 (5th G r. 1930), presents a nearly precise analog to
COGSA's use of delivery to trigger the l[imtations period. I n
1927, A Russo & Co. shipped 1,000 cases of canned tomatoes from
Pal erno, Italy, to Chicago. The through bill of |ading specified
that an ocean carrier would take the cargo to New Ol eans and
deliver it to a railroad, which then would take the goods to
Chi cago. The bill of lading contained the follow ng clause:
“Clains for |oss, damage, or injury to property nust be nmade in
witing to the originating or delivering carrier or carriers
issuing this bill wthin six nonths after delivery of the
property.” 1d. at 41 (enphasis added).

Delivery from the ship to the railroad at New Ol eans was
conpl eted Novenber 11, 1927; the goods were delivered to the
consi gnee in Chicago on Novenber 21. The consignee nmade a cl aim
for damage to the agent of the ship on May 17, 1928, and filed a
libel in admralty on Decenber 14, 1928. |Id.

The question was whether the consignee's claim against the

ocean carrier was tinme-barred. The May 17 cl ai mwas nade nore than

after twelve nonths”).

13 Many of the cases in which contractual time-for-suit provisions were
litigated generally present no direct analog to the “delivery” standard of
§ 3(6). These clauses oftenrelated the tinme-for-suit period not to “delivery”,
but to the time goods were di scharged or renoved fromthe wharf. See, e.g., THE
PRESI DENT POLK v. THE PRESI DENT ADAMS, 43 F.2d 695 (2d Cir. 1930); Ikuno v.
Morris & Co., 22 F.2d 140 (4th Cir. 1927); Geen Star S.S. Co. v. Nanyang Bros.
Tobacco Co., 3 F.2d 369 (9th Gr. 1925).
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six nonths after the ocean carrier's delivery to the railroad, but
fewer than six nonths after the consignee received the goods in
Chi cago. | d. The court concluded that the claim against the
carrier was barred, as it was brought over six nonths after the
carrier's delivery to the railroad. Id.

It is thus apparent from Russo that “delivery” occurred when
the ocean carrier had fulfilled its obligations under the bill of
| ading by placing the cargo into the hands of the railroad. That
the consignee received the goods ten days later, and that the
consi gnee coul d not determ ne the exact nature and anount of danage
to the goods until such tine, was inmaterial. Del i very was not
defined by recei pt by the consignee, but rather occurred when the
carrier had properly surrendered the goods in accordance with its
contractual duties.

To the extent that COGSA's |imtation period is essentially a
contractual default, nowincorporated by reference in all bills of
| ading, this common | aw gl oss still obtains. Furthernore, thereis
support for this interpretation in the debates and statenents nade

cont enporaneously with the passage of COGSA.

2.
During Congressional hearings on COGSA, the question of
“delivery” received sone direct consideration.! The provision
directly at issue was another clause of § 1303(6) that requires

that, “[i]f the | oss or danmage i s not apparent, the notice [to the

14 sSee generally, Ward, Floundering, at 305-25.
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carrier] nust be given within three days of the delivery.”
46 U. S.C. app. 8 1303(6). The effect of giving notice in this way
is to establish, prima facie, that the damage occurred during
shipnment. The sane anbiguity presents itself: Was this delivery
fromthe carrier or to the consignee?

The conm ttee addressed t he probl emof the hypothetical inland
consi gnee: where goods are delivered by ocean carrier to New York
then shipped by rail to Kansas City. One comm ttee nenber pointed
out that in such a case, the consignee does not know of the danage
and cannot avail hinself of the three-day-notice burden-shifting
provi sion, unless the three days begi ns when t he consi gnee recei ves
the goods. To effect this, he recognized, “it would be necessary
to say '"wthin three days after the recei pt thereof by the ultimte
consi gnee. ' "1°

The response, in essence, was that the |anguage was
deli berate: For policy reasons, it makes sense that “[t] he man at
the port has to exami ne his goods within three days of the tine the
ship lands the goods.”'* And again: “Should not it be three days
after the receipt of the goods by the person entitled to then?”
The answer was unequi vocal: “No, sir.” So, consistently with the
principles of Russo, the commttee seened to agree that under

COGSA, “delivery” was acconplished by relinquishing the goods to

15 Relating to the Carriage of Goods by Sea: Hearings Before the House
Committee on Merchant Marine & Fisheries, 67th Cong., 4th Sess. 74-78 (1923)
(statement of M. Davis), quoted in Ward, Floundering, at 317-20.

6 1d. (statement of M. Canpbell).
7 1d. (question by M. Brand, answer by M. Haight).
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the land carrier, who is not necessarily the ultimte consignee.
The Congressional hearings also addressed the question of
cust ons- house delivery. Again, the issue was di scussed i n context
of 8 3(6)'s three day notice-of-loss clause. There, however, the
i ssue becane nuddl ed, as the comm ttee nenbers and those testifying
seened to confuse the issues of substantive liability for danage
wth the question of “delivery” that triggers the notice-of-claim
period.® As an acadenmic said, it is “ultimtely inconclusive.”?®
But the issue of what constitutes “delivery” was |eft unaddressed,
| argely because the term carried an independent neaning at |aw
Said one drafter of the Hague Rules, “the shi powner nust nake a
real delivery, but what that delivery is to be it wll be for the

| aw of the land, the |aw of the port of destination to say.”?

18 see Ward, Floundering, at 320-25.
19 1d. at 321

20 Com TE MaRi TI VE | NTERNATI ONAL, 1922 LoDON CONFERENCE 467 (1922), quoted in Ward,
Fl oundering, at 321 (enphasis added).
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E

Thus, the text of COGSA and its underlying policies and
history require that “delivery” be afforded its general | egal
meaning: the point at which the carrier has fulfilled its
responsibilities to carry, discharge, and otherwi se performits
contractual duties with respect to the cargo. “Delivery” occurs
when the carrier places the cargo into the custody of whonever is
legally entitled to receive it fromthe carrier.

The final question, therefore, is when, as a matter of
contract and maritine |aw, delivery occurred. The case of Tapco
Nigeria v. MV WESTWND, 702 F.2d 1252 (5th Cr. 1983), led to an
oft-cited articulation of the delivery standard under COGSA and t he
Harter Act:

Al t hough the Harter Act was partially superseded by

passage of the Carriage of Goods by Sea Act, COGSA

defines the duty of care only fromthe ti nme the goods are

| oaded on to the ship until the tine when the cargo is

released from the ship's tackle at port. 46 U. S. C.

8§ 1301(e). Consequently, the Harter Act is still

applicable to any period between the discharge of the

cargo fromthe vessel and its proper delivery. . . . The

Act itself does not define "proper delivery", but only

prevents the carrier fromagreenents which would relieve

it from liability for loss arising from negligence,
including inproper l|oading or delivery. 42 U. S. C

88 190, 191. Ceneral maritinme law requires that a
carrier "unload the cargo onto a dock, segregate it by
bill of lading and count, put it in a place of rest on

the pier so that it is accessible to the consignee, and

af ford the consi gnee a reasonabl e opportunity to cone and

get it."
702 F.2d at 1255 (citations omtted) (quoting F.J. Wal ker, Ltd. v.
MV LEMONCORE, 591 F.2d 1138, 1142 (5th Cr. 1977)). This general

duty of delivery, however, is subject to the “custom of the port
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doctrine,” which is

the well-settled rule announced in Tan-H v. United
States, 94 F. Supp. 432, 435 (N.D. Cal. 1950) that the
common | aw requirenents of proper delivery are nodified
by the custom regulations, or law of the port of
destination. As explained by that court, the duties to
di scharge cargoto a fit wharf, to separate each segnent,
and to protect the cargo until the consignee has a
reasonabl e opportunity to renove it fromthe wharf, were
el enrents of a proper delivery "only where the custom
regulations, or law of the port did not otherw se
provide. . . . The comon-law did not permt |ess nor
require nore in the way of delivery than the usage or the
| aw of the port dictated."

ld. at 1255-26.%

This circuit has applied the custom of the port doctrine to
determne who is entitled to receive cargo fromthe carrier. Thus,
in Allstate Ins. Co. v. Inparca Lines, 646 F.2d 166 (5th Cr.
Unit B May 1981), we directly held that delivery to custons
authorities constitutes proper delivery where the customor | aw of
the port requires such: “[A] carrier's delivery to persons charged
by the | aw and usage of the port with the duty to receive cargo and
distribute it to the consignee is a good delivery on the part of

the carrier.” |d. at 168-69 (quoting Tan Hi, 94 F. Supp. at 435). 22

21 see also Judith Anne Meyer, Note, In Another Country: The Effect of
Mandat ory Port Law upon Statutory Duties of D scharge and Del i verySSTapco N geria
v. MV Wstwind, 9 MR Law 123, 135-36 (1984) (“[T]he correct focus for
determ ning proper delivery is the person charged by the | aw and usage of the
port with the duty to receive cargo and distribute it to the consignee. Mre
precisely, proper delivery occurs at the point at which port |aw or usage
dictates that the duties of such person shall comrence.”).

22 |t makes no difference that in Inparca, the bill of |ading specified

this point of delivery. The Tapco N geria court noted:

In Inparca, the bill of I ading provided that the responsibility of
the carrier ended "when taken into the custody of custons or other
authorities" of a foreign port. The fact that there was no sinilar
provi sion here nmakes no difference. Because the Harter Act forbids
the inclusion of any termin a bill of |ading which would | essen
or avoid the carrier's obligation to make a proper delivery, this
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Thus, while contract and maritinme |law generally will dictate into
whose custody an ocean carrier is required to deliver cargo, such
law wi || be overridden by the established | aw or customof the port
of delivery.

In this case, it appears that the customand | aws of the port
of La Guaria require ocean carriers to deliver cargo to an
aut hori zed cust ons war ehouse pendi ng cl earance.? | MC accordingly
delivered the cargo of the ANDREALON t o Mercaduana, conpl eting such
delivery on May 2, 1992. Once I MC had properly placed its cargo in
the hands of the party authorized to receive it, IM had
“delivered” the cargo, and the one-year tine-for-suit period began
to run. Because Servicios and Oinpex filed suit nore than a year

after this “delivery,” the clains for danage fromthat shipnent are
barred under 46 U.S.C. app. 8§ 1303(6).

Al t hough this result seens, facially, sonmewhat harsh, it is
fair. Limtation periods exist solely for the benefit of
def endants and al ways wi |l produce harsh results when they operate
to bar a claimthat is otherw se valid.

Servicios and Oinpex had anpl e opportunity to file suit well

before the period expired. They knew of the danage al nost

i mredi at el y upon di scharge. The district court found, as a matter

provision could not effect liability before delivery had been
acconplished. Qur decisioninlnparcaisinplicit recognitionthat
proper delivery was achieved when the INP took custody of the
contai ners during the unl oadi ng process.

702 F.2d at 1257 n. 2.

23 |In fact, this delivery occurred not at the warehouse but under the
ship’s slings, when Mercaduana took possession of the cargo.
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of fact, that the damage was visi bl e when the cargo was of f-| oaded
fromthe ANDREALON. Servicios hired a surveyor who exam ned and
docunent ed the damage as the cargo was unl oaded and stored in the
Mer caduana custons warehouse. The record contains photographs
show ng vi si bl e and obvi ous damage to the cargo as it sits on the
wharf under the ship's slings.

In sum Servicios and Oinpex had a year to file suit but
negl ected to do so. It is fair that the clains should be tine-

barred. 2

L1l

COGSA provides that “[n]Jeither the carrier nor the ship shal
in any event be or becone |liable for any |oss or damage to .
goods in an anount exceedi ng $500 per package . . . .” 46 U S.C
app. 8 1304(5).2% Servicios and Oinpex did not keep the contents
of the various packages separate after delivery but opened them
all, and only after their contents were comm ngl ed did they assess
t he aggregate damage. The district court thus heard no evi dence of
the danmage done to each package, or whether the danmage to any
package nmet or exceeded the $500 limtation. Therefore, the court

aggregated the $500 limt for all of the damaged packages, and

24 |'f we were presented with a different circunstanceSsif, for exanple, the
goods had renai ned i n the custons warehouse for over a yearSSit m ght be possible
to engage in equitable tolling of the limtations period. Cf., e.g., Wlson v.
Zapata O f-Shore Co., 939 F.2d 260, 267-68 (5th Cir. 1991). W have no occasi on,
in this case, to speculate as to when, in fact, such tolling would be
appropriate; we state only that we do not foreclose its possibility in other
cont ext s.

25 parties can contract around this default linmitation, but that did not
occur here. See 46 U S.C. app. 8§ 1304(5).
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against this total imt applied the total danages sustai ned. This

was error.

A

Because neither party attenpted to show t he damage sust ai ned
to each package, we are presented with the novel question of who
has the burden of doing so. The nore typical case invol ves uniform
cargo that is uniformy damaged. See, e.g. Croft & Scully Co. v.
MV SKULPTOR VUCHETI CH, 664 F.2d 1277 (5th Gr. 1982) (1, 755 cases
of soda crushed). O if the case involves non-uniform cargo or
damage, the court generally will be able to determ ne the quantum
of damage to each package. See, e.g., Universal Leaf Tobacco Co.
v. Conpanhi a de Navegacao Maritima Netumar, 993 F. 2d 414, 416 (4th
Cir. 1993) (cases of various tobacco products in various states of
damage enunerated by court). ¢

Here, on the other hand, we have very different packages
damaged, respectively, to a very different extent: from bundl es of
steel that were bent in various degrees, to rolls of insulation
that were torn in various ways. But we have no attenpt by the
consignee to quantify the per-package damages. Although O i npex
hired a surveyor imedi ately after the cargo had been di scharged
fromthe ANDREALON, it apparently made no attenpt to discern the
guantum of damage to each package. By the tinme IMC s surveyor

arrived, much or all of the cargo al ready had been renoved fromits

26 |'n that case, the buyer of the goods apparently considered it its duty
to hire a surveyor and ascertain the precise anount of danage to each package.
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ori gi nal packagi ng and conm ngl ed.

B
Servicios argues that a limtation on liability is an
affirmati ve defense and that the carrier that seeks its protection
must show its applicability. Thus, Servicios contends that the

burden fell on IMC to show t he danmage sustained to each package.

1

There is no question that | MC had the burden of establishing
the availability of the $500 limtation: “[T]he burden rests upon
the carrier of goods by sea to bring hinmself within any exception
relieving himfromthe liability which the | aw ot herw se i nposes on
him” Schnell v. THE VALLESCURA, 293 U.S. 296, 303 (1934).2%" But
this rule deals only with the availability of the |imtation, not
with the quantum of danages recoverable. Cf., e.g, Schnell,
293 U. S. at 303-05.

Neither side disputes that the $500 limt is applicable.
| MC' s burden of showing its availability is therefore discharged.
But the effect of the per-package Ilimtation, once its
applicability is established, is that it becones part of the

substantive | aw of damages that the plaintiff then has the burden

27 see al so Craddock Int'l v. WK. P. Wl son & Son, 116 F. 3d 1095, 1105-06 (5th
Cir. 1997). And nore specifically, anunmber of courts have explicitly or inplicitly
treated § 1304(5) as an affirmative defense, the availability of which nust be
established by the carrier. See, e.g., Rockwell Int'l Corp. v. MYV | NCOTRANS
SPIRIT, 998 F. 2d 316 (5th Cir. 1993); Couthino, Caro & Co. v. MV SAVA, 849 F. 2d 166
(5th Gir. 1988); Carnman Tool & Abrasives, Inc. v. Evergreen Lines, 871 F. 2d 897 (9th
Cir. 1989); Binl aden BSB Landscapi ng v. MV NEDLLOYD ROTTERDAM 759 F. 2d 1006, 1009
(2d Cir. 1985).
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of proving.

2.

It is a basic concept of damages that they nust be proved by
the party seeking them See, e.g., Prunty v. Arkansas Frei ghtways,
Inc., 16 F.3d 649, 652 (5th Cr. 1994); Pizani v. MV COITON
BLOSSOM 669 F.2d 1084, 1088 (5th Gr. 1982). And where the
damages that are legally recoverable are | ess than the total anount
sustained, the injured party cannot sinply show the total anount,
but nust prove that portion to which it is legally entitled. In
Pizani, we refused to allow the plaintiff to present a damage
figure where he had failed to segregate what was recoverable from
what was not. We stated:

[Where a plaintiff has shown the gross anount of expense

or loss, but where defendant is not liable (by substantive

law) for all of the loss . . . courts are strict in

requiring plaintiff to prove affirmatively the anount that
shoul d be subtracted, before he can recover anything on
account of the | oss or expense in question.
669 F.2d at 1089 (quoting 2 F. HARPER & F. JAMES, THE LAW OF TORTS
§ 25.3, at 1305 (1956)). 28

The substantive | aw of damages includes the $500 per-package

limtation. As always, it was the plaintiff's burden to showits

conpensabl e damages. It is not enough, then, that Servicios proved

the gross anobunt of its damages, where it is not entitled to

28 Accord United States ex rel. Gray-bar Elec. Co. v. J.H. Copel and & Sons
Constr., Inc., 568 F.2d 1159, 1161-62 (5th Cir. 1978) (holding that the party
seeki ng damages nust showthe specific anount it is entitled to recover, not just
the total amount of dammges).
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recover that entire amount. Servicios nust show how nmuch danage
accrued to each package, and it wll be awarded the actual damages

to each package, subject to the $500 limt.?2°

3.

As a matter of policy, it is appropriate to place the burden
of show ng per-package damages on the buyer. It wll always be
difficult for the carrier to show the danages that accrued to each
cargo package. Only the buyer knows how nuch each package is worth
toit, and what will be the cost to repair or replace the damged
goods. And because the buyer and not the carrier is entitled to
possession of the goods, it wll always be nore difficult for the
carrier to inspect the damage. Furthernore, there is every
incentive for the buyer to do as Servicios and Oinpex did here:
comm ngl e t he damaged goods so that the carrier could not have nade
a per-package damage deternmination even if it had tried to do so.?3

There is no question that, if possible, a buyer would avoid
any per-package damage conputati on, thereby gaining the damage cap
anount from all the slightly-damaged, inexpensive packages, and
using that to offset the damages to the heavily-danaged, nore

val uabl e packages.® The buyer woul d al ways be at |east as well or

29 (ne exanple of a proper per-package damage breakdown appears in
Uni versal Leaf Tobacco, 993 F.2d at 416.

30 We do not, of course, suggest any bad faith here. Rather, we sinply
note the alignment of |egal incentives.

31 Suppose, for exanple, that there are 100 packages worth $1,000 each;
20 are ruined in transit. Under an aggregate danmage cap (100 packages x $500 =
$50, 000), the buyer recovers the full $20,000, as it is less than the total cap
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better off under an aggregate damage cap than under a strict per-
package limt. This would thwart the basic COGSA schene, which

deli berately limts damages not by the shipl oad but by t he package.

C.

By its strict application, this rule would require outright
di sm ssal of Servicios' clains, for where the plaintiff has fail ed,
at trial, to prove an essential elenent of its cause of action
i ncluding both the fact and anount of his damages, that is fatal,
and it cannot prevail as a matter of |aw See Prunty, 16 F.3d
at 652. The peculiar circunstances of this case, however, |ead us
to remand in order to give Servicios an opportunity to show its
per - package danmages. There was not a total failure of proof
Rat her, Servicios m stakenly assuned that, as a matter of law, it
was required to prove only the total quantum of damages. Mor e
inportantly, this belief was shared by the district court, and the
bench trial apparently was conducted on this theory. Servi ci os
therefore never had a true opportunity to showthe damages to which
it may be entitled. Cogni zant of the equitable role of a court
sitting in admralty,3 we remand for a proper determnation of

damages.

of $50,000. Under a strict per-package damage cap, it recovers only $10, 000:
$500 each for the 20 ruined packages.

O suppose 100 packages, 80 worth $100 and 20 worth $2,000. They are al
damaged and | ose half their value. An aggregate danmage cap gives the buyer
$24, 00 ($4,000 (80 x $50) plus $20, 000 (20 x $1,000)), while a strict per-package
danmage cap yields only $14, 000.

32 See, e.g., Pizani, 669 F.2d at 1089; Conpani a Anoni ma Venezol ana de
Navagaci on v. A J. Perez Export Co., 303 F.2d 692, 699 (5th Cir. 1962)
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| V.

In sum then, because IMC conpleted delivery of the
ANDREALON s cargo to the party entitled to receive it on My 2,
1992, the clainms with respect to that cargo in the acti on comrenced
on May 11, 1993, are barred by COGSA's tine-for-suit provision
46 U.S.C. app. 8 1303(6). The district court erred by allow ng
Servicios to recover an aggregate anount of damages w thout regard
to the actual danages to each package, where danmages |legally
recoverabl e were capped at $500 per package. W therefore REVERSE
and REMAND for a proper determ nation of damages as to those cl ains

that are not tine-barred.
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