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GECRCE PRATT, JR.,

Peti ti oner- Appel | ee,
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Appeal fromthe United States District Court
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May 20, 1998
Bef ore BARKSDALE, BENAVIDES, and DENNIS, G rcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

In this challenge to habeas relief conditionally granted to
Ceorge Pratt, Jr., at issue is whether, pursuant to LA CoE CRM
Proc. ANN. art. 770 (West 1981) (mstrial for objected-to references
by the State to i nadm ssi bl e evi dence of other crinmes commtted by
the defendant), Pratt’s counsel’s failure to object to the
prosecutor’s references to Pratt’s involvenent with illegal drugs,
both i n questions on cross-exam nation of Pratt and during rebuttal
cl osing argunent, constitutes ineffective assistance of counsel,
viol ative of the Sixth Amendnent. The district court concluded

that it did. W REVERSE and RENDER



| .

A Loui siana jury convicted Pratt for the second degree nurder
of Leo WAashington. State v. Pratt, 653 So. 2d 174, 176 (La. C
App.), wit denied, 662 So. 2d 9 (La. 1995). The State presented
evidence that, on 19 Novenber 1992, in a parking lot in Monroe,
Loui si ana, Wshington demanded paynent from Pratt for cocaine
seized by police due to Pratt’s being an informant; that, when
Pratt clainmed he could not pay, Washi ngton began hitting Pratt in
the head; that Pratt pulled a gun fromhis back pocket and fired it
at Washi ngton, who was unarned and ran; that, while firing the gun,
Pratt pursued Washington; that Pratt followed Washington into a
nearby residence, firing once while inside; and that WAashi ngton
died of a single gunshot wound to the chest. Id. at 175-76.

Along this line, the theory of the defense was that WAshi ngton
and his famly were involved in drug-trafficking;, that Pratt,
acting as an informant for the Houston, Texas, Police, had caused
the arrest of two of Washington’s nephews and the loss of the
cocai ne; and that the fight and shooting arose out of Washington’s
demand that Pratt pay hi m$10,000 for the | ost cocaine. See id. at
175.

The follow ng testinony was presented at Pratt’s trial. On
cross-exam nation of the State’'s first witness, Pratt’s counsel
elicited evidence that Washington’s two nephews were in jail in
Houston on a cocai ne charge. On cross-exam nation of another of
the State’s w tnesses, Bessie Washington (the victinms sister),

Pratt’s counsel asked whether any of the persons involved used



drugs; and whet her the hom ci de arose out of problens stemm ng from
the arrest of Washington’s nephews. And, on cross-exam nation of
the State’s final wtness, Monroe Police Detective Kerry Black
Pratt’s counsel elicited evidence that Bessie Washington had told
Detective Black that there was “bad bl ood” between Pratt and the
Washi ngton famly stenm ng froma cocaine arrest in Houston.

Pratt testified in his own defense. On direct exam nation,
his counsel elicited testinony that Washi ngton thought Pratt owed
hi m$10, 000, because Pratt had i nformed on WAashi ngton’ s nephews and
caused their arrest, as well as confiscation of two “big bags” of
cocai ne; that Pratt had a prior conviction for attenpted possession
of cocaine in 1989; and that Pratt was “on drugs” in 1986 or 1987.

The foll owi ng exchange occurred on cross-exam nation of Pratt:

Q The two nephews that got arrested in
Houston, you went with them over there
didn’t you?

A Sir?

You went with the two nephews to Houston
didn’t you?

A. Yes, sir.

You were also going over there to get
sone drugs weren’'t you?

A No, sir.
Pratt’s counsel did not object.
In closing argunent, Pratt’s counsel stated:

Quite candidly perhaps Leo [Wshington]
deserved it. Leo Washington, | believe it is
clear, was a drug dealer. My client was an
informant, inforned on Leo’s noney, Leo’'s two
cousins who are in jail in Texas. Leo didn’t
like that. Leo frightened ny client.
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[Leo] [g]ot in an argunent, over dope noney
that he lost, his $10,000. Drug dealers ..
get killed when they're trying to pressure
informants, when they're trying to pressure
peopl e, and that’s what happened here.

During rebuttal closing argunent for the State, the prosecutor
st at ed:

[Pratt’s] ontrial for nurder. He' s not going
to get up on that stand and tell you that he’s
not a drug dealer. What’'s not clear fromthe
testinony that his attorney brought out at
trial is why was Leo Washi ngt on aski ng himfor
$10,000.00 if he just went to Houston to visit
sone of Leo's relatives. If he wasn't
involved in sonmething hinself why would he
even give Leo sone npney. Wiy? It doesn’t

make sense. It’s a snoke screen. You stil

can’'t kill sonmebody regardl ess of what you may
t hi nk about Leo [Washi ngton]. The defense has
put Leo Washington on trial. He is not on
trial, he was a living, breathing human bei ng.
He’s no longer a living, breathing human
bei ng, he’ s dead. He can’'t cone into this

courtroom and he can’'t talk to you and tell

you what he was thinking or he can’'t tell you

that George Pratt was the one involved with

drugs.
(Enphasi s added.) Pratt’s counsel did not object to the references
to drugs.

Pratt was sentenced to life in prison wthout benefit of
probation, parole, or suspension of sentence. After obtaining new
counsel, he noved for a new trial, on the ground that his tria
counsel rendered ineffective assistance by failing to object: to
the State’s cross-examnation of Pratt about acconpanying
Washi ngton’ s nephews to obtain drugs; and to the State’s rebuttal
closing argunent, in which Pratt was referred to as a drug-deal er.

Pratt maintained that a mstrial would have been granted had
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counsel objected. After conducting a hearing, the trial court
deni ed the noti on.

Pratt appealed, claimng error in the denial of his newtrial
not i on. Noting that an ineffective assistance claimis usually
properly raised in seeking collateral relief, the state court of
appeal found the record sufficient to instead consider the claimon
di rect appeal. Pratt, 653 So. 2d at 176. The court affirnmed,
hol di ng that, even assum ng the prosecutor’s response to Pratt’s
evi dence and argunent was inproper and Pratt’s counsel rendered
deficient performance by not objecting, Pratt had not denonstrated
a reasonable probability that, but for the State’'s references to
ot her crimes, the outcone would have been different. Id. at 177-
78. The court stated: “[E]ven if counsel had noved for a mstria
and it had been granted, there is no reasonable probability that
t he outcone of a newtrial would have been different”. 1d. at 178.
The Loui siana Suprene Court denied Pratt’s application for a wit
of certiorari. State v. Pratt, 662 So. 2d 9 (La. 1995).

In March 1996, Pratt filed for federal habeas relief, raising
the sane ineffective assistance claim that his trial counsel’s
performance was deficient, because he failed to object when the
prosecutor referred to uncharged drug-dealing, both during cross-
exam nation and in closing argunent; and that he was prejudi ced by
t hat deficient performance, because, under state |l aw, an objection
woul d have resulted in a mandatory m strial .

Concl udi ng both that an evidentiary hearing was not necessary

and that the state court records provided a sufficient basis for



resolving the sole 1issue presented, the nmgistrate |udge
recommended habeas relief, on the basis that Pratt’s trial
attorney’s performance was deficient when he failed to object to
the prosecutor’s remarks and ask for a mstrial; and that Pratt had
shown prejudice, because an objection would have resulted in a
mandatory mstrial. The district court overruled the State's
objections to the recomendation, and ordered that Pratt be
di scharged fromcustody unless the State rearraigned himw thin 60
days after the date of the judgnment.!?
.

The Suprene Court’s “deci si ons have enphasi zed that the Sixth
Amendnent right to counsel exists ‘in order to protect the
fundanental right to a fair trial.”” Lockhart v. Fretwell, 506
U S 364, 368 (1993) (quoting Strickland v. Washi ngton, 466 U. S.
668, 684 (1984)).

[T]he right to the effective assistance of
counsel is recognized not for its own sake,
but Dbecause of the effect it has on the
ability of the accused to receive a fair
trial. Absent sone effect of challenged
conduct on the reliability of the trial
process, the Sixth Anmendnent guarantee is

general ly not inplicated.

United States v. Cronic, 466 U S. 648, 658 (1984).

. Al though the State tinely appealed, it did not seek a
stay of the district court’s order, and kept Pratt in custody
beyond the 60-day limt before rearraigning him In his brief,

Pratt contended that the State’s institution of a new prosecution
nmoot ed this appeal. At oral argunent, however, he conceded that it
is not noot. See Calderon v. Mwore, 518 U S. 149 (1996). As noted
by counsel at oral argunent, Pratt, of course, will not bere-tried
unl ess we affirmthe habeas relief.
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The standard for prevailing on an ineffective assistance of
counsel claimis well-known. Pratt was required to show “that
counsel’s performance was deficient” and “that the deficient
performance prejudi ced the defense”. Strickland, 466 U. S. at 687.
O course, Pratt nust succeed on both prongs. |In maintaining that
Pratt was not denied his right, under the Sixth Amendnent, to
effective assistance of counsel, the State contends that not
objecting to the prosecutor’s references to Pratt’s invol venent
wth drugs was part of a sound trial strategy (therefore, no
deficient performance); and, in the alternative, that the district
court erroneously interpreted Louisianalawas mandating a m stri al
had Pratt’s counsel so objected (therefore, no prejudice).

An ineffective assistance claim presents m xed questions of
| aw and fact; accordingly, we review de novo the conclusion that
Pratt received i neffective assistance of counsel. E.g., Earhart v.
Johnson, 132 F.3d 1062, 1065 (5th Cir. 1998); Ricalday v.
Procunier, 736 F.2d 203, 206 (5th Gr. 1984). In this regard
because Pratt filed his habeas petition prior to 24 April 1996, the
effective date of the Antiterrorismand Effective Death Penalty Act
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996), pre-AEDPA | aw
applies. See Geen v. Johnson, 116 F.3d 1115 (5th Gr. 1997).

And, al though state court findings of fact nade in the course
of deciding an ineffective assistance claim are presunptively
correct wunder pre-AEDPA 28 U S C 8§ 2254(d), determ nations
regardi ng the adequacy of counsel’s performance and prejudice are

m xed questions of |aw and fact to which that presunption does not



apply. See Westley v. Johnson, 83 F.3d 714, 720 (5th G r. 1996),
cert. denied, = US |, 117 S. C. 773 (1997); Anpbs v. Scott,
61 F.3d 333, 348 (5th Cir.), cert. denied, 516 U.S. 1005 (1995).
Therefore, we nust i ndependently reviewthe state appellate court’s
conclusion that Pratt did not receive ineffective assistance of
counsel
The district court’s conclusion that Pratt’s trial counsel’s
performance was deficient because he did not object to the State’s
questioni ng and argunent regarding Pratt’s all eged i nvol venent with
drugs, and that Pratt was prejudi ced by that deficient perfornmance,
was prem sed on LA, CooE CRRM Proc. ANN. art. 770 (West 1981). The
court ruled that, under Article 770, and had counsel objected, a
mstrial would have been mandatory. Article 770 provides, in
pertinent part:
Upon notion of a defendant, a mstrial
shall be ordered when a remark or comrent,
made within the hearing of the jury by the
judge, district attorney, or a court official,

during the trial or in argunent, refers
directly or indirectly to:

(2) Another crinme commtted or alleged to
have been commtted by the defendant as to
whi ch evidence is not adm ssible...

An adnonition to the jury to disregard
the remark or comment shall not be sufficient
to prevent a mstrial. If the defendant,
however, requests that only an adnonition be
given, the court shall adnonish the jury to
di sregard the remark or coment but shall not
declare a mstrial.



The State contends that, because the failure to object was
part of a sound trial strategy, the district court erroneously
found deficient performance; and, in the alternative, that Pratt
was not prejudi ced, because the court msinterpreted Article 770 as
mandating a mstrial had counsel objected.

A

To prove deficient performance, the first of the two prongs
for satisfying a constitutional ineffective assistance claim Pratt
must show that his counsel’s actions “fell below an objective
standard of reasonableness”. Strickland, 466 U.S. at 688. “Qur
scrutiny of counsel’s performance is highly deferential, and we
must nake every effort to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of counsel’s chal | enged
conduct, and to eval uate the conduct fromcounsel’s perspective at
the time”. Pitts v. Anderson, 122 F.3d 275, 279 (5th Cr. 1997)
(brackets, internal quotation marks, and citation omtted).

In other words, Pratt nust overcone the “strong presunption
that counsel’s conduct falls within the wde range of reasonable
pr of essi onal assistance”. WIllianms v. Cain, 125 F. 3d 269, 276 (5th
Cr. 1997) (internal quotation marks and citation omtted). “A
conscious and inforned decision on trial tactics and strategy
cannot be the basis for constitutionally ineffective assistance of
counsel unless it is so ill chosen that it perneates the entire
trial with obvious unfairness”. Geen v. Johnson, 116 F.3d 1115,
1122 (5th Gr. 1997) (internal quotation marks and citation

omtted).



As noted, the issue at hand was presented in state court on
direct appeal, not habeas review And, the record in district
court consisted only of the state court record. In short, for
col l ateral review purposes, no new evidence, such as an affidavit
by Pratt’s trial counsel, was nade part of the record.

I n any event, the apparent defense strategy was to negate the
crime of nurder, or toreduce it to manslaughter, by portraying the
victim Washington, as a drug-deal er who provoked the shooting by
demandi ng that Pratt repay $10,000, the value of cocaine all egedly
| ost when Washi ngton’ s nephews were arrested after Pratt all egedly
informed the police about their drug-dealing. It would seem
Pratt’s counsel knew that, by enploying this strategy, including by
asking Pratt on direct exam nation about his involvenent wth
drugs, the State would —and could, as discussed infra — nake
references, as it did, to Pratt’s drug-activities.

In the light of the strong evidence that Pratt conmmtted
second degree nurder —after all, he chased Washi ngton, who was
unarned, into a house, shooting at himseveral tines —it is quite
arguable that Pratt has not overcone the strong presunption that
hi s counsel exercised reasonabl e professional judgnent in enploying
such strategy. As the state trial court noted in denying Pratt’s
new trial notion, the strategy was al nost successful: the jury
voted only ten-to-two to convict.

B
But, even assuming that the failure to object was not part of

a sound legal strategy and that, therefore, Pratt has shown
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deficient performance, he nust, of course, still show prejudice.
To prove prejudice, the second prong, Pratt nust show that “there
is a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different”.
Strickland, 466 U S. at 694 (enphasis added). A “reasonabl e
probability” is a probability sufficient to underm ne confidence in
the outcone of the proceeding. |Id.

Wien distilled, the prejudice question becones whether,
because Pratt’s counsel did not object, Pratt was deprived of the
procedural right, vested by Article 770, to a mstrial/newtrial.
In this regard, the application in Lockhart of the Strickland
prejudi ce prong guides the way. Lockhart rem nds that the
prej udi ce prong

focuses on ... whether counsel’s deficient
performance renders the result of the trial
unreliable or the proceeding fundanentally
unfair. Unreliability or unfairness does not
result if the ineffectiveness of counsel does
not deprive the defendant of any substantive
or procedural right to which the law entitles
hi m
Lockhart, 506 U. S. at 372 (citations omtted).

Admttedly, Article 770 — “[u]pon notion of a defendant, a
m strial shall be ordered” —appears to mandate a m stri al whenever
a prosecutor refers to inadm ssible evidence of another crine
all eged to have been commtted by the defendant, and the def endant
so noves. However, the rule has not been interpreted or applied
quite so broadly.

In State v. Gay, the Louisiana Court of Appeal for the Second

Circuit addressed a Sixth Amendnent ineffective assistance of
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counsel claim based, in part, on counsel’s failure to object and
move for a mstrial under Article 770, when the prosecutor referred
to other alleged crines coommtted by the defendant. State v. Gy,
616 So. 2d 1290, 1295-98 (La. Ct. App.), wit denied, 624 So. 2d
1223 (La. 1993). The court stated in that case: “To be within the
scope of Article 770(2), the remark conplained of nust be an
unanbi guous reference to crines alleged to have been conmtted by
t he defendant”. Id. at 1296-97. O course, as noted in that case,
there are exceptions to Article 770's mandating mstri al s.

First, “the Louisiana Suprene Court has held that failure to
grant a mstrial is not reversible error when the question asked is
purely ‘interrogatory’....” State v. Cotten, 438 So. 2d 1156, 1161
(La. C. App. 1983) (quoting State v. Anderson, 358 So. 2d 276 (La.
1978); State v. Hatch, 305 So. 2d 497 (La. 1974), cert. denied, 423
U S 842 (1975); and State v. Huizar, 414 So. 2d 741 (La. 1982)),
writ denied, 444 So. 2d 606 (La. 1984).

Second, “references to inadm ssible evidence of other crines
do not apply to evidence of words or actions which forman integral
part of the charged offense, fornerly res gestae”. State v. Qay,
616 So. 2d at 1297.

Third, as referenced in note 2 infra, “a mstrial is not
mandat ed where, considering the totality of the evidence, there is
no reasonabl e probability that, absent the error, the trier of fact
woul d have had a reasonable doubt respecting the defendant’s
guilt....” 1d.; see also State v. Johnson, 622 So. 2d 845, 852

(La. C. App. 1993) (prosecutor’s reference in closing argunent to
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uncharged crinme of possession of cocaine with intent to sell was
not so prejudicial as to warrant a mstrial).

And, fourth, the rule does not apply “when the defendant has
‘opened the door’ to evidence of other crines.” State v. Gay, 616
So. 2d at 1297; see also State v. Cotten, 438 So. 2d at 1162-63
(where defendant testified on direct exam nati on about his previous
arrest record, questions posed by prosecution about such arrests
“do not constitute inpermssible references to other crines” and
Article 770(2) is inapplicable). 1In other words, “[a] mstrial is
not required when the prosecutor’s references or questions can be
classified as responsive to an issue which the defendant hinself
has brought into the case”. State v. Gay, 616 So. 2d at 1297.

Qobviously, the latter exceptionis particularly rel evant here.
Pratt’s counsel introduced evidence of drug-dealing into the case,
t hrough cross-exam nation of the State’s witnesses and in Pratt’s
case-in-chief. Especially significant is Pratt’s testinony on
direct exam nation that he was “on drugs” in 1986 or 1987; that he
was convi cted of attenpted possession of cocaine in 1989; and that
there was “bad blood” between him and Washington, because
Washi ngt on t hought Pratt had i nforned on his nephews, causing their
arrest and the loss of $10,000 worth of cocai ne. Finally, in
cl osing argunent, Pratt’s counsel argued that WAshi ngton “perhaps”
deserved to be nurdered because he was a drug-dealer.

Under these circunstances, the State’'s cross-exam nation of
Pratt regarding whether he acconpanied Washington’s nephews to

obtain drugs, and the prosecutor’s characterizations, during
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closing argunent, of Pratt as a drug-dealer were responsive to
Pratt’s evidence and argunent, which attenpted to portray
Washi ngton as a drug-dealer and Pratt as, instead, an innocent
informant. In short, the challenged State conduct falls outside
the prohibition of Article 770(2).

Accordingly, had an objection been nade, it would not have
resulted in a mstrial. Therefore, Pratt was not deprived of a
procedural right to one. There was no prejudice.?

L1l

For the foregoi ng reasons, the judgnent granting habeas reli ef

i s REVERSED, and judgnent is RENDERED denying Pratt habeas relief.
REVERSED and RENDERED

2 Left for another day, in another case, is the follow ng
possi bl e question, pronpted in part by one of the earlier-discussed
state court exceptions to application of Article 770(2) and by
possi ble tension between state rules of procedure and federal
habeas constitutional fundanental fairness questions, as well as by
possi bl e tensi on between Strickland and Lockhart: even when the
procedural right toa mstrial is shown pursuant to Article 770(2),
does this ~concomtantly satisfy the requisite Strickland
unconstitutional prejudice prong?
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