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Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”

BY THE COURT:

Louis Guzman Gaitan pleaded guilty to conspiracy to possess
wthintent to distribute heroin. 1In his plea agreenent, he wai ved
the right to appeal his sentence unless it was based on an “upward
departure” fromthe Sentencing Quidelines.

Dougl as M Dur hamwas appoi nted to represent Gaitan on appeal .
Al t hough the district court did not neke an upward departure,
Gaitan, represented by Durham chal l enged the two-|evel increase in
Gaitan’s base offense level, inposed pursuant to US S G 8§

3B1.1(c), for Gaitan’s role in the offense. Nor did Gaitan file a

“This matter is being decided by a quorum 28 U.S.C. § 46(d).



reply brief in response to the assertion by the Governnent that the
wai ver precluded the appeal.

Based on the waiver, we dismssed Gitan’s appeal as
frivol ous. And, we ordered Durham to show cause why sanctions
shoul d not be inposed against himfor pursuing Gaitan’s appeal in
the light of Gaitan’s waiver and for failing to address the waiver
in the appellate brief.

In response to the show cause order, Durham asserts that he
viewed the issue raised by Gaitan (clained error for increasing
Gaitan’s offense level by two levels for his role in the offense)
as falling within the exception to the wai ver of appeal |anguage in
the plea agreenent (for “upward departures” from the Sentencing
GQuidelines). He states that he did not address the waiver in his
brief because he did not perceive it to be in issue.

Durham mai ntains that he treated the “upward adjustnment” to
Gaitan’s offense level as an “upward departure”, based on our
court’s statenent in United States v. Perkins, 105 F.3d 976 (5th
Cr. 1997), that “there is ‘little functional difference between
an enhancenent and an upward departure”. 1d. at 980-81 (quoting
United States v. Knight, 76 F.3d 86, 88 (5th Cr. 1996)).

Al t hough Durham is correct that our court has stated that
there is little functional difference between an increase in
offense level and an upward departure, we nevertheless have

recogni zed that there are inportant differences. For exanple, the



district court nust give a defendant notice of its intention to
depart upward on a ground not identified as a ground for upward
departure either in the presentence report (PSR) or in a prehearing
subm ssion by the Governnent. See Burns v. United States, 501 U. S.
129, 138-39 (1991). But, such notice is not required for an upward
adjustnent to the offense level, because “[t]he Quidelines
t hensel ves put defense counsel on notice that all possible grounds
for enhancenent or reduction are on the table at a sentencing
hearing”. United States v. Knight, 76 F.3d 86, 88 (5th Cir.)
(district court not required to give defendant notice that it is
considering rejecting PSR s recomendati on for decrease in of fense
|l evel for acceptance of responsibility and inposing two-Ievel
adj ustnent for obstruction of justice), cert. denied, 518 U. S. 1011
(1996) .

Perkins, which cited Knight for the proposition that there is
little functional difference between an upward adjustnent and an
upward departure, does not support Durham s position. At issue in
Perkins was the propriety of an increase in Perkins offense |evel
pursuant to § 3Bl.1(c), which authorizes a two-level increase in
the offense level “[i]f the defendant was an organi zer, | eader
manager, or supervisor in any crimnal activity” involving |ess
than five participants. US S G § 3Bl1.1(c). (Gaitan’s appeal
simlarly challenges a 8 3B1. 1(c) upward adj ust nent; the adj ust nent

was based on Gaitan’s supervision of two individuals who delivered



heroin pursuant to his instructions.) The comentary to 8§ 3Bl1.1

st at es:
To qualify for an adjustnent wunder this
section, the defendant nust have been the
organi zer, |eader, manager, or supervisor of
one or nore other participants. An upward
departure may be warranted, however, in the
case of a defendant who did not organize,
| ead, manage, or supervi se anot her
participant, but who neverthel ess exercised
managenent responsibility over the property,
asset s, or activities of a crim nal
or gani zati on.

US S G § 3Bl1.1, coment. (n.2) (enphasis added). Per ki ns

asserted, for the first tinme on appeal, that his nmnanagenent of
assets of the organization did not warrant an upward departure.
Qur court stated that, because Perkins did not exercise
control over another participant, the district court erred by
enhanci ng Perkins’ sentence under 8 3Bl.1(c). Nevert hel ess, it
exercised its discretion not to correct the error, because the
district court “could have validly departed upward based upon
[ Perki ns’] managenent of the organization’s assets”, and Perkins
had notice that the increase would be considered. Id. at 980-81.
For 8 3Bl1.1(c), other cases have al so distinguished between
upward adjustnents and upward departures. In United States v.
Jobe, 101 F.3d 1046 (5th Gr. 1996), cert. denied, ___ US |
118 S. . 81 (1997), the district court increased Novoa' s offense
| evel by two | evels pursuant to 8 3B1.1(c). CQur court vacated the

sentence, because Novoa did not manage or supervise any other



crimnal participant in the check kiting schene. However, our
court noted that its decision was “wthout prejudice to the
possibility that an upward departure for Novoa' s managenent
responsibility over the assets involved in the check kiting m ght
be warranted”. |d. at 1068.

A simlar distinction was recognized in United States v.
Graldo, 111 F.3d 21 (5th Cr.), cert. denied, = US | 118 S.
. 322 (1997). There, the district court increased the
defendant’s offense level by two levels pursuant to 8§ 3Bl1.1(c),
based on the defendant’s obtaining the $180, 000 that conpl eted t he
drug transaction. Qur court stated:

I nsofar as the district court relied on the

asset managenent exception to nake an upward

adj ustnent to the offense level, it m sapplied

the guidelines. That exception clearly

applies to an upward departure only. The PSR

expressly concludes that there were no

aggravating or mtigating circunstances that

would nerit consideration for a departure in

this case.
| d. at 24 (enphasis added). Nevertheless, our court did not vacate
t he sentence, because it concluded that the district court would
have i nposed the identical sentence based on the defendant’s role
as an organi zer of other crimnal participants.

Accordi ngly, counsel’s reliance on the functional simlarity

bet ween “upward adjustnents” and “upward departures” to justify
pursuing this appeal in the light of Gaitan’s waiver of the right

to appeal in the absence of an upward departure, is quite



m spl aced. At the very least, he should have explained such
reliance in his brief. And counsel certainly should have filed a
reply brief.

I T I'S ORDERED that, as a sanction for pursuing this appeal
contrary to the waiver, Durham shall not receive any paynent for
services rendered and expenses incurred in this appeal.

SO ORDERED



