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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20890

DANI EL LEE CORW N,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

August 7, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Daniel Lee Corwin, a Texas death row inmate, seeks a
certificate of appealability (“COA”) toreviewthe district court’s
denial of his application for wit of habeas corpus. For the
reasons that follow, we deny Corwin's application for a COA

| .
A. Facts & Procedural Hi story

Cormin was sentenced to death following his state court
conviction for nurdering nore than one person pursuant to the sane

schene or course of conduct. Tex. PeENaL CobE ANN. 8 19.03(a)(7)(B)



(West 1994).! His conviction and sentence were affirmed by the

Texas Court of Crimnal Appeals. Corwin v. State, 870 S.W2d 23

(Tex. Crim App. 1993) (en banc). The Texas Court of Crimna
Appeal s summari zed the facts supporting Corwin’s conviction and
sentence, and Corwin has acknow edged that this summary of the
facts is accurate.

Over the course of nine nonths in 1987 [ Corw n]
abducted, sexually assaulted, and killed two wonen, and
then attenpted to abduct, and when he coul d not, killed,
athird. In July of 1987 he abducted twenty-six year old
Debra Ewing fromthe Huntsville Vision Center, where she
wor ked. He apparently drove her to a renote area of
Mont gonery County, raped her in the front seat of his
truck, and then strangled her with a ligature of sone
sort and stabbed her twice in the chest. In February of
the sanme year [Corwin] had abducted a seventy-two year
old Alice Martin, who was taking her daily walk along a
farm to market road in Mdison County. He apparently
drove her to a nore renpte area in Robertson County,
raped her in the front seat of his truck, and then
strangled her with a ligature and stabbed her four tines
inthe back. On Hall oween evening of 1987 [Corwin] tried
toforcethirty-six year old Mary Risinger into his truck
at a car wash in Huntsville. Wen she put up a struggl e,
he stabbed her in the throat, severing every major bl ood
vessel in her neck.

At the puni shnent phase it was shown [ Corw n] had
commtted simlar offenses both before and after the
three offenses in 1987. In 1975 [ Corwi n] abducted a hi gh
school classmate and drove her in her own car to a gravel
pit, where he raped her. He then forced her out of the
car, slashed her throat, stabbed her in the heart, and
|l eft her for dead. Mraculously, she lived. [Corw n]
was assessed a forty year prison sentence for this
of fense. In October of 1988 [ Corwi n] abducted a Texas A
& M co-ed in her own vehicle and drove her to a park
There he sexually assaulted her, then tied her arns
around a tree and sl ashed and stabbed her throat. She

. When Corwi n was convicted, this section was codified at
8§ 19.03(a)(6)(B). For purposes of clarity, we wll refer to the
new codi fi cation--8 19.03(a)(7)(B)--as the provi si on under whi ch he
was convi ct ed.



al so survived. [Corwin] was serving tinme for this |ast
of fense during the instant prosecution.

Id. at 27.

Corwin filed an application for wit of habeas corpus in the
state trial court, in which he made several clains. The tria
court addressed these clains, made findi ngs of fact and concl usi ons
of law, and recomrended that Corwin be denied habeas relief. Ex

parte Daniel Lee Corwin, No. 89-05-00404-CR-(1) (Tex. D. C.

Mont gonery Cty. Mar. 10, 1997).
The Texas Court of Crim nal Appeals’ opinion issued in Apri
of 1997, which sunmarily adopted the trial court’s findings and

conclusions. Ex parte Daniel L. Corwin, No. 33570-01 (Tex. Crim

App. Apr. 23, 1997) (en banc). The Texas Court of Crim nal Appeal s
stated that “[t]he trial court’s findings of fact and concl usi ons
of law are supported by the record and upon such basis the relief
sought is denied.” Id.

I n August 1997, Corwin filed an application for federal habeas
corpus relief pursuant to 28 U. S.C. A 8§ 2254 (Supp. 1998). Corwin
raised the sanme issues in his federal habeas petition that he
raised in his state petition. The Respondent answered Corwin's
application and noved for sunmary judgnent. The district court
i ssued a nmenorandum and order in Septenber of 1997, granting the
Respondent’ s notion for summary judgnent and denying both Corwin’s
8§ 2254 application and his application for a COA Corwin v.
Johnson, No. H 97-2667 (S.D. Tex. Sept. 18, 1997). Corwin filed a

tinmely notice of appeal. He seeks a COA fromthis Court on eight



of the issues he raised in his petition to the district court.
Bef ore di scussing the nerits of this appeal, we consider the effect
of the recently enacted Antiterrorismand Effective Death Penalty
Act (“AEDPA’) of 19962 on this case.
B. Application of the AEDPA
Corwin filed his 8§ 2254 federal habeas petition on August 13,
1997. The AEDPA was signed into | aw by the President on April 24,

1996. In Nobles v. Johnson, this Court held that the AEDPA' s

provi sions apply to a habeas petition when the habeas petition was
filed after the enactnent of the AEDPA. 127 F.3d 409, 414 (5th

Cr. 1997), cert. denied, 118 S. C. 1845 (1998). The AEDPA is

therefore applicable in this case.

Under the AEDPA, the petitioner nust obtain a Certificate of
Appeal ability (COA) to proceed with his appeal. A COA will be
issued if the novant nmakes a substantial showi ng of the denial of
a constitutional right. 28 US.CA 8 2253(c)(2) (Supp. 1998).

Corwin first challenges this Grcuit’s interpretation of the

AEDPA. 2 Corwin argues that this Circuit’'s interpretation of the

2 Pub. L. No. 104-132, 110 Stat. 1218.
3 The AEDPA provi des:

(d) An application for a wit of habeas corpus on
behalf of a person in custody pursuant to the
judgnent of a State court shall not be granted with
respect to any claim that was adjudicated on the
merits in State court proceedings unless the
adj udi cation of the claim

(1) resulted in a decision that was contrary
to, or i nvol ved an unr easonabl e
application of, clearly established



AEDPA’' s | anguage vi ol ates the Supremacy Cl ause because it requires
federal courts to give deference to state court deci sions regarding
the wvalidity of trial practices wunder the United States
Consti tution.

Inthis Grcuit, provided the state court conducted a full and
fair adjudication of the petitioner’s clains, pure questions of |aw
and mxed questions of Jlaw and fact are reviewed under
§ 2254(d) (1), and questions of fact are reviewed under

8§ 2254(d)(2). Drinkard v. Johnson, 97 F.3d 751, 767-68 (5th Gr

1996), cert. denied, 117 S. C. 1114 (1997). Under § 2254(d)(1),

“an application of lawto facts i s unreasonable only when it can be
said that reasonable jurists considering the question would be of
one view that the state court ruling was incorrect.” 1d. at 769.
“I'n other words, we can grant habeas relief only if a state court
decision is so clearly incorrect that it would not be debatable

anong reasonable jurists.” |d.

Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on
an unreasonable determ nation of the
facts in light of the evidence presented
in the State court proceeding.

(e)

(1) In a proceeding instituted by an application
for a wit of habeas corpus by a person in
custody pursuant to the judgenent of a State
court, a determnation of a factual issue nade
by a State court shall be presuned to be
correct. The applicant shall have the burden
of rebutting the presunption of correctness by
cl ear and convi nci ng evi dence.

28 U.S.C.A § 2254 (Supp. 1998).



Corwin argues that these interpretations of 8§ 2254 are
unconstitutional and that all state court determ nations of federal
constitutional issues in habeas proceedi ngs shoul d be subject to de
novo review by the federal courts. Even if we agreed with this
concl usi on--which we do not--one panel of this Court may not

overrul e another panel. See United States v. Taylor, 933 F. 2d 307,

313 (5th Cir. 1991). As aresult, Corwin’ s appeal nust be revi ewed
in accordance with this Grcuit’s interpretations of the AEDPA, as

established in Drinkard. Dri nkard, 97 F.3d at 769.

W nowturn to a consideration of the issues Corwin raises in
his application for a COA
I.

A Corwin s Absence fromthe First Day of Jury Sel ection

Corwin first argues that his Sixth Amendnent right to the
ef fecti ve assi stance of counsel and his Fourteenth Anmendnent right
toafair trial were viol ated because he was not physically present
in the courtroomduring the prelimnary qualification of jurors.
Corwin was absent fromthe initial day of jury selection, during
whi ch exenptions and excuses were consi dered and the venirepersons
were asked to answer a questionnaire. Corw n raised this argunent

in his state application for habeas corpus. The state trial court?

4 In considering Cormin’s state habeas petition, the trial
court nmade the follow ng findings of fact:

19. The Court judicially knows and notices that
potential jurors in Montgonery County are permtted
to be excused or exenpted by returning their jury
sunmons to the clerk, indicating the type of

6



concluded that Corwin had waived any error regarding his absence
from the proceedi ng because after he appeared for voir dire, he
failed to object to the disqualification of any juror while he was

absent fromthe courtroom Ex parte Daniel Lee Corwin, No. 89-05-

00404-CR- (1), at 7 (Tex. D. C. Mntgonery Cy. Mar. 10, 1997).
The trial court alternately determ ned that Corwin’s absence from
the prelimnary jury qualification proceedi ng constituted harm ess
error and that Corwin had no right to be at the proceedi ng because
hi s presence woul d not have contri buted to the fundanental fairness
of the proceeding. The state trial court’s conclusions were
summari |y adopted by the Texas Court of Crim nal Appeals. Ex parte
Daniel L. Corwin, No. 33570-01 (Tex. Crim App. Apr. 23, 1997) (en

banc) . The district court concluded that Corwin's failure to
object to the disqualification of jurors in his absence constituted
an i ndependent and adequate state ground which procedurally barred
federal review of his claim
If a state court decision rejecting a federal habeas
petitioner's constitutional claim®rests on an adequate

and i ndependent state procedural bar, and does not fairly
appear to rest primarily on federal |law, we nay not

exenption to be exerci sed or provi di ng
docunentation for an excuse. Said actions are
routinely conpleted wthout participation by
attorneys, parties, and judges in the affected
cases.

20. The excuse of legally exenpted jurors involves no
di scretion on the part of the judge or any affected

party.

Ex parte Daniel Lee Corwin, No. 89-05-00404-CR-(1), at 5 (Tex. D
. Mntgonery Cty. Mar. 10, 1997).




review the nerits of the federal claimabsent a show ng
of cause and prejudice for the procedural default, or a
showi ng that our failure to reviewthe clai mwould result
in a conplete mscarriage of justice."

Boyd v. Scott, 45 F. 3d 876, 879-80 (5th Gr. 1994) (quoting Young

V. Herring, 938 F.2d 543, 546 (5th Gr. 1991)) (other citations

omtted).

Corwi n chal lenges the district court’s ruling on a nunber of
gr ounds. Corwin first argues that because the contenporaneous
objection rule is not regularly followed in Texas, the procedural

bar fails. See Sones v. Hargett, 61 F.3d 410, 416 (5th Gr. 1995)

(hol ding that the presunption that a state procedural rule may bar
review of a claimfor federal habeas relief may be rebutted by the
fact that the state procedural rule is not strictly or regularly
fol | owed). The Suprene Court has held that “a state procedura
ground that is strictly or regularly applied evenhandedly to the
vast majority of simlar clains” suffices as an adequat e procedur al

bar . Anbs v. Scott, 61 F.3d 333, 339 (5th Gr. 1995) (citing

Dugger v. Adans, 489 U S. 401, 410 n.6, 109 S.C. 1211, 1217 n. 6,

103 L.Ed.2d 435 (1989)). This Crcuit has held that the Texas
cont enpor aneous objection rule is strictly or regularly applied
evenhandedly to the vast mgjority of simlar clains, and is
t heref ore an adequate procedural bar. 1d. Corwin’s first argunent
therefore fails.

Corwin al so argues that the trial court did not clearly state
that it was dismssing the issue due to a procedural default. W

di sagree. The trial court found that Corwin had not objected to



bei ng absent fromthe prelimnary jury qualification. [In addition,
regarding Corwin’'s absence from the proceeding, the trial court
found that Corwin “failed to object to any venireperson and wai ved
any error.” Al t hough the trial court based its ruling on two
al ternative grounds, this does not detract fromthe court’s primary
hol di ng--that Corwin’s failure to object constituted a procedural
default. This argunent therefore fails as well.

Corwi n further contests the procedural bar by arguing that the
Court of Crimnal Appeals did not “expressly adopt the witten
findings and conclusions of the trial court, but nerely held that
such findings and concl usi ons” were supported by the record. Wen
the last state court decision regarding a claimsunmarily affirns
a |lower court judgnent denying relief, the federal court |ooks to
the | ast explained decision to determ ne whether it was deci ded

primarily upon a state procedural bar. Yl st v. Nunnemaker, 501

UusS 797, 802-04 & n.3, 111 S.C. 2590, 2595-96 & n.3, 115 L. Ed. 2d
706 (1991). Corwin argues that this panel cannot | ook through the
opi ni on of the Texas Court of Crimnal Appeals to the trial court’s
concl usi ons because the Court of Crimnal Appeals chose | anguage
different from that of a previous court to express its summary
affirmance. It is inescapable that the Court of Crim nal Appeals
summarily affirnmed the state trial court’s findings of fact and
conclusions of law, which held that Corwin cannot raise this
argunent due to a procedural default. Corwin’s semantic
distinction is neritless.

Finally, Corwin argues that because the trial court provided

9



al ternative hol di ngs, including a decision denying the claimonits
merits, the procedural bar is no | onger operative. See Ylst, 501
U S at 801, 111 S.C. at 2593. Corwin ignhores the fact that the
trial court nmade it clear that its nerits discussion was in support
of its alternative holding. It is clear in this Grcuit that
alternative rulings do not operate to vitiate the validity of a
procedural bar that constitutes the primry hol ding. Rogers v.

Scott, 70 F.3d 340, 342 (5th Gr. 1995), cert. denied, 517 U.S.

1235 (1996).

The Petitioner makes no argunents that would otherw se
preserve his right to raise this issue in a habeas petition. In
addition, the Petitioner failed to show that a federal court’s
unwi | i ngness to consider the claim will result in a conplete
m scarriage of justice. Because Corwin has not clained actual
i nnocence, the “fundanental m scarriage of justice” exception is

i napplicable. See Ward v. CGain, 53 F.3d 106, 108 (5th Cr. 1995)

(confining the fundanental m scarriage of justice exception to
instances in which “the petitioner shows, as a factual matter, that
he did not conmt the crine of conviction”).

Not only does Corwi n not argue i nnocence, he does not show any
error. Corwi n speculates that his presence may have resulted in a
different jury pool, but he does not assert that the jury chosen
was i nproper. “The defense has no constitutional right to be
present at every interaction between a judge and juror.” United

States v. (Gagnon, 470 U. S. 522, 526 (1985). The Due Process

Cl ause guarantees a defendant "the right to be present at any stage

10



of the crimnal proceeding that is critical to its outcone if his
presence would contribute to the fairness of the procedure.”

Kentucky v. Stincer, 482 U S. 730, 745 (1987). I n Gagnon, the

Suprene Court explained that the "presence of a defendant is a
condi tion of due process to the extent that a fair and just hearing
woul d be thwarted by his absence, and to that extent only." 470
U S at 526 (internal quotations omtted).

We concl ude that Corwi n has not nmade a substantial show ng of
deprivation of a constitutional right, andis not entitled to a COA
on this issue.

B. Excusal of Potential Juror
Corwin’s second claimis that the trial court inproperly

excused a potential juror in violation of Wtherspoon v. Illinois.?®

The trial court excused G oria Dawn Northamwas excused because she
expressed a reluctance to i npose the death penalty. In considering
the propriety of excluding a juror, “the decisive question is
whet her the juror’s views would prevent or substantially inpair the
performance of his duties as a juror in accordance wth his

instructions and his oath.” Mnn v. Scott, 41 F.3d 968, 980 (5th

Cir. 1994) (internal quotations and citations omtted).
Corwin argues that Northam should not have been excluded

because she did not explicitly state that she woul d not inpose the

5 391 U. S. 510, 522 (1968) (holding “that a sentence of
deat h cannot be carried out if the jury that inposed or recommended
it was chosen by excl udi ng veni renen for cause sinply because they
voi ced general objections to the death penalty or expressed
conscientious or religious scruples against its infliction”).

11



death penalty.®

6 On voir dire, Northam nmade the foll ow ng statenents:

Q And, then later, in response to M. Speers
gquesti ons about whet her you personally coul d render
a decision that mght result in the death penalty,
if I"m not mstaken, you began to say that that
woul d be very difficult for you; is that true?

Yes.

Q Then, | think | heard you say also, that in your own
m nd, you woul d probably change the burden of proof, in
ot her words, rather than nmaking M. Speers or the State
prove its case beyond a reasonabl e doubt, that you, in
your own mnd, would require a heavier burden than that
before you could answer yes to those questions?

A. Yes. More than reasonabl e.

* * %

Q Ckay. Now, what is your feeling about that? |’ m
just clarifying for you that that’'s the |aw as |
anticipate it would be submtted to you. Do you
still have those sane feelings, that you are --
notw t hstandi ng those instructions and that | aw,
that you would apply sone other standard? o

course, I'mreferring to what you sai d about havi ng
to be absolutely convinced, or words to that
effect, and that you would not follow the

r easonabl e doubt st andard.

A That’s what gives ne a problem Vell, I would
really have to be very convinced.

Q Does that nean you would be, would have to be
convi nced beyond all doubt, or what does it nean?

A Beyond all doubt to nyself, yes.

. Vll, | just want to nmake sure | understand whet her
you're wlling -- now, bear in mndit’s, | wuld not, and the | aw
does not require persons who could not follow the |law to be nade
part of the jury. So, that if you tell nme now you couldn’t follow
the law, then | wouldn’t put you in the position where you had to
vi ol ate your conscience or to cause a terrible problem for the
| awyers or the county.

12



o > O »

The | aw as defined, | would have to follow nmy own
conscience, which mght be in contradiction to
t hat .

You say it mght be in contradiction, but if |
under stand you correctly, your conscience would be
in contradiction because you told us, | believe,
t hat beyond a reasonabl e doubt is not enough. It
woul d have to be stronger than that?

Ri ght, vyes.
That’s what you're telling nme?
Yes.

Ckay.

* * %

All right, and what this all stens from this
entire discussion, is the fact that when you were
asked yesterday if you personally could participate
in decisions that m ght cause the death penalty to
be inposed, as | understand you, you told us that
you felt that you could not at one point?

Ri ght .

You felt that, whereas you didn’'t have a huge
obj ection against the Capital Miurder |aw, when it
cane down to you personally --

Ri ght .

-- as a matter of conscience, if |I'’mnot m staken -

Uh- huh.

-- that you did not think you personally could do
it?

Ri ght .
s that how you still feel today?
| still feel that that’s a big question with ne and

| cannot answer it absolutely for you, that | could

13



Northami s statenents on voir dire repeatedly expressed her
disconfort, if not unwillingness, to apply the appropriate |egal
standard for inposition of the death penalty. | nstead, she
expressed a conviction to apply her own higher standard of proof,
in keeping with her conscience. The state trial court found that
Nort ham would “require a higher burden of proof to answer the
special issues than the law required, and would be unable to

faithfully and inpartially apply the law.” Ex parte Daniel Lee

Corwi n, No. 89-05-00404-CR-(1), at 6 (Tex. D. C. Montgonery Cty.
Mar. 10, 1997).

In Drew v. Collins, we held that where a potential juror

“stated on nunerous occasions during voir dire questioning that he
woul d apply a standard higher than what he understood as the
reasonabl e doubt standard,” a trial court “could correctly
determne that [the potential juror’s] insistence on such a high
burden of proof would substantially inpair his performance as a
juror.” 964 F.2d 411, 417 (5th Cr. 1992). G ven Northams
response to questioning in voir dire, the state trial court
reasonably applied the lawto the facts and federal habeas relief

is not appropriate. Corwinis not entitled to a COA on this issue.

i ndeed do that.
Q Al right.

A And that’s after a | ot of thought that | realized
that | don’'t know that | coul d.

14



C. The Constitutionality of Texas Penal Code § 19.03(a)(7)(B)

Corwi n next argues that Texas Penal Code 8§ 19.03(a)(7)(B) is
unconstitutionally vague under the Ei ght h and Fourteent h Amendnent s
to the United States Constitution. This provision nakes it a
capital crinme to nurder nore than one person during different
crimnal transactions, where the nurders are commtted pursuant to
the same schene or course of conduct. Tex. PenaL CobE AN
§ 19.03(a)(7)(B) (West 1994).

The Texas Court of Crim nal Appeal s addressed this questionin
Corwin’s direct appeal. The Court of Crim nal Appeals rejected the
idea that the statute “is indefinite sinply because it fails to
specify that the different transactions during which one or nore
person [sic] are killed nmust occur over a definite period of tine

or in a definite location.” Corwin v. State, 870 S.W2d 23, 27

(Tex. Crim App. 1993).

In Anderson V. Col li ns, this Court consi der ed t he

constitutionality of a related section of the Texas Penal Code’s
capital sentencing provisions--8 19.03(a)(2)--which nekes it a
capital crinme to commt a nurder “in the course of commtting’
enunerated felonies. 18 F.3d 1208 (5th Gr. 1994). After

consi dering Suprene Court precedent, this Court found that inthe
course of commtting . . . robbery’ is grounded in the objective
proof of the particular case; it does not appeal to the
sensibilities of the jurors or invite inposition of a subjective
standard.” Id. at 1222. This Court further found that “both the

nature of the phrase and the practice of Texas courts prevent the

15



jury from being given unbridled discretion.” Id. The panel
di stingui shed the provision’s |anguage from inperm ssibly vague
phrases such as “outrageously or wantonly vile, horrible or
i nhuman.” [d. Although the Anderson panel admtted that there was
roomfor uncertainty with respect to the tenporal proximty or the
factual connection between the crines associated according to the
statutory | anguage, it concluded that the Texas Court of Crim nal
Appeals had adequately narrowed such discretion in its
interpretation and construction of the |anguage. 1d. at 1222-23.

Simlarly in this case, the sentencing provision itself--
killing nore than one person during different crimnal transactions
where the nurders are conmtted pursuant to the same schene or
course of conduct--is much nore specific than | anguage previously
rejected by the Suprenme Court--“outrageously or wantonly vile

horrible or inhuman.” See Godfrey v. Ceorgia, 446 U.S. 420, 432

(1980). The I anguage of § 19.03(a)(7)(B) operates |like an el enent
of the substantive offense. In addition, the Texas Court of
Crim nal Appeals’ interpretation and construction of the provision
is sufficiently narrow to elimnate the possibility of

unconstitutional applications. See Corwin, 870 S.W2d at 27-29.

The Suprenme Court has held that “[f]or purposes of vagueness
analysis, . . . in examning the propositional content of a factor,
our concern is that the factor have sone ‘commobn-sense core of
meaning . . . that <crimnal juries should be capable of

understanding.’” Tuilaepa v. California, 512 U. S. 967, 975 (1994)

(citing Jurek v. Texas, 428 U S. 262, 279 (1979) (Wite, J.

16



concurring)). W are satisfied that 8 19.03(a)(7)(B) has such a
common-sense core of neaning that juries are able to conprehend.

Corwin is not entitled to a COA on this issue because he has not
made a substantial showng that the decision on the nerits by the
state appellate court is "contrary to clearly established federal

| aw, as determ ned by the Suprene Court.” Carter v. Johnson, 110

F.3d 1098, 1103 (5th G r. 1997), vacated in part on other grounds,

118 S. Ct. 409 (1997).

Rel atedly, Corwin argues that due to the vagueness of the
statutory sentenci ng | anguage, the evidence is insufficient to show
that he conmtted serial capital nurder as defined by the statute.
Corwin concedes that the evidence is sufficient to support a
finding that he killed three wonen in the manner described by the
Texas Court of Crimnal Appeals, but argues that the evidence
cannot be sufficient in light of the unconstitutional vagueness of
the statutory | anguage. Because we have already rejected Corwin's
vagueness argunent, that assertion alone cannot support his
i nsufficiency of the evidence argunent. Corwin’s application for
a COA on this issue is denied.

D. Introduction of the Painting and the Prosecution’s
Al l egedly Prejudicial Statenents

Finally, Corwin argues that the introduction of a painting by
Corwi n and t he Prosecutor’ s acconpanyi ng statenents deprived hi mof
his constitutional rights to a fair trial and due process of |aw.
Corwi n painted a vivid tenpera-on-butcher paper painting, whichis

six feet tall, at the request of a vocational instructor who worked

17



at the prison. The instructor requested the picture as a Hall oween
decoration, and he displayed it on his door. The painting depicts
a serpentine body with a human torso. The figure s grotesque face
has fangs and its ears are conposed of snake-like fangs and fish
fins. One hand of the figure holds a bloody axe and the other
hol ds a detached scalp. Near the serpent figure is a severed
bl oody arm’

The prosecution introduced the painting as evidence of
Corwin’s future dangerousness. The State argued:

: Presented the, what | call the self portrait. A

real indication . . . | submt to you this shows what

[ Corwi n] conmes up when he’s asked to create sonething on

his own devices. Not follow ng or copying sone nodel

He conmes up with a nonster. That creature lives within

[ Corwi n] . W don’'t have any way available to us to

exorcise [sic] that denon fromwthin [Corwn]. But we

certainly have a way, and you have a way, by answering

yes and yes to those special issues of exorcising [sic]

[ Corwin] from our society. | submt that’s what you

shoul d do.
Corwin did not object to the Prosecutor’s statenents at the tine
they were nmade. The Texas Court of Crim nal Appeal s concl uded that
the painting was relevant to the second special issue--whether
Corwin was a continuing threat to society. Oher nenbers of the
Texas Court of Crimnal Appeals concurred in the opinion,
concluding that the adm ssion of the painting was in error, but
constituted harmnl ess error.

On habeas review, the trial court concl uded that the adm ssi on

of the painting was proper. The trial court held in the

! The painting is reprinted at Corwwn v. State, 870 S. W2d
23, 40 (Tex. Crim App. 1993) (en banc).

18



alternative that its adm ssion was harnl ess beyond a reasonable
doubt .

W need not decide whether adm ssion of the painting was
error. Assumng wthout deciding that it was error to admt the
painting, we agree with the district court that the error was
harmess. Corwin is not entitled to federal habeas relief due to
trial error unless “the error ‘had substantial and injurious effect
or influence in determning the jury’'s verdict.'” Brecht v.

Abr ahanson, 507 U.S. 619, 637, 637-38 (1993) (quoting Kotteakos v.

United States, 328 U S. 750, 776 (1946)). The evi dence agai nst

Corwi n was overwhel mng. As profiled above, the jury heard strong
evidence that Corwin killed three different wonen in a brutal
gruesone manner. |In |ight of the extensive and convi nci ng evi dence
of his guilt, we conclude that the introduction of the painting,
even coupled with the Prosecutor’s statenents, did not have a
“substantial and injurious effect or influence in determning the
jury’ s verdict.” Because Corwi n has not nmade a substantial show ng
of the denial of a constitutional right, he is not entitled to a
COA on this issue.

E. The Prosecutor’s Statenent Referring to the
Potential of Additional Undiscovered Victins

In his closing argunent, the Prosecutor stated: “lI think you
can reasonably assune from the evidence that there are nore dead
wonmen out there that we just haven’t found out about.” At Corwin’s
objection, the trial court ordered the jury to disregard the

comrent . Corwin clains that the Prosecutor’'s remark was soO

19



prejudicial that it was i ncapabl e of being cured by an i nstruction.
The Texas Court of Crim nal Appeal s concluded on direct appeal that
the instruction was adequate to cure the error.

As noted above, the evidence of Corwin's nmultiple crinmes was
overwhel mng. Gven this evidence and the presunption that jurors
follow their instructions, the Texas Court of Crimnal Appeals
reasonably applied the lawto the facts and federal habeas relief

is not appropriate. See Geen v. Johnson, 116 F.3d 1115, 1119-20

(5th Gr. 1997). Corwinis not entitled to a COA on this issue.
F. Collective Prejudice of Errors that are Individually Harmnl ess

Finally, Corwin argues that even if they don’t individually
constitute a substantial show ng of deprivation of a substanti al
constitutional right, the introduction of the painting, the
acconpanying statenents by the prosecution, and the statenent
regardi ng the potential of additional victins collectively nmake a
substantial showi ng that he was deprived of a fundanentally fair
trial. Although there may be cases in which a collection of errors
are individually harm ess but collectively deprive the def endant of
afair trial, thisis not such a case. Corwin fails to denonstrate
how these errors conbine to rise to the level of a substantial
show ng of the denial of a constitutional right. Corwin is not
entitled to a COA on this ground.

CONCLUSI ON

For reasons di scussed above, we deny Corwin's application for

a COA and vacate the stay of execution granted by this Court.
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